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SUPREME  COURT  COMMISSIONERS. 


(Lawa  1893,  chapter  16,  page  160.) 
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Section  1.  The  supreme  court  of  the  state,  immediately 
upon  the  taking  eSeet  of  this  act,  shall  appoint  three  per- 
sons, no  two  of  whom  shall  be  adherents  to  the  same  po- 
litical party,  and  who  shall  have  attained  the  age  of  thirty 
years  and  are  citizens  of  the  United  States  and  of  this 
state,  and  regularly  admitted  as  attorneys  at  law  in  this 
state,  and  in  good  standing  of  the  bar  thereof,  as  commis- 
sioners of  the  supreme  court. 

Sec.  2.  It  shall  be  the  duty  of  said  commissioners,  un- 
der such  rules  and  regulations  as  the  supreme  court  may 
adopt,  to  aid  and  assist  the  court  in  the  performance  of  its 
duties  in  the  disposition  of  the  numerous  cases  now  pend- 
ing in  said  court,  or  that  shall  be  brought  into  said  court 
during  the  term  of  oflSce  of  such  commissioners. 

Sec.  3.  The  said  commissioners  shall  hold  office  for  the 
period  of  three  years  from  and  after  their  api)ointment, 
during  which  time  they  shall  not  engage  in  the  practice  of 
the  law.  They  shall  each  receive  a  salary  equal  to  the 
salary  of  a  judge  of  the  supreme  court,  payable  at  the  same 
time  and  in  the  same  manner  as  salaries  of  the  judges  of 
the  supreme  court  are  paid.  Before  entering  upon  the  dis- 
charge of  their  duties  they  shall  each  take  the  oath  pro- 
vided for  in  section  one  (1)  of  article  fourteen  (14)  of  the 
constitution  of  this  state.  All  vacancies  in  this  commis- 
sion shall  be  filled  in  like  manner  as  the  original  appoint- 
ment. 

Sec.  4.  Whereas  an  emergency  exists,  this  act  shall  take 
effect  and   be  in  force   from  and   after  its  passage  and  i 

approval.  i 

Approved  March  9,  A.  D.  1893. 
2  (vii) 
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State  IxsxmANCE  Company  of  Des  Moines, 
Iowa,  v.  Buckstafp  Brothers  Manufac- 
turing Company. 

Filed  February  4,  1896.    No.  7641, 

1.  Record  for  Review:  Bill  of  Exceptions:  Stipulations. 
A  written  stipulation  of  facts  or  mode  of  proof  filed  in  a 
cause  forms  no  part  of  the  record,  unless  made  so  by  a 
bill  of  exceptions. 


2. :  :  .    Nor  can  «uch  stipulation  make  a 

part  of  the  record  in  which  the  same  is  filed  the  bill  of 
exceptions  settled  and  allowed  in  another  cause. 

3.  Absence  of  Question  for  Review:  Affirmance.  Where  the 
petition  in  error  presents  no  question  for  review,  the 
judgment  of  the  trial  court  will  be  affirmed. 
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state  Ins.  Co.  t.  Buck&taff  Bros.  Mfg.  Co. 

Error  from  the  district  court  of  Lancaster 
county.  Tried  below  before  Hall,  J.  Heard  on 
motion  of  defendant  in  error  to  affirm  the  judg- 
ment of  the  trial  court.     Motion  stistained, 

Charles  O.  Whedofiy  for  the  motion. 
JacoJ)  Fawcettf  contra. 

Per  Curiam. 

This  cause  was  submitted  on  the  motion  of  the 
defendant  in  error  to  affirm  the  judgment  of  the 
trial  court.  We  have  held,  where  an  examination 
of  the  record  of  a  cause  brought  to  this  court  for 
review  discloses  that  the  petition  in  error  presents 
no  question  for  consideration  on  a  motion  to  dis- 
miss the  proceedings,  the  cause  will  be  considered 
on  its  merits,  and  the  judgment  affirmed.  (Upton 
V.  Cady,  38  Neb.,  209;  Erck  v.  Omaha  Nat.  Banky  43 
Neb.,  613.)  The  rule  stated  above  is  a  salutary 
one,  and  its  enforcement  will  tend  to  discourage 
the  bringing  of  cases  to  this  court  for  delay 
merely. 

The  petition  in  error  herein  contained  forty- 
eight  assignments,  of  which  four  question  the  suf- 
ficiency of  the  evidence  to  support  the  verdict; 
three  attack  the  rulings  of  the  court  upon  the  ad- 
mission of  testimony;  two  relate' to  challenges  of 
jurors;  twenty -seven  are  predicated  upon  the  giv- 
ing and  refusing  of  that  number  of  instructions^ 
while  but  one  instruction  is  copied  into  the  tran- 
script ;  six  are  based  upon  submitting  to  the  jury 
special  findings  from  1  to  6  inclusive,  and  no  such 
findings  have  been  certified  up;  one  that  the  ver- 
dict is  contrary  to  the  fifteenth  instruction,  no 
such  instruction  being  in  the  record;  and  one  that 
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Stipulation. 


the  court  erred  in  overruling  the  motion  for  a  new 
trial.  Of  course  we  must  disregard  the  assign- 
ments  which  are  foreign  to  the  record,  and  it  is 
obvious  that  not  one  of  the  other  errors  assigned 
can  be  considered  without  reference  to  a  bill  of 
exceptions  containing  the  evidence  adduced  on 
the  trial  in  the  court  below  and  preserving  the 
rulings  complained  of  and  the  exceptions  thereto. 
The  important  inquiry  is  whether  there  is  any  bill 
of  exceptions  in  this  case.  In  the  transcript 
brought  here  we  find  the  following  stipulation  of 
the  parties: 

"In  the  District  Court  of  Lancaster  County,  State 

of  Nebraska. 

"The  Buckstaff  Brothers  ManuO 
facturing  company 

V. 

State  Insurance  Company  of 
Des  Moines. 

"It  is  hereby  stipulated  and  agreed  that  this 
case  be  submitted  to  the  jury  now  in  the  box  in 
the  case  of  the  BuckstafF  Brothers  Manufacturing 
Company  versus  the  American  Fire  Insurance 
Company  of  New  York,  upon  the  record  already 
made  in  the  said  case;  the  jury  to  consider  all  of 
the  oral  testimony  and  exhibits  admitted  in  said 
case.  All  of  the  exhibits  admitted  or  offered  in 
said  case  are  to  be  taken  and  considered  as  appli- 
cable to  this  case;  all  of  the  testimony  offered, 
whether  oral  or  written  and  excluded  by  the 
court,  shall  be  considered  as  offered  in  this  case; 
and  all  of  the  rulings  of  the  court  during  the  trial 
of  said  American  Fire  Insurance  Company's  case 
shall  be  considered  as  having  been  made  in  this 
case,  and  all  of  the  exceptions  to  said  testimony 
and  said  rulings  shall  be  considered  as  in  this 
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case;  the  intention  being  that  this  case,  when 
submitted,  shall  be  upon  the  same  record  in  all 
respects,  with  the  same  rights  and  exceptions  to 
both  parties  as  in  said  case  of  Buckstaflf  Brothers 
Manufacturing  Company  versus  the  American 
Fire  Insurance  CJompany  of  New  York.  It  is 
understood  that  the  defendant  makes  no  defense 
by  reason  of  insufficiency  of  proofs  of  loss,  and  no 
further  testimony  is  to  be  introduced  in  this  case, 
excepting  only  the  insurance  policy  sued  on.  This 
case  is  to  be  submitted  upon  the  instructions  of 
the  court  to  be  given  to  the  jury,  and  it  is  under- 
stood that  the  instructions  asked  for  by  both  par- 
ties in  said  American  Fire  Insurance  Company 
case  shall  be  considered  as  asked  for  by  the  re- 
spective parties  in  this  case. 

^'BucKSTAFF   Brothers   Manufacturing   Com- 
pany, 

"By  Chas.  O.  Whedon,  Its  Attorney. 
^^State  Insurance  Company, 

"By  J.  Fawcett,  Its  AttomeyJ^ 

It  appears  that  a  bill  of  exceptions  was  settled 
and  allowed  in  the  case  mentioned  in  the  forego- 
ing stipulation,  and  it  is  argued  that  the  same 
should  be  treated  and  considered  as  a  part  of  the 
record  in  the  case  at  bar.  Clearly  there  is  nothing 
in  the  above  stipulation  which  will  justify  sucl\  a 
conclusion,  although  such  may  have  been  the  in- 
tention of  the  parties  when  they  entered  into  the 
same.  It  was  contemplated  that  other  and  addi- 
tional testimony  should  be  adduced  in  this  case 
than  was  given  in  the  case  of  the  American  Fire 
Insurance  Company,  namely,  the  policy  herein 
declared  upon.  A  proper  bill  of  exceptions  in 
that  case,  therefore,  would  not  include  all  the  evi- 
dence in  the  case  at  bar.     There  is  no  order  of 
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court  making  any  portion  of  the  record  in  the  case 
to  which  reference  has  been  made  a  part  of  the 
record  herein.  If  the  bill  of  exceptions  of  what 
transpired  in  such  other  action  is  to  be  considered 
a  part  of  this  record,  it  is  such  solely  by  reason  of 
the  stipulation  alluded  to,  since  it  is  not  entitled 
in  this  suit,  nor  was  it  signed  and  allowed  herein. 
If  such  stipulation  is  not  itself  properly  a  part  of 
this  record,  then  it  is  plain  that  it  cannot  be  con- 
sidered by  us  for  any  purpose  whatever.  The  bill 
of  exceptions  in  one  cause  cannot  properly  pre- 
serve and  bring  into  the  record  what  transpired 
in  another  suit  between  different  parties,  so  that 
we  could  not  expect  to  find  in  the  bill  of  excep- 
tions in  the  case  of  the  American  Fire  Insurance 
CJompany  the  evidence  adduced  and  rulings  made 
during  the  trial  in  this  cause.  It  is  true  the  writ- 
ten stipulation  provides  that  this  case  should  be 
submitted  to  and  decided  by  the  court  below  upon 
the  same  record  as  to  the  rulings  of  the  court  and 
upon  the  same  testimony  as  in  the  other  case,  save 
only  the  policy  in  suit;  but  there  is  nothing  to 
show  that  this  agreement  was  acted  upon  by  the 
litigants  and  the  court.  On  the  contrary,  the  rec- 
ord affirmatively  shows  that  the  cause  was  sub- 
mitted to  the  jury  impaneled  in  the  other  case  by 
"agreement  in  open  court,"  from  which  the  infer- 
ence may  be  indulged  that  the  written  stipulation 
was  ignored  by  the  parties,  and  not  considered  by 
the  court.  The  steps  requisite  to  preserve  the 
evidence  upon  which  the  jury  found  their  verdict 
and  the  rulings  of  the  court  during  the  trial  have 
not  been  taken.  This  could  be  accomplished  only 
by  a  bill  of  exceptions  duly  settled  in  the  mode 
required  by  statute.  A  stipulation  of  the  attor- 
neys in  a  cause  is  no  more  part  of  the  record  than 
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a  deposition  or  any  other  evidence  which  may 
have  been  improperly  included  in  the  transcript 
Matters  which  are  not  properly  part  of  the  record 
cannot  be  made  so  by  being  improperly  inserted 
In  the  transcript.  A  stipulation  of  facts  or  mode 
of  proof  cannot  take  the  place  of  a  bill  of  excep- 
tions. (Credit  Fancier  of  America  v.  RogerSj  8  Neb., 
34;  State  v.  Knappj  8  Neb.,  436;  Herbison  v.  Taylor y 
29  Neb.,  217;  McCam  v.  Cooley,  30  Neb.,  552.)  This 
stipulation  could  have  been  brought  into  the  rec- 
ord by  a  bill  of  exceptions;  but  that  not  having 
been  done,  it  is  not  properly  before  the  court,  and 
hence  it  cannot  be  considered. 

It  is  said,  in  argument,  the  stipulation  was 
entered  into  "to  relieve  the  court,  counsel  and  cli- 
ents, and  the  interested  public,  of  the  repetition  of 
an  endless  amount  of  time,  labor,  and  expense." 
The  motive  was  indeed  a  laudable  one,  and  it  is  to 
be  regretted  that  the  failure  to  make  the  stipula- 
tion a  part  of  the  record  prevents  us  from  deter- 
mining whether  the  judgment  was  right  or  wrong. 
The  court,  however,  is  not  to  blame,  since  this 
question  of  practice  had  already  been  settled  by 
repeated  decisions.  Nor  was  it  necessary,  under 
the  views  herein  expressed,  as  counsel  suppose, 
that  the  ponderous  and  voluminous  bill  of  excep- 
tions in  the  case  of  the  American  Fire  Insurance 
Company  should  be  duplicated  at  an  enormous 
and  needless  expense,  in  order  to  have  preserved 
the  rights  of  the  parties.  No  reason  occurs  to  us 
why  it  might  not  have  been  brought  into  this 
record,  without  copying,  by  settling  of  a  brief  bill 
of  exceptions  herein  making  it  a  part  thereof  by 
referring  to,  and  identifying,  the  same  in  such  a 
manner  that  there  could  possibly  be  no  mistake  as 
to  what  is  referred  to.     Even  if  this  were  not  so, 
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yet  the  matter  of  labor  and  expense  involved  in 
duplicating  the  bill  of  exceptions  is  no  reason  why 
we  should  consider  as  parts  of  this  record  the 
stipulation  set  out  above  and  the  bill  of  excep- 
tions in  another  cause,  when  they  have  not  been 
made  so  in  the  mode  prescribed  by  statute.  Inas- 
much as  no  bill  of  exceptions  has  been  allowed  in 
this  case,  the  errors  relied  upon  for  a  reversal 
cannot  be  reviewed,  and  the  motion  to  affirm  the 

judgment  must  be  sustained. 

Affirmed. 


Omaha  Loan  &  Trust  Company,  appellee,  v. 
Richard  Hogeboom  et  al.,  Impleaded 
vsriTH  Charles  F.  Tuttle,  appellant. 

FiLBD  Fbbbuabt  4,  1896.    No.  8026. 

Appeal:  Record  fob  Review:  Laches.  The  record  of  the 
trial  court  In  all  appellate  proceedings  imports  absolute 
verity.  If  such  record  is  incomplete  or  incorrect,  the 
remedy  is  by  appropriate  proceeding  to  secure  a  correc- 
tion thereof  in  the  lower  court 

Motion  by  appellee  to  dismiss  appeal  from  a 
decree  of  the  district  court  of  Sarpy  county  on  the 
ground  that  it  was  not  taken  in  time.  Motion 
^latained. 

F.  A.  BrogaUy  for  the  motion. 
Charles  F.  Tuttle,  contra. 

Post,  C.  J. 

This  is  a  motion  by  the  Omaha  Loan  &  Trust 
Ckunpany,  the  appellee,  to  dismiss  the  appeal  on 
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the  ground  that  it  was  not  taken  within  the  pre- 
scribed period  of  six  months  after  the  date  of  the 
final  decree.  Two  transcripts  have  been  filed  in 
this  court,  both  showing  a  decree  rendered  March 
27, 1895,  but  differing  in  this:  that  one,  viz.,  that 
filed  by  the  appellant,  is  accompanied  by  a  cap- 
tion in  which  appears  the  following  recital:  "And 
afterward,  on  the  2d  day  of  April,  1895,  there  was. 
filed  in  the  oflBce  of  the  clerk  of  the  district  court 
a  decree,  and  the  same  became  of  record  in  journal 
*F,^  page  603,  in  words  and  figures  following." 

It  is  contended  by  appellant  that  the  necessary 
and  only  inference  from  the  foregoing  recital  is. 
that  the  decree  was  not  in  fact  entered  until  April 
2,  and  that,  following  Bickel  v.  Dutcherj  35  Neb., 
761,  and  Ward  t\  Urmsofiy  40  Neb.,  695,  the  appeal 
taken  October  1,  following,  was  within  the  statu- 
tory time.  The  statement  of  the  caption  regard- 
ing the  date  of  the  filing  of  the  decree  does  not 
purport  to  be  a  part  of  the  record  of  the  district 
court,  but  is  a  mere  recital  superadded  by  the 
clerk,  and  indicating,  if  it  is  to  be  regarded  for 
any  purpose,  that  the  draft  of  the  decree  pre- 
viously rendered  and  entered  of  record  was,  on  the 
day  named,  lodged  in  the  clerk's  office  and  placed 
with  the  files  of  the  court.  It  was  said  in  Bidet 
V.  Butcher  that  the  time  for  appeal  begins  to  run 
against  the  appellant  whenever  it  is  within  hlR 
power  to  comply  with  the  statute  regulating  ap- 
peals by  procuring  a  transcript  of  the  proceedings 
of  the  district  court;  but  in  neither  of  the  cases 
cited  was  it  intimated  that  this  court  would  look 
outside  of  the  record  of  the  trial  court  for  the  date 
of  the  order  or  decree  appealed  from.  It  is  true 
that  affidavits  were  received,  but  without  objec- 
tion, in  Bickel  v.  Dxitclier^  tending  to  prove  that  the 
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decree  was  rendered  on  a  day  other  than  that 
shown  by  the  record.  They  were  not,  however, 
seriously  urged  op  considered  for  the  purpose  of 
contradicting  the  record  of  the  district  court,  and 
the  decision  in  that  case,  as  shown  by  the  opinion, 
rests  upon  entirely  different  grounds.  In  State  v. 
Hopetcellj  35  Neb.,  822,  it  was  held  that  the  record 
of  the  trial  court  is,  on  appeal  to  this  court,  con- 
clusive evidence  of  the  date  of  the  order  or  decree 
appealed  from ;  and  if  the  record  is  incorrect,  the 
remedy  is  by  direct  proceeding  to  secure  a  correc- 
tion thereof  in  that  court  Like  views  are  ex- 
pressed also  in  Haggerty  v.  Walker y  21  Neb.,  596, 
Worley  v.  Shong^  35  Neb.,  311,  and  McAllister  v. 
StatCy  81  Ind.,  256.  The  rule  recognized  in  the 
cases  cited  is  without  doubt  applicable  to  the  case 
at  bar.  It  follows  that  the  appeal  was  not  taken 
within  the  statutory  time,  and  that  the  motion  to 
dismiss  must  be  sustained. 


Motion  to  dismiss  sustained. 


By  AN  &  Walsh  v.  Douglas  County,  Impleaded 

VSriTH  COWIN  &  McHUGH  ET  AL.,  APPELLANTS, 

AND   National   Ban^   of   Commerce,   ap- 

PELLEE. 

Filed  February  4, 1896.    No.  5769. 

1.  Contracts:  Definition  op  "Due."  The  term  "due"  Is  em- 
ployed to  express  distinct  Ideas.  In  some  connections  it 
Is  held  to  mean  a  debt  Immediately  payable.  In  others  It 
signifies  a  state  of  Indebtedness  merely,  without  refer- 
ence to  the  time  of  payment;  but  does  not  Include  con- 
tingent liabilities  which  may  ripen  into  absolute  in- 
debtedness upon  the  future  performance  of  contract 
obligationo. 


47        9 
56    S88 
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2.  Constraction  of  Assignment  of  Interssts  Ihio  Contractors 
for  County  Building:  Attobneyb'  LixNfi.  RAW.,  being 
engaged  as  contractors  in  the  construction  of  a  public 
building  for  D.  county,  executed  an  assignment  as  fol- 
lows: "To  the  Board  of  County  Commissioners:  For 
value  reoeired  we  hereby  assign  all  our  interest  in  war- 
rants or  vouchers  due  us  from  said  county  to  the  Bank 
of  Commerce,  and  hereby  authorize  said  bank  to  receipt 
for  said  warrants  or  vouchers  in  our  name,  and  to  pay  all 
warrants  or  vouchers  to  the  Bank  of  Commerce."  Held, 
Not  to  include  money  subsequently  earned  by  R.  &  W. 
in  the  performance  of  their  contract  with  the  county. 

Appeal  from  the  district  court  of  Douglas 
county.     Heard  below  before  Scott,  J. 

Comn  d  McHughy  J.  J.  O^Oannor,  and  Brome, 
Andrews  d  Sheeatiy  for  appellants. 

E.  J.  Comishj  contra. 

Post,  C.  J. 

In  the  year  1887  the  firm  of  Ryan  &  Walsh,  by 
written  contract,  undertook  the  erection,  for 
Douglas  county,  of  a  building  described  as  a 
county  hospital,  the  stipulated  price  therefor  be- 
ing $120,033.  Soon  after  the  commencement  of 
the  work,  a  controversy  arose  between  the  con- 
tractors and  the  county,  involving  the  construc- 
tion of  the  plans  and  specifications  for  said 
building.  During  the  progress  of  the  work  diffl- 
.  culties  multiplied  so  that  Ryan  &  Walsh,  in  order 
to  protect  themselves  in  their  disputes  with  the 
county,  consulted  Hon.  John  C.  Cowin  of  the 
Omaha  bar,  upon  whose  advice  they  appear  to 
have  acted  until  some  time  in  the  year  1888.  In 
the  year  last  named  Mr.  Cowin  associated  with 
himself  Mr.  W.  D.  McHugh,  in  the  firm  name  of 
Cowin  &  McHugh,  and  thereafter  said  firm  repre- 


Vol.  47]       JANUARY  TERM,  1896.  11 


Ryan  ▼.  Touglas  County. 


sented  Eyan  &  Walsh  in  said  controversy.  On 
the  completion  of  the  building  in  the  month  of 
Febmary,  1890,  Ryan  &  Walsh,  under  the  advice 
of  Cowin  &  McHugh,  presented  a  bill  for  |69,- 
404.09,  being  the  amount  of  the  balance  claimed 
by  thefn,  and  which  included  the  sum  of  |50,612.09 
for  extra  work  and  material  done  and  furnished 
at  the  special  instance  and  request  of  the  county. 
The  county  board,  after  a  protracted  investiga- 
tion, made  an  order  allowing  the  sum  of  |17,951.57 
in  full  of  said  demand,  and  from  which  an  appeal 
was  by  the  claimants  taken  to  the  district  court 
for  Douglas  county.  Ryan  &  Walsh,  in  the  mean- 
time being  pressed  for  funds  with  which  to  carry 
on  their  work  and  to  meet  their  obligations  in- 
curred for  material,  gave  numerous  written  orders 
upon  the  county  directing  payment  out  of  money 
earned  by  them  under  said  contract  Among  the 
orders  thus  given  was  one  in  favor  of  the  Bank  of 
Commerce,  as  follows: 

^^Omaha,  2—9, 1889. 
**To  the  Board  of  County  Commissioners  of 
Douglas  County:  For  value  received  we  hereby 
assign  all  our  interest  in  warrants  or  vouchers 
due  us  from  said  county  to  the  Bank  of  Commerce, 
and  hereby  authorize  said  bank  to  receipt  for  said 
vouchers  or  warrants  in  our  name,  and  to  pay  all 
warrants  or  vouchers  to  the  Bank  of  Commerce. 

"Walsh  &  Ryan. 

"Dennis  Cunningham. 

"Jerry  Ryan." 
It  was  deemed  advisable  by  the  bank,  in 
order  to  protect  its  rights  under  the  foregoing 
assignment,  to  join  in  the  appeal  of  Ryan  & 
Walsh,  and  the  necessary  bond  and  notice 
were    accordingly    given    by    it.      Issue    being 
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joined  in  the  district  court,  a  trial  was  had 
therein  at  the  February,  1891,  term,  resulting 
in  a  verdict  and  judgment  for  Kyan  &  Walsh 
in  the  sum  of  |37,571.20.  On  the  27th  day 
of  February,  1891,  Cowin  &  McHugh  filed  notice 
of  an  attorney's  lien  upon  said  judgment  in  the 
sum  of  f4,000,  being  a  general  balance  claimed 
for  their  services  in  said  cause.  On  the  20th  day 
of  November,  1891,  they  filed  a  second  notice,  in 
which  they  claimed  a  further  lien  in  the  sum  of 
|1,000,  being  |150  for  money  advanced  in  the  pros- 
ecution of  said  cause,  and  f850  for  services  ren- 
dered since  the  date  of  the  lien  first  mentioned; 
and  on  the  27th  day  of  June,  1891,  J.  J.  O'Connor 
gave  written  notice  of  an  attorney's  lien  in  said 
cause  on  account  of  services  rendered  Ryan  & 
Walsh,  in  the  sum  of  f  5,000.  .  The  situation  was 
further  complicated  by  suits  of  creditors,  other 
than  those  above  named,  to  enforce  payment  on 
account  of  the  orders  or  partial  assignments  held 
by  them  in  which  the  county  had  been  enjoined 
from  paying,  and  Ryan  &  Walsh  from  receiving, 
any  part  of  the  money  adjudged  due  the  latter. 
In  view  of  the  many  conflicting  claims,  Ryan  & 
Walsh,  who  were  then  insolvent,  on  the  20th  day 
of  November,  1891,  by  their  attorneys,  Cowin  & 
McHugh,  instituted  proceedings  in  the  nature  of 
a  bill  of  interpleader  to  which  the  county  and  the 
several  claimants  of  the  fund  in  dispute,  eighteen 
in  number,  were  made  parties.  Upon  the  issues 
joined  by  the  answers  of  the  defendants  named 
in  said  proceeding  there  was  a  final  decree  deter- 
mining the  rights  of  the  parties  in  the  premises, 
but  which  at  this  time  concerns  us  only  so  far  as 
it  relates  to  the  claims  of  Cowin  &  McIIugh, 
O'Connor,    and    the    Bank    of    Commerce.     The 
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answer  of  the  bank  is  unfortunately  not  found  in 
the  record,  but,  judging  from  the  decree  of  the 
district  court,  its  contention  therein  was  that  the 
eflfect  of  the  order  or  assignment  above  set  out 
was  to  create  in  its  favor  a  first  lien  for  advance- 
ments made,  and  to  he  madCy  to  Kyan  &  Walsh  of 
all  money  then  due,  or  to  be  thereafter  earned  by 
them  under  their  contract  with  the  county.  In 
that  view  the  court  evidently  concurred,  since  it 
is  in  the  third  finding  recited : 

"That  on  said  19th  day  of  February,  1889,  the 
said  plaintiffs  sold,  assigned,  transferred,  and  set 
over  to  the  said  Bank  of  Commerce,  by  an  instru- 
ment in  writing  bearing  that  date,  all  their  right, 
title,  and  interest  in  and  to  all  moneys,  warrants, 
or  vouchers  due  or  to  become  due  to  the -said 
plaintiffs  from  the  said  county  of  Douglas  under 
and  by  virtue  of  said  contract  between  said  plaint- 
iff and  said  county  of  Douglas,  and  authorized  the 
said  Bank  of  Commerce  to  receipt  for  all  vouchers 
or  warrants  in  the  name  of  said  plaintiffs,  and 
instructed  the  defendant,  the  county  of  Douglas, 
to  pay  all  warrants  oi>  vouchers  due  or  to  become 
due  to  said  plaintiffs  from  said  county  of  Douglas 
under  said  contract  to  the  said  Bank  of  Com- 
merce, said  instrument  being  intended  between 
the  parties  as  collateral  security  merely  to  the 
indebtedness  then  owing  and  which  thereafter 
might  be  contracted  by  said  plaintiffs  with  the 
said  Bank  of  Commerce;  that  the  board  of  county 
commissioners  were  duly  notified  of  said  order  or 
assignment  and  the  same  was  filed  with  the  board 
of  county  commissioners  of  Douglas  county  on  the 
20th  day  of  March,  A.  D.  1889." 

The  indebtedness  of  Ryan  &  Walsh  to  the  bank 
at  that  time  approximated  |20,000,  and  there  were 
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delivered  to  it  by  the  county  clerk,  subflequent  to 
the  date  of  said  assignment,  five  warrants  drawn 
to  Ryan  &  Walsh,  aggregating  |17,946.93,  and 
dated,  respectively,  February  20,  March  16,  May 
20,  July  20,  and  September  7,  1889.  The  bank 
also,  according  to  the  finding  of  the  court  relying 
upon  said  assignment,  advanced  to  Ryan  &  Walsh 
the  further  sum  of  f35,144.12,  which  was  used  by 
them  in  carrying  on  the  work  under  their  contract 
with  the  county,  and  which  sum  is  now  due  and 
wholly  unpaid.  The  court,  upon  the  foregoing 
findings  and  evidence,  ordered  the  amount  due  on 
the  judgment  against  the  county  to  be  applied, 
first,  in  satisfaction  of  the  indebtedness  of  Ryan 
&  Walsh  to  the  bank;  second,  that  the  balance 
should  be  distributed  pro  rata  among  the  other 
assignees  of  said  firm;  and  from  which  order  and 
decree  Cowin  &  McHugh  and  O'Connor  have  ap- 
pealed to  this  court.  ^ 
The  question  first  suggested  on  this  appeal  is 
the  effect  of  the  instrument,  upon  which  the  bank 
rests  its  claim,  to  the  fund  in  controversy.  That 
an  order  payable  out  of  a  particular  fund  operates 
as  an  equitable  assignment  thereof  pro  tanto  is 
conceded  by  appellants^  nor  can  it  be  doubted 
that  an  assignment  of  money  to  become  due  by 
the  terms  of  an  existing  contract  is  valid  and 
enforceable  in  equity.  {Field  v.  City  of  New  York,  6 
N.  Y.,  179;  Devlin  v.  City  of  New  Yorky  63  N.  Y.,  15; 
Ruple  V.  Bindley f  91  Pa.  St,  299;  Bates  v.  Richards 
Lumber  Co.y  57  N.  W.  Rep.  [Minn.],  218;  Krapp  v. 
Eldridg€j  33  Kan.,  106.)  But  does  the  assignment 
in  this  instance,  by  its  terms,  include  money  sub- 
sequently earned  by  Ryan  &  Walsh  in  the  prose- 
cution of  the  work  in  which  they  were  then  en- 
gaged?   We  think  not    Counsel  for  the  bank,  in 
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the  brief  snbmitted  by  them^  refer  to  no  authority 
in  support  of  the  conclusion  of  the  district  court, 
and  our  own  inyestigation  has  been  equally  un- 
productive of  that  result.  The  cases  examined, 
on  the  other  hand,  tend  strongly  to  support  the 
opposing  view.  The  language  of  the  assignment 
is  "all  our  interest  in  warrants  or  vouchers  due  us 
from  said  county."  The  word  "due,"  according  to 
the  consensus  of  judicial  opinion,  has  a  double 
meaning,  viz.,  (1)  that  the  debt  or  obligation  to 
which  it  applies  has  by  contract  or  operation  of 
law  become  immediately  payable;  (2)  a  simple 
indebtedness,  without  reference  to  the  time  of 
payment,  in  which  it  is  synonymous  with  "owing," 
and  includes  all  debts,  whether  payable  in 
ptwsefiti  or  in  futuro. 

In  Allen  v.  Patterson^  7  N.  Y.,  476,  it  was  alleged 
that  there  was  due  from  the  defendant  on  account 
for  goods  sold  and  delivered  the  sum  of  |371.01. 
On  affirming  an  order  overruling  a  demurrer  to 
the  complaint  it  was  said:  "Counsel  insist  that 
the  statement  that  there  was  *due,'  etc.,  did  not 
amount  to  a  statement  that  the  debt  had  become 
payable;  that  it  meant  no  more  than  the  state- 
ment that  the  defendant  is  indebted,'  etc.;  and 
that  if  the  word  *due'  had  two  significations,  the 
plaintiff  could  not  select  between  them  and  im- 
pute to  it  the  one  which  suits  his  purpose  best," 
and,  after  citing  with  approval  the  opinion  of 
Judge  Story  in  United  States  v.  State  Bank  of  North 
Carolinny  6  Pet  [U.  8.],  29*,  holding  that  the  word 
"due'^  is  used  both  to  express  the  mere  state  of 

indebtment  and  to  indicate  that  the  debt  had  in 

« 

fact  become  payable,  it  was  said:  "In  the  latter 
sense  I  think  the  word  *due'  was  used  by  the 
pleader  in  the  complaint." 
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District  Tmonship  of  Jasper  v.  District  Toumship 
of  Shertdauj  47  la.,  183,  was  an  action  for  the  re- 
covery of  money  as  agreed  between  the  parties, 
on  the  change  of  district  boundaries,  for  the  divi- 
sion of  school  funds  due  the  first  Monday  in  April. 
The  fund  in  controversy  was  derived  from  taxes 
previously  assessed,  but  which  were  payable  at  a 
later  date.  In  disposing  of  the  question  the  court 
say:  "It  is  claimed  by  the  defendant  that  a  fund 
is  due  when  the  time  arrives  in  which  payment  is 
enforceable,  and  it  must  be  admitted  that  this  is 
the  ordinary  meaning  of  the  word;  but  while  that 
is  so,  there  is  certainly  another  meaning  some- 
what broader.^^ 

In  Foster  v.  Singer j  69  Wis.,  392,  the  defendant 
was  served  with  garnishee  process  in  an  action 
against  Phillips,  an  employe,  under  a  statute 
which  authorized  the  appropriation  by  that  means 
of  debts  "due  or  to  become  due"  to  the  execution 
defendant.  The  garnishee  summons  was  served 
August  28,  and  the  controversy  involved  the  sal- 
ary of  the  defendant  for  that  month,  which,  ac- 
cording to  the  evidence,  was  payable  monthly  at 
the  end  of  each  month.  It  was  held  that  the  sal- 
ary for  August  was  not  on  the  day  of  the  service 
"money  due"  within  the  meaning  of  the  statute, 
since  the  defendant  could  not  have  maintained  an 
action  therefor  against  the  garnishee.  It  was 
further  held  that  it  was  not  "money  to  become 
due,"  since  the  contract  was  an  entirety,  and  to 
entitle  Phillips,  the  defendant,  to  recover,  it  was 
necessary  for  him  to  work  the  entire  month.  In 
the  opinion  by  Taylijr,  J.,  we  find  this  language: 
"If  Phillips  had  quit  work  on  the  29th,  he  could 
not  have  recovered  any  part  of  his  wages  for  the 
month.    The  debt,  therefore,  would  only  become 
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-due  upon  the  contingency  that  Phillips  continued 
to  work  for  the  garnishee  for  the  entire  month." 

In  Bishop  v.  Youngs  17  Wis.,  46*,  it  was  also 
€»ought  to  charge  the  defendant  as  garnishee;  but 
his  liability  was  shown  to  be  contingent  upon  the 
completion  by  Grant,  the  attachment  defendant, 
as  contractor,  of  certain  buildings  then  ii\  course 
of  construction.  Grant,  among  other  conditions, 
had  stipulated  to  complete  the  buildings  by  a 
^ven  date,  and  in  case  of  his  failure,  to  pay  to 
Young  damage  at  a  given  rate  during  the  period 
of  his  default.  In  affirming  the  judgment  below 
for  the  defendant  it  is  said:  "The  ^property, 
moneys,  and  credits'  here  spoken  of  are  such  as 
are  in  the  hands  of  the  garnishee  which  belong  to 
the  principal  debtor.  And  the  *debts  due  or  to 
become  due'  evidently  relate  to  such  as  the  gar- 
nishee owes  absolutely,  though  payable  in  the 
future.  We  have  no  idea  the  statute  intended  to 
include  in  the  language  *to  become  due'  a  debt 
which  might  possibly  become  due  upon  the  per- 
formance of  a  contract  by  the  defendant  in  attach- 
ment." (See,  also,  as  supporting  the  views  above 
-expressed,  Soudder  v.  Coryell^  5  Hals.  [N.  J.],  340; 
Hmft  r.  Hoytj  1  Harr.  [N.  J.],  138;  Looney  v.  Hughes^ 
26  N.  Y.,  514;  Fowler  v.  Hoffman,  31  Mich.,  219.) 

The  rule  distinctly  recognized  by  the  authori- 
ties is  that  the  term  "money  due,"  etc.,  implies 
«uch  an  obligation  as  will,  by  the  effluence  of  time 
alone,  ripen  into  a  cause  of  action,  and  in  no  re- 
ported case,  we  believe,  have  like  expressions  been 
held  to  include  property  having  a  potential  exist- 
once  only. 

The  reasoning  in  Bishop  v.  Young  is  quite  as  ap- 
plicable to  the  case  before  us.    Here  the  fund, 

which  is  the  subject  of  the  controversy,  is  the 
6 
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,  product  of  the  labor  and  skill  of  the  contractors 
subsequent  to  the  assignment  relied  upon,  and 
had  at  the  time  in  question  no  actual  existence* 
Further  liability  of  the  county  under  the  contract 
was  conjectural  merely  and  contingent  upon  the 
performance  by  Ryan  &  Walsh  of  their  stipulated 
obligations.  It  was  not,  in  any  legal  sense  of  the 
term,  "money  due;"  and  the  assignment  was  ac- 
cordingly ineffectual  for  the  purpose  of  transfer- 
ring the  title  thereof  to  the  bank.  It  follows  that 
the  appellants,  for  the  value  of  the  services  ren- 
dered by  thfem  for  Ryan  &  Walsh  in  the  matter  of 
the  claim  against  the  county,  are  entitled  to  liens 
upon  the  judgment  recovered  which  is  enforceable 
in  this  proceeding.  The  bank,  it  should  be  noted,, 
relied  upon  its  alleged  paramount  title  to  the  pro- 
ceeds of  the  judgment  without  contesting  seri- 
ously the  value  placed  upon  the  appellants^ 
services. 

As  to  the  claim  of  Cowin  &  McHugh,  it  is  suf- 
ficient to  say  that  their  employment  began  in  the 
year  1887,  and  that  the  foundation  for  the  claim, 
afterward  successfully  prosecuted  against  the 
county,  was  laid  by  their  construction  of  the  plans 
and  specifications,  together  with  their  advice  dur- 
ing the  progress  of  the  work.  The  bills  for  extras, 
which  were  contested  by  the  county  on  the  ground 
that  they  were  provided  for  by  the  contract,  in- 
cluded 200  different  items,  requiring  much  time 
and  labor  in  the  preparation  of  the  cause  for  triah 
The  trial  which  resulted  in  the  judgment  for  Ryan 
&  Walsh  was  begun  February  10  and  continued 
without  interruption  until  March  3.  Subsequently 
a  bill  of  exceptions,  consisting  of  1,900  pages  of 
type-written  matter,  was  served  upon  Cowin  & 
McHugh,  which,  after  examination  and  approval 
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by  them,  was  allowed  by  the  presiding  judge. 
The  county,  intending  to  have  the  judgment  re- 
viewed in  this  court,  at  oxice  procured  a  transcript 
of  the  record  of  the  district  court  to  accompany  its 
petition  in  error.  However,  about  that  time  the 
county  board,  after  argument  by  Cowin  &  Mc- 
Hugh,  abandoned  the  proposed  proceedings  ia 
error,  and  which  determination  was  expressed  by 
an  appropriate  resolution.  Also,  as  illustrating 
the  character  and  value  of  the  services  rendered 
by  appellants,  it  may  be  mentioned  that  the  mo- 
tion for  a  new  trial  submitted  by  the  county  attop- 
ney  contained  287  assignments,  mostly  relating  to 
rulings  during  the  course  of  the  trial;  and,  a& 
already  appears,  the  amount  recovered  exceeds 
the  allowance  of  the  county  board  by  more  than 
120,000.  None  of  the  witnesses  examined  upon 
that  subject,  including  Hon.  T.  J.  Mahoney,  who 
represented  the  county  throughout  the  entire  con- 
troversy, place  the  services  of  counsel  for  Eyan  & 
Walsh  at  less  than  f5,000,  while  the  average  esti- 
mate thereof  greatly  exceeds  that  sum.  The 
claim  of  Cowin  &  McHugh  cannot,  upon  the  rec- 
ord before  us,  be  said  to  be  unreasonable.  Indeed^ 
a  finding  in  their  favor  much  greater  than  the 
amount  of  their  claim  would  be  warranted  by  the 
evidence. 

The  solution  of  the  questions  presented  by 
O'Connor's  claim  is  attended  with  more  difficulty. 
It  is,  in  the  first  place,  not  clear  from  the  evidence 
whether  his  appearance  in  the  district  court  was 
for  Byan  &  Walsh  or  Walsh  alone.  Previous  to 
the  alleged  employment  the  members  of  the  firm 
named,  consisting  of  Jerry  Ryan,  Edward  Walsh, 
and  Dennis  Cunningham,  had  become  involved  in 
controversies  with  each  other,  culminating  in  a 
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suit  by  Ryan  against  his  copartners,  in  which 
O'Connor  appeared  as  attorney  for  Walsh,  and 
which  resulted  in  an  order  restraining  the  latter 
from  certain  threatened  acts  in  the  name  of  the 
firm.  According  to  the  testimony  of  both  Ryan 
and  Cunningham,  Cowin  &  McHugh  were  the  only 
attorneys  authorized  to  represent  the  said  firm, 
and  O'Connor's  appearance  in  the  district  court 
was  as  the  representative  of  Walsh  individually; 
but,  in  the  absence  of  record  evidence  to  support 
that  contention,  the  actual  appearance  of  Mr. 
O'Connor  in  the  name  of  the  firm,  and  his  active 
participation  in  the  trial,  of  which  the  partners 
were  all  aware,  raises  a  presumption  of  employ- 
ment by  the  firm  too  strong  to  be  thus  overcome. 
That  proceeding  was  prosecuted  in  the  name  and 
for  the  benefit  of  the  firm,  and  the  law  implies  a 
promise  to  pay  the  reasonable  value  of  the  service 
rendered  by  appellant  therein.  It  is,  however,  as 
we  have  seen,  conclusively  shown  by  the  record 
that  Cowin  &  McHugh  prepared  the  cause  for 
trial  and  were  responsible  for  its  management 
during  every  stage  of  its  progress  to  judgment 
The  office  of  O'Connor  was  that  of  an  assistant 
only  for  the  purpose  of  the  trial,  and  |1,000  will, 
it  is  believed,  under  the  circumstances  of  the  case, 
liberally  compensate  him  for  his  services. 

The  decree  of  the  district  court  will  accordingly 
be  reversed  with  directions  to  proceed  in  accord- 
ance with  this  opinion,  or,  should  appellants  elect 
within  thirty  days  from  this  date,  a  final  order 
will  be  entered  here  so  modifying  the  decree  as  to 
allow  the  appellants  Cowin  &  McHugh  the  sum  of 
f5,000,  and  interest  from  February  23,  1891,  and 
to  J.  J.  O'Connor  |1,000,  with  interest  from  the 
4late  last  named,  said  amounts  to  be  first  liens 
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upon  the  fund  in  controversy  and  to  prorate  with 
each  other. 

Reversed. 


Baum  Iron  Company  v.  Louis  Burg. 

Filed  Febbuaby  4,  1896.    No.  6855. 

1.  Examination  of  Witnesaes:  Leading  Questions:   Review. 

The  extent  to  which  leading  queations  may  be  allowed 
rests  in  the  discretion  of  the  trial  court,  and  the  rulings 
In  that  respect  will  not,  in  the  absence  of  an  abuse  of 
discretion,  be  disturbed  by  this  court 

2.  Contracts:  Rescission.    A  contract  cannot  be  rescinded  in 

I>art  on  account  of  fraud,  and  ratified  in  part.  It  is  the 
duty  of  the  injured  party  in  such  case  to  rescind  the  con- 
tract as  a  whole  or  not  at  all. 

3.  Heview:    Harmless  Error.    A  judgment  will  not  be  re- 

versed on  account  of  error  not  prejudicial  to  the  com- 
plaining party. 

Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Ferguson,  J. 

The  issues  are  stated  in  the  opinion. 

Kennedy  d  Learned^  for  plaintifF  in  error: 

There  was  error  in  receiving  in  evidence  the 
answers  to  leading  questions.  {Swan  v.  SwaUj  15 
Neb.,  453;  OfternaWe  t\  ^rfflrar,  28  Neb.,  70;  St.  Paul 
Fire  d  Marine  Ins.  Co.  v.  Gotthelf^  35  Neb.,  357.) 

In  criticising  the  instructions  reference  was 
made  to  the  following  cases:  McDowell  v.  Thoma^Sy 
4  Neb.,  542;  Harrow  Spring  Co.  v.  Whipple  Harrow 
Co.y  51 N.  W.  Rep.  [Mich],  197;  Cockhum  v.  Ashland 
lAimher  Co.,  12  N.  W.  Rep.  [Wis],  49;   Winans  v. 
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Sierra  Lumher  Co.,  4  Pac.  Rep.  [Cal.],  952;  Halstead 
Lumber  Co.  v.  Sutton^  26  Pac.  Rep.  [Kan.],  444; 
Trigg  v.  Clay,  13  S.  E.  Rep.  [Va.],  434;  Appeal  of 
Brush  Electric  Co.,  11  Atl.  Rep.  [Pa.],  654;  Imperial 
Coal  d  Coke  Co.  v.  Port  Royal  Coal  &  Coke  Co.,  20  Atl. 
Rep.  [Pa.],  937. 

Bartlett,  Baldrige  &  De  Bord,  contra. 

Post,  C.  J. 

This  was  an  action  by  the  defendant  in  error 
Louis  Burg,  doing  business  as  the  L.  Burg  Manu- 
facturing Company,  against  the  plaintiflf  in  error, 
the  Baum  Iron  Company,  in  the  district  court  for 
Douglas  county.  The  cause  of  actioif  alleged  is  a 
quantity  of  hickory  axles,  amounting,  at  the  con-» 
tract  price,  to  |282.87;  also,  certain  double-trees 
and  wagon-hounds,  amounting  to  f  4.25,  making  a 
total  demand  of  |287.12.  It  is  alleged  that  as  one 
of  the  conditions  of  the  contract  with  respect  to 
the  said  property  it  was  mutually  agreed  that  it 
should  be  examined  and  accepted  on  behalf  of  the 
defendant  below  by  one  Hatrick  at  Farmington, 
Iowa,  at  which  point  it  was  to  be  delivered  on  the 
cars  billed  to  the  defendant  at  Omaha,  in  this 
state,  and  that  his  selection  should  be  final  and 
binding  upon  the  parties.  It  is  further  alleged 
that  the  property  above  described  was  selected  by 
said  Hatrick  pursuant  to  said  agreement  and 
shipped  to  the  defendant  below,  by  whom  it  was 
received  June  10,  1890.  The  allegations  of  the 
petition  are  denied  by  the  answer,  accompanied 
by  a  counter-claim  in  which  it  is  charged  that  the 
plaintiff  below  agreed  to  furnish  to  the  defendant 
therein  at  Farmington,  Iowa,  certain  wagon  tim- 
bers of  substantially  the  character  described  in 
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the  petition,  to  be  strictly  No.  1  in  quality  and 
sound  in  every  particular;  that  the  plaintiff,  in 
order  to  cheat  and  defraud  the  defendant,  falsely 
and  fraudulently  represented  said  Hatrick,  a  resi- 
dent of  Farmington  and  a  stranger  to  the  plaint- 
iff, to  be  a  capable  and  impartial  person  to  select 
€»uch  material  in  its  .(defendant's)  behalf;  that  he, 
Hatrick,  was  not  impartial,  but,  on  the  contrary, 
immediately  conspired  with  the  plaintiff  to  cheat 
and  defraud  the  defendant  by  the  selection  of 
nnsound  material,  and  that  in  pursuance  thereof, 
€»aid  conspirators  selected  and  shipped  to  the  de- 
fendant material  corresponding  in  size  to  that 
purchased,  but  which  was  unsound  and  worm- 
eaten,  by  reason  of  which  it  was  wholly  unfit  for 
use,  and  of  no  value  whatever;  that  on  discover- 
ing the  fraud  so  practiced  upon  it,  the  defendant 
notified  the  plaintiff  that  it  held  said  material 
subject  to  his  (plaintiff's)  order  and  subject  to 
freight  charges  paid  thereon,  and  that  upon  the 
plaintiff's  refusal  to  remove  said  material  it  was 
sold  on  his  account  by  the  defendant  for  the  sum 
of  1232.65,  and  which,  less  the  sum  of  flOl.84, 
charges  for  freight,  drayage,  and  cost  of  handling, 
has  been  applied  upon  the  demand  against  the 
plaintiff  hereafter  mentioned;  that  the  material 
so  contracted  for  was  necessary  for  the  use  of  the 
defendant  in  its  business,  and  by  reason  of  the 
plaintiff's  default  it  has  been  damaged  in  the  sum 
of  1249.  There  is  a  further  counter-claim  for 
f  95.75  on  account  of  material  which,  as  alleged, 
the  plaintiff  has  failed  to  deliver  in  accordance 
with  his  agreement  to  that  effect.  There  is  also  a 
prayer  for  judgment  for  the  amounts  above  named 
less  f  130.81,  the  net  proceeds  of  the  material  sold 
on  plaintiff'*  account.    The  reply  is  in  effect  a 
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general  denial.  A  trial  was  had,  resulting  in  a 
verdict  and  judgment  for  the  plaintiff  therein  for 
f 332. 62,  and  which  has  been  removed  into  this 
court  for  review  by  petition  in  error  of  the  unsuc- 
cessful party. 

The  first  assignment  to  which  our  attention  is 
directed  by  the  brief  of  counsel  for  the  plaintiff  in 
error  is  that  the  district  court  erred  in  receiving 
in  evidence  the  answers  to  certain  leading  ques- 
tions. The  extent  to  which  leading  questiouB 
may  be  allowed  is  a  subject  which  rests  in  the  dis- 
cretion of  the  trial  court,  and  as  we  have  fre- 
quently had  occasion  to  hold,  its  rulings  in  that 
respect  will  not,  in  the  absence  of  a  clear  abuse  of 
discretion,  be  disturbed  by  this  court  {Obernalte 
V.  Edgar ^  28  Neb.,  70;  St.  Paul  Fire  &  Marine  Ins. 
Co.  V.  Ootthelfj  35  Neb.,  357.)  The  other  assign- 
ments all  relate  to  the  giving  and  refusing  of  in- 
structions. 

The  court,  on  its  own  motion,  gave  the  follow- 
ing, to  which  exception  was  taken:  "Fraud  is  not 
to  be  presumed,  but  must  be  established  by  the 
evidence.  In  the  consideration  of  the  question 
whether  or  not  fraud  was  practiced  upon  the  de- 
fendant in  the  selection  of  the  axles  in  question^ 
you  must  consider  all  the  facts  and  circumstances 
attending  the  transaction  and  surrounding  the 
parties  as  they  appear  from  the  evidence.  While 
fraud  is  not  to  be  presumed,  it  can  seldom  be 
established  by  direct  evidence,  and  in  considering 
the  question  you  must  consider  all  the  evidence  in 
regard  to  the  acts  of  the  parties  and  circum- 
stances of  the  case.  If  you  find  from  a  considera- 
tion of  all  the  evidence  that  the  selection  of  the 
axles  was  fraudulent,  or  that  Hatrick  acted 
fraudulently  or  dishonestly  in  making  such  selec- 
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tion,  then  his  selection  cannot  bind  the  defendant 
as  to  such  material  as  the  evidence  shows  you  to 
have  been  unfit  for  the  purpose  for  which  they 
were  sold."  The  criticism  of  counsel  is  directed 
to  the  concluding  paragraph  of  the  foregoing  in- 
struction, and  is,  we  think,  not  wholly  unmerited. 
Practically,  the  answer  charges  a  rescission  of  the 
contract  on  account  of  the  alleged  fraud  and  con- 
spiracy between  the  plaintiff  below  and  Hatrick. 
The  fraud  alleged,  if  available,  is  a  complete  de- 
fense, and  not  alone  as  to  so  much  of  the  material 
selected  as  proved  worthless  or  unsound.  It  was, 
moreover,  the  defendant's  duty,  assuming  the 
fraud  to  have  been  proved  as  alleged,  to  rescind 
the  contract  as  a  whole  or  not  at  all.  (Raymond  v. 
Beamanly  12  Johns.  [N.  Y.],  274;  Hendricks  v.  Good- 
rich,  15  Wis.,  679*;  Bainter  v.  Fults,  15  Kan.,  323; 
Higham  v.  Harris,  108  Ind.,  246.)  It  does  not  fol- 
low, however,  that  the  erroy  assigned  is  preju- 
dicial, calling  for  a  reversal  of  the  judgment.  An 
inspection  of  the  record  discloses  that  the  ques- 
tion of  fraud  was  fairly  submitted  to  the  jury,  and 
the  amount  of  the  verdict  plainly  indicates  that 
that  defense  was  rejected  as  a  whole.  The  defend- 
ant could  not,  therefore,  have  been  prejudiced  by 
the  instruction  complained  of,  and  the  giving  of  it 
was  harmless  error,  not  calling  for  the  reversal  of 
the  judgment. 

Counsel  also  vigorously  assail  instruction  No. 
10,  given  at  the  request  of  the  plaintiff  below,  as 
follows:  "The  plaintiff  asks  the  court  to  instruct 
the  jury  that  there  is  no  dispute,  either  in  the 
pleadings  or  between  the  parties  in  this  case,  that 
one  Henry  Hatrick  was  selected  by  the  plaintiff 
and  defendant  to  make  selection  of  the  axles  in 
controversy,  and  that  the  defendant  only  seeks  to 
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avoid  the  selection  made  by  said  Hatrick  on  the 
ground  of  fraud  and  conspiracy  between  the  said 
Hatrick  and  the  plaintiff,  to  cheat  and  defraud  the 
defendant  in  making  such  selection.  You  are  in- 
structed that  the  burden  of  proof  is  upon  the 
defendant  as  to  such  fraud,  and  if  it  has  not 
proved  the  fraud  alleged  to  the  satisfaction  of  the 
jury,  then  the  selection  of  Hatrick  is  final."  As  a 
statement  of  the  issues  made  by  the  pleadings  this 
instruction  is  not  strictly  accurate.  It  does,  how- 
ever, correctly  state  the  only  proposition  about 
which  there  was  any  controversy  at  the  close  of 
the  trial,  and  for  that  reason  presents  no  ground 
for  complaint  on  the  part  of  the  plaintiff  in  error. 

Complaint  is  made  of  the  refusal  of  certain  in- 
structions requested  by  the  defendant  below,  but 
they  were,  in  so  far  as  they  state  the  law  of  the 
case,  embodied  in  those  given  by  the  court  on  its 
own  motion. 

We  discover  in  the  record  no  substantial  error, 
and  the  judgment  is  accordingly 

Affirmed. 


Mary  T.  Hyde  v.  L.  H.  Kent. 

Filed  Febbuaby  4,  1896.    No.  5963. 

L  District  Court:  Adjoubnment  fob  Tebm:  Review.  This 
court  will  not  presume  the  adjournment  %ine  die  of  a  term 
of  the  district  court  from  the  fact  that  a  period  of  twenty- 
three  days  has  intervened  since  a  given  day  thereof. 

2.  Order  Setting  Aside  Judgement:  Summons:  Review.  Ac- 
tion of  the  district  court  in  setting  aside  a  Judgment  and 
quashing  the  summons  irregularly  issued  and  served,  on 
motion  and  objection  of  the  defendant  at  the  same  term, 
approved. 
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Error   from   the   district   court   of   Douglas 
county.    Tried  below  before  Davis,  J. 

Harwoody  Ames  d  PettiSy  for  plaintiff  in  error. 
William  E.  Healetfy  contra. 

Post,  C.  J. 

We  learn  from  the  record  of  this  cause  that  on 
the  19th  day  of  April,  1892,  which  was  a  day  of 
the  February,  1892,  term  of  the  district  court  for 
Douglas  county,  the  plaintiff  in  error  recovered  a 
judgment  therein  by  default  against  the  defend- 
ant in  error  in  the  sum  of  f  1,118  and  costs.  On 
the  11th  day  of  May,  following,  the  defendant 
entered  in  said  clause  his  objection  to  the  jurisdic- 
tion of  the  court  as  follows: 
<*Mary  T.  Hyde  ^ 

L.  H.  Kent.  )  • 
"L.  H.  Kent,  named  above,  defendant,  appear- 
ing specially  and  only  for  the  purpose  of  objecting 
to  the  jurisdiction  of  the  court,  and  for  the  stating 
herein  of  such  objection  to  the  jurisdiction  of  the 
court  the  affidavit  of  said  L.  H.  Kent,  filed  here- 
with, together  with  all  the  matters  and  things 
therein  contained,  are  herein  referred  to  and  made 
a  part  hereof." 

The  record  discloses  no  ruling  upon  the  forego- 
ing objection,  except  as  hereafter  shown,  and  on 
December  10  of  the  same  year  a  motion  to  quash 
the  summons  was  interposed  by  the  defendant  as 
follows: 
"Mary  T.  Hyde 

V. 

L.  H.  Kent. 
"The  defendant,  appearing  specially  and  for  the 
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purpose  of  this  motion  only,  objects  to  the  juris- 
diction of  the  court  and  moves  that  the  pretended 
service  herein  of  summons  be  quashed,  and  for  the 
stating  herein  of  such  objection  to  the  jurisdiction 
of  the  court,  and  the  reasons  for  the  quashing  of 
said  pretended  service,  the  affidavit  of  said  L.  H. 
Kent,  filed  herein  upon  May  11,  1892,  is  referred 
to  and  made  a  part  hereof." 

Afterward,  during  the  January,  1893,  term,  to- 
wit,  on  January  6,  an  order  was  entered  setting 
aside  the  judgment  above  mentioned,  in  which  it 
is  recited  that  the  defendant's  objection  to  the 
jurisdiction  of  the  court  had  been  previously  sub- 
mitted and  taken  under^  advisement,  and  "that 
from  a  consideration  of  the  evidence  the  court 
finds  that  the  return  of  the  sheriff  of  service  of 
summons  is  untrue  and  that  no  proper  service  of 
summons  was  made  upon  the  defendant"  Excep- 
tion was  in  due  form  taken  to  the  order  last 
named,  and  which  is  renewed  in  this  court  by 
proper  assignment  of  error.  The  objection  made 
to  the  service  is  that  the  summons  issued  Febru- 
ary 6,  and  served  February  13,  named  February  7 
as  the  answer  day.  That  such  objection,  if  made 
In  season,  should  have  been  sustained,  is  conceded 
by  the  plaintiff  in  error,  and  is  apparent  from  an 
inspection  of  the  record,  since  the  summons  was, 
by  its  command,  made  returnable  the  day  after  it 
was  issued,  and  was  served  six  days  subsequent  to 
the  answer  day  therein  named;  but  it  is  argued 
that  the  district  court  was  without  authoritv  to 
entertain  the  objection  when  presented  by  motion 
at  a  term  subsequent  to  that  at  which  the  judg- 
ment was  rendered.  It  is,  however,  unnecessary 
to  consider  the  merits  of  that  proposition,  for  the 
reason  that  it  is  without  any  support  in  the 
record. 
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The  judgment  was,  as  already  appears,  ren- 
dered April  19,  which  was  a  day  of  the  February, 
1892,  term,  while  the  first  objection  to  the  juris- 
diction of  the  court,  accompanied  by  the  evidence 
which  was  finally  submitted  to  the  court,  was  filed 
May  11,  following,  there  being  nothing  to  indicate 
whether  the  last  named  day  was  during  the  same 
or  a  subsequent  term.  That  this  court  may  pre- 
sume the  adjournment  sine  die  of  a  term  of  the  dis- 
trict court  from  the  lapse  of  time  alone  is  appar- 
ent both  from  reason  and  authority.  {Contcay  v. 
GrimeSj  46  Neb.,  288.)  It  would  be  useless  at  this 
time,  if  indeed  it  were  possible,  to  determine  the 
length  of  time  necessary  to  raise  such  a  presump- 
tion. It  is  sufficient  that  an  adjournment  will  not 
be  presumed  from  the  time  (twenty-three  days) 
intervening  between  the  date  of  the  judgment  and 
the  entering  of  the  defendant's  objection  to  pro- 
cess by  which  it  was  sought  to  obtain  jurisdiction 
of  the  court  over  his  person.  Plaintiff  also  relies 
upon  the  rule  asserted  in  Wilson  v.  Shipmanj  34 
Neb.,  573,  viz.,  that  all  presumptions  are  in  favor 
of  the  veracity  of  the  return  of  the  sheriff  when 
assailed  in  this  manner,  and  that  in  order  to  dis- 
prove the  recitals  thereof  their  falsity  must  be 
aflBrmatively  shown.  But  that  rule  can  have  no 
application  to  the  case  at  bar,  for  the  reason  that 
the  irregularity,  for  which  the  judgment  was  set 
aside,  appears  affirmatively  from  the  transcript  of 
the  original  summons  and  accompanying  return; 
as  well  as  from  the  affidavits  of  the  defendant 

Our  examination  has  been  confined  to  the  sub- 
jects discussed  in  the  briefs  of  counsel,  which  do 
not  include  the  question  whether  the  ruling  com- 
plained of  is  a  final  order,  within  the  meaning  of 
the  Code,  which  may  be  reviewed  upon  petition  in 
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error  pending  further  proceedings  in  the  case  by 

the  district  court.     Upon  that  question  it  is,  for 

reasons  stated,  needless  to  express  any  opinion. 

There  is  no  error  in  the  record,  and  the  order  of 

the  district  court  must  be 

Affirmed. 
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James  Monroe  et  al..,  appellees,  v.  Charles  E. 
Hanson  et  al.,  Impleaded  with  W.  J. 
Cooper  &  Cole  Bros.,  appellants. 

i«^LED  Febbuaby  4,  1896.    No.  6043. 

1.  Beview:  Evidence.    The  findingB  of  a  trial  court  which  are 

sustained  by  sufficient  evidence  will  not  be  disturbed  on 
appeal  to  this  court 

2.  Vendor  and  Vendee:  Possession:   Notice.    Possession  of 

real  estate  is  ordinarily  notice  of  a  claim  of  right,  and  is 
notice  to  all  the  world  of  the  rights  or  Interest  the  person 
holding  possesion  may  have  in  the  property  over  which 
it  is  exercised. 

3.  Judgments:  Pabties.    It  Is  a  general  rule  that  an  adjudi- 

cation in  an  action  affects  only  those  who  are  parties  to 
the  action,  or  in  privity  with  them. 

4.  Limitation  of  Actions:  Mechanics'  Liens.    An  action  in 

which  it  is  sought,  as  the  relief  demanded  by  the  plaintiff 
or  a  cross-petitioner,  to  foreclose  a  mechanic's  lien 
against  the  rights  or  interest  of  any  person  in  the  prop- 
erty covered  thereby  must  have  been  commenced  within 
two  years  from  the  date  of  filing  the  lien,  or  it  is  barred, 
so  far  as  the  right  to  foreclose  the  lien  is  concerned,  by 
limitation. 


Appeal  from   the  district   court   of   Buffalo 
county.    Heard  below  before  Holcomb,  J. 

The  opinion  contains  a  statement  of  the  case. 


.\ 
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Lambf  Ricketts  &  Wilscniy  for  appellants : 

The  title  of  Nora  M.  Jones  was  litigated  by 
Moore  &  Jones  in  the  name  of  Robert  A.  Moore 
and  Charles  E.  Hanson,  and  she  is  bound  by  the 
decree  of  this  court  in  the  former  case.  {Tarleton 
V.  Johnson^  25  Ala.,  300;  Claflin  v.  Fletcher j  7  Fed. 
Rep.,  851;  Bums  v.  Oamn^  118  Ind.,  320;  Parr  v. 
State,  17  Atl.  Rep.  [Md.],  1020.) 

The  suit  in  which  the  decree  of  foreclosure  of 
the  mechanic's  lien  of  appellants  was  rendered 
was  properly  brought  against  the  person  holding 
the  legal  title  of  record  of  this  property,  and  if 
other  persons  are  afterwards  discovered  to  own 
or  have  an  interest  in  the  property  they  may  be 
foreclosed  in  equity  whenever  their  interest  is 
discovered.  {Oalpin  v.  Abbotty  6  Mich.,  17;  Child 
V.  BaJcery  24  Neb.,  188;  White  v.  DenmaUj  1  O.  St, 
110;  Parret  v.  Shaubhutj  5  Minn.,  258;  Tate  v.  Law- 
rencey  11  Heisk.  [Tenn.],  503;  Pringle  v.  Dunn^  37 
Wis.,  464;  Carter  v.  Championj  8  CJonn.,  549;  I  sham 
V.  Bennington  Iron  Co,y  19  Vt,  230.) 

If  a  deed  to  a  purchaser  of  an  equity  of  redemp- 
tion has  not  been  duly  recorded  at  the  time  of  the 
bringing  of  the  bill,  such  purchaser  is  not  a  neces- 
sary party  so  far  as  to  render  the  proceedings 
invalid  in  any  event;  and  he  is  not  a  necessary 
party  even  unless  he  shows  affirmatively  that  at 
the  trial  that  was  had  the  plaintiff  had  either 
actual  or  constructive  notice  of  the  conveyance 
of  the  property  before  suit  brought  {Leonard  v. 
New  York  Bay  Co.,  28  N.  J.  Eq.,  192;  Kipp  v. 
Brandt  J  49  How.  Pr.  [N.  Y.],  358;  Woods  v.  TjOvc, 
27  Mich.,  308;  Aldrich  v.  Stephens,  49  Cal.,  676; 
Houghton  v.  Kneeland,  7  Wis.,  244*.) 

If  the  nominal  holder  of  the  equity  of  redemp- 
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tion  or  the  holder  of  an  equitable  title  is  not  made 
a  party  in  a  suit  of  foreclosure,  he  may  be 
proceeded  against  in  a  subsequent  suit  and  his  in- 
terest foreclosed,  {Merriinan  v.  Hyde^  9  Neb.,  113; 
Dodge  v.  Omaha  d  S.  W.  R.  Co.,  20  Neb.,  276.) 

F,  A.  Moore,  contra^ 

Harrison,  J. 

This  is  an  action  instituted  May  7,  1891,  by 
James  Monroe  to  foreclose  a  mortgage  on  lot  371, 
in  Kearney,  Buffalo  county,  Nebraska.  Charles 
E.  Hanson,  Nora  M.  Jones,  W.  J.  Cooper  &  Cole 
Bros.,  and  some  others  were  made  defendants. 
W.  J.  Cooper  &  Cole  Bros,  filed  a  cross-petition  in 
which  it  was  pleaded  that  they,  between  the  1st 
day  of  October,  1886,  and  the  1st  day  of  January, 
1887,  pursuant  to  a  contract  entered  into  with 
Charles  E.  Hanson,  the  owner  of  the  lot  described, 
furnished  the  material  and  placed  in  a  brick 
building,  then  in  process  of  erection  thereon,  the 
necessary  apparatus  or  appliances  for  heating 
the  same  by  steam,  and  on  January  31, 1887,  filed 
and  perfected  a  lien  upon  the  premises  for  the 
balance  due  them  on  account,  f523;  that  one 
Walter  Knutzen,  who  had  a  mechanic's  lien  on 
the  premises  involved  in  the  present  action,  com- 
menced suit  to  foreclose  it  June  4,  1887,  in  which 
W.  J.  Cooper  &  Cole  Bros,  were  made  parties  and 
filed  a  cross-petition  on  June  27,  1887,  asking  a 
foreclosure  of  their  lien,  which  was  denied  them 
in  the  trial  court,  but  in  an  appeal  to  this  court 
the  decree  was  reversed  and  they  were  accorded  a 
foreclosure.  Their  petition  in  the  case  at  bar 
prayed  the  establishment  of  their  lien  as  a  first 
and    prior   one,    and    its    foreclosure.    To   this 
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answer  and  cross-petition  Nora  M.  Jones  of  de- 
fendants pleaded  that  on  the  7th  day  of  Janu- 
ary, 1887,  by  purchase  from  R.  A.  Moore,  then 
owner  of  the  premises  involved  in  this  suit,  she 
became  the  owner  and  immediately  assumed  pos* 
session  of  them,  and  has  at  all  times  since  re- 
tained the  ownership  and  possession;  that  the 
deed  to  her  of  the  property  bore  date  of  January 
8,  1887,  and  was  recorded  June  7,  1887,  and  that 
no  action  had  ever  been  commenced  against  her 
to  foreclose  the  lien  of  W.  J.  Cooper  &  Cole  Bros., 
nor  had  its  foreclosure  ever  been  sought  in  any 
action  in  which  she  was  a  party ;  that  more  than 
two  years  have  elapsed  since  their  lien  was  filed, 
and  any  action  for  its  enforcement  is  barred  by 
limitation.  The  trial  court  decided  the  issues 
between  W.  J.  Cooper  &  Cole  Bros,  and  Nora  M. 
Jones  in  favor  of  Mrs.  Jones  and  rendered  a  de- 
cree accordingly,  from  which  the  lien-holders 
have  appealed  to  this  court. 

It  appeared  in  the  trial  of  the  present  case,  and 
is  undisputed,  that  on  June  4, 1887,  Knutzen  com- 
menced an  action  to  foreclose  a  mechanic's  lien 
on  the  premises  involved  in  the  case  now  under 
consideration;  that  appellants  herein  were  par- 
ties to  that  action,  filed  their  cross-petition  to 
foreclose  their  lien,  were  defeated  in  the  trial 
court,  but  on  appeal  to  this  court  were  successful 
and  obtained  the  relief  sought.  Nora  M.  Jones 
was  not  made  a  party  to  the  Knutzen  suit,  nor 
was  she  served  with  process  therein.  The  prem- 
ises involved  were  transferred  by  Charles  E. 
Hanson  to  R.  A.  Moore,  and  by  Moore  to  Mrs. 
Jones  prior  to  the  time  the  Knutzen  case  was  com- 
menced. 

At  the  time  the  property  was  so  transferred, 
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and  continuing  to  and  including  the  time  of  the 
pendency  of  the  Enutzen  suit,  E.  B.  Jones,  the 
husband  of  Nora  M.  Jones,  was  in  partnership 
with  R  A.  Moore  in  the  law  and  real  estate  busi- 
ness, and  it  is  claimed  for  appellants  that  the  evi- 
dence discloses  the  purchase  of  this  property  from 
Hanson  for  the  partnership,  and  that  the  convey- 
ance  to  Mrs.  Jones  was  not  to  her  in  her  own  rights 
but  in  trust  for  her  husband,  and  that  he,, 
although  not  appearing  on  the  record  in  the  Knut- 
zen  case  as  a  party  thereto,  was  the  real  party 
interested,  and  litigated  his  rights  and  as  against 
this  particular  lien  through  the  names  and  de- 
fenses of  R  A.  Moore  and  Charles  E.  Hanson,  both 
parties  to  that  suit,  and,  having  so  proceeded,  ift 
bound  by  the  judgment  therein.  We  need  not 
further  discuss  this  contention  than  to  say  that 
the  facts  established  by  the  testimony  warranted 
the  trial  court  in  finding  that  the  property  waft 
sold  to  Nora  M.  Jones  by  Moore  and  conveyed  to 
her  not  in  trust  for  her  husband,  but  as  her  indi- 
vidual and  separate  property,  and  this  finding 
being  sustained  by  sufficient  evidence,  will  not  be 
disturbed. 

It  is  contended  by  counsel  for  appellants  that 
"the  suit  in  which  the  decree  of  foreclosure  of  the 
appellants'  mechanic's  lien  was  rendered  was 
properly  brought  against  the  person  holding  the 
legal  title  of  record  of  this  property,  and  that  if 
other  persons  are  afterwards  discovered  to  own  or 
have  an  interest  in  the  property,  they  may  be  fore- 
closed in  equity  whenever  their  interest  is  discov- 
ered;" also,  "if  a  deed  to  a  purchaser  of  an  equity 
of  redemption  has  not  been  duly  recorded  at  the 
time  of  the  bringing  of  the  bill,  such  party  is  not  a 
necessary  party  so  far  as  to  render  the  proceed- 
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ings  invalid  in  any  event,  and  he  is  not  a  neces- 
sary party  even  unless  he  shows  affirmatively  that 
at  the  trial  that  was  had  the  plaintiff  had  either 
actual  OP  constructive  notice  of  the  conveyance  of 
the  property  before  suit  brought;"  and  further^ 
"if  the  nominal  holder  of  the  equity  of  redemption 
or  the  holder  of  an  equitable  title  is  not  made  a 
party  in  a  suit  of  foreclosure,  he  may  be  proceeded 
against  in  a  subsequent  suit  and  his  interest  fore- 
closed." The  evidence  disclosed  that  Mrs.  Jones 
purchased  the  property  January  7,  1887;  that  it 
was  conveyed  to  her  by  deed  dated  January  8, 
1887,  but  which  was  not  recorded  until  June  7, 
1887,  or  three  days  subsequent  to  June  4,  1887, 
the  date  of  the  commencement  of  the  first  action, 
or  the  Knutzen  case,  by  which  name  we  have 
designated  it  to  distinguish  from  the  case  at  bar. 
The  deed  of  conveyance  from  Moore  to  Mrs.  JoneB 
was  not,  or  could  not  be,  produced  at  the  trial  of 
the  case  and  the  record  of  the  same  was  intro- 
duced. On  the  margin  of  the  page  of  the  book  in 
and  on  which  it  was  copied  appeared  the  follow- 
ing statement : 

"  Original  instrument  was  presented  for  correc- 
tion on  November  30,  1892,  and  the  record  wa& 
corrected  by  adding  the  name  of  H.  C.  Andrews  as 
a  witness  thereto.  H.  H.  Sbelby, 

"  County  Clerk.'' 

It  is  urged  for  appellants  that  it  appeared  from 
this  that  the  record  of  the  conveyance,  as  it  existed 
on  June  7, 1887,  was  of  a  deed  which  was  not  prop- 
erly executed  and  was  not  notice  of  the  rights  of 
the  grantee;  that  "the  registration  of  a  deed  de- 
fectively executed  is  not  notice."  If  the  recitals 
of  this  entry  on  the  margin  of  the  page  of  the  book 
in  which  the  deed  was  recorded  can  properly  be 
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said  to  be  evidence  of  anything,  they  would  seem 
to  indicate  that  in  recording  the  instrument  the 
clerk  had  omitted  the  name  of  the  witness  and  it 
had  been  presented  for  the  purpose  of  having  the 
correction  made,  the  omission  supplied,  and  prob- 
ably the  failure  of  the  officer  to  properly  record 
the  instrument  could  not  be  allowed  to  prejudice 
the  rights  of  the  party  presenting  it  for  record. 
We  need  not  decide  this  question,  however,  but 
may  pass  it  without  expressing  our  opinion,  as  it 
was  fully  established  by  the  evidence  that  Mrs. 
Jones,  when  she  purchased  the  property,  immedi- 
ately entered  into  the  possession  thereof  and  was 
in  possession  of  it  and  collecting  the  rents  at  the 
time  the  Knutzen  suit  was  commenced  and  the 
cross-petition  of  W.  J.  Cooper  &  Cole  Bros,  was 
filed  therein,  and  during  and  after  its  pendency 
and  trial.  The  continued  possession  of  Mrs. 
Jones  was  notice  to  all  the  world  of  her  rights  in 
the  premises  {Upp  v.  South  Omaha  Land  Syndicate ^ 
24  Neb.,  692);  and  if  either  the  plaintiff  or  cross- 
petitioner  desired  to  affect  her  rights  by  the  de- 
cree and  judgment  in  the  action,  she  should  have 
been  made  a  party  to  and  brought  into  the  suit, 
and  as  it  was  not  done,  she  was  not  bound  or  her 
interests  affected  by  it  It  is  the  general  rule 
that  no  person  can  be  affected  by  any  judicial  pro- 
ceedings to  which  he  is  not  a  party,  and  a  judg- 
ment takes  effect  only  between  the  parties  and 
gives  no  rights  to  or  against  third  persons. 
(1  Freeman,  Judgments,  sec.  154.)  So  a  foreclos- 
ure is  only  effectual  against  those  interested  in 
the  title  who  were  parties.  (2  Ballard's  Annual 
on  the  Law  of  Real  Property,  sec.  547;  2  Jones, 
Mortgages,  sees.  1397-1406;  Merriman  v.  Hyde,  9 
Neb.,  113.)   "A  person  who  is  not  a  party  to  a  suit 
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ordinarily  is  not  bound  by  the  adjudication,  nor 
is  a  suit  deemed  commenced  against  one  until  he 
is  made  a  party  to  it."  {Oreen  v.  Sanfordy  34  Neb., 
366;  Dodge  v.  Omaha  &  8.  W.  R.  Co.,  20  Neb.,  276.) 
In  reference  to  the  right  to  institute  the  action 
against  a  person  not  a  party  to  the  prior  suit,  in 
which  foreclosure  of  a  mechanic's  lien  was  sought, 
or  in  a  subsequent  action  as  a  cross-petitioner,  to 
litigate  the  rights  of  such  person  and  foreclose 
the  lien  as  to  the  interest  of  such  person  in  the 
property  affected  thereby,  it  may  be  said  that  the 
subsequent  action  in  which  the  foreclosure  of  the 
lien  is  demanded,  either  by  the  lien-holder  as 
plaintiff  or  as  cross-petitioner,  must  be  com- 
menced within  the  life  of  the  lien,  or  within  two 
years  after  the  time  of  its  filing.  The  lien  of  W.  J. 
Cooper  &  Cole  Bros,  was  filed  January  31,  1887. 
The  suit  in  which  they  filed  their  cross-petition 
praying  that  the  lien  be  established  against  the 
rights  of  Nora  M.  Jones  was  not  commenced  until 
May  7,  1891,  more  than  four  years  after  the  lien 
was  filed,  and  the  right  of  action  thereon  as  to  her 
or  her  interest  in  the  property  was  barred  by  limi- 
tation. {Squier  v.  Parker,  56  la.,  409;  Green  v. 
Sanfordy  34  Neb.,  363;  Burlingim  v.  Cooper  36  Neb., 
73;  Pickens  v.  Polk,  42  Neb.,  267;  Ballard  v.  Thomp- 
son, 40  Neb.,  529.)   The  judgment  of  the  district 

court  is 

AffibmiId. 


38  NEBRASKA  REPORTS.       [Vol.  47 


Felber  v.  Gooding. 


47 

"W 

47 

1«4 
88 

47 

50 

166 

50 

310 

61 

478 

54 

606 

James  J.  Felber  v.  A.  M.  Gooding,  Adminis- 
trator. 

Filed  'February  4,  1896.    No.  6056. 

S«view:  Bill  of  Exceptions:  Authentication.  The  mat- 
ters contained  in  what  purports  to  be  a  bill  of  exceptions 
need  not  be  examined  or  considered  in  this  court  unless 
such  document  is  authenticated  by  a  certificate  of  the 
clerk  of  the  proper  district  court,  Identifying  it 

Error  from  the  district  court  of  Cedar  county. 
Tried  below  before  Norris,  J. 

Wilbur  F.  Bryant  and  J,  C.  Robinson,  for  plaintiff 
in  error. 

Barnes  d  Tyler y  contra. 

Harrison,  J. 

The  defendant  in  error  was  appointed  admin- 
istrator of  the  estate  of  Henry  Felber,  deceased, 
by  the  county  court  of  Cedar  county,  and,  upon 
presentation  and  examination  of  his  final  re- 
port as  such  administrator,  it  was,  as  to  cer- 
tain items  therein,  disallowed,  from  which  de- 
termination of  the  matters  adjudicated  the  ad- 
ministrator appealed  to  the  district  court.  A 
trial  of  the  points  in  controversy  resulted  in  their 
decision  favorable  to  the  administrator.  From 
this,  error  proceedings  have  been  prosecuted  to 
this  court  on  behalf  of  one  of  the  heirs  of  Henry 
Felber,  deceased,  who  had  objected  to  the  allow- 
ance of  the  report  of  the  administrator  in  the 
county  court,  and  contested  the  questions  in- 
volved in  the  hearing  upon  appeal. 

To  understand  and  properly  determine  any  of 
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the  questions  raised  by  the  assignments  of  error 
and  discussed  in  the  brief  of  the  complaining 
party,  necessitates  an  examinaton  of  the  evidence 
introduced  before  the  trial  court.  In  the  record 
there  is  what  purports  to  be  a  bill  of  exceptions 
as  allowed  by  the  trial  judge,  but  the  only  authen- 
tication by  the  clerk  of  the  district  court  of  any 
portion  of  the  papers  presented  here  is  as  follows: 
^*  I,  John  J.  Goebel,  clerk  of  the  district  court  in 
and  for  said  county,  do  hereby  certify  that  the 
within  and  foregoing  is  a  true  and  correct  copy  of 
the  *  objections  of  James  J.  Felber,  motion  for 
new  trial,  and  last  journal  entry,'  as  the  same  are 
on  file  and  of  record  in  my  office  at  Hartington, 
Nebraska."  From  this  it  will  readily  be  seen  that 
there  is  a  very  small  part  of  the  flies  of  the  case  in 
this  court  authenticated  by  the  certificate  of  the 
clerk  of  the  district  court,  as  required  by  law,  and 
that  the  bill  of  exceptions  is  not  included.  It  is 
indispensably  necessary  that  a  bill  of  exceptions 
be  properly  authenticated.  If  not,  it  will  not  be 
examined  or  considered.  (Code  Civil  Procedure, 
sec.  5876;  Martin  v.  Fillmore  Coxintyy  44  Neb.,  719; 
Yenney  v.  Central  City  Bankj  44  Neb.,  402;  Moore  v. 
Waterman^  40  Neb.,  498.)  As  the  adjudication  of 
points  discussed  and  contended  for  by  plaintiff  in 
error  must  be  governed  by  conclusions  formed 
from  an  examination  of  the  evidence,  and  the  bill 
of  exceptions  containing  the  testimony  is  not  au- 
thenticated in  such  a  manner  as  to  present  it  here 
for  examination,  it  follows  that  the  assignments 
of  error  are  not  supported,  must  be  overruled,  and 
the  judgment  or  decree  of  the  district  court 


Affirmed. 
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Henhy  Hornberger  v.  State  of  Nebraska. 

Filed  Febbuabt  4,  1896.    No.  8030. 

1.  Intozicating  Liquors:  Unlawfttl  Sale:  Information. 
Held,  That  the  information  was  framed  under  section  20^ 
chapter  50,  Compiled  Statutes,  and  charges  a  single  of- 
fense, namely,  that  the  accused  kept  intoxicating  liquors 
in  his  place  of  business  for  the  purpose  of  sale  without  a 
license  or  permit. 

2. :  :  Evidence.   The  unlawful  Intent  with  which 

the  liquors  were  kept  may  be  presumed  from  the  fact  of 
their  sale  in  violation  of  law. 

3. :  :  Burden  of  Proof.    When,  under  an  infor* 

mation  for  keeping  intoxicating  liquors  for  sale,  a  sale  is 
proved,  the  burden  is  upon  the  accused  to  show  that  he 
held  a  license  or  permit  from  the  proper  authorities. 

4.  Evidence:  Record.  The  existence  of  a  record  may  be 
proved  by  its  production,  or  an  authenticated  copy 
thereof.  The  non-existence  of  a  record  may  be  proved  by 
the  testimony  of  one  who  is  cognizant  of  such  fact 

6.  Intoxicating  Liquors:  Licenses:  Ordinances.  The  sale  of 
intoxicating  liquors  within  cities  and  villages  can  only  be 
carried  on  under  ordinances  duly  enacted  by  the  corpo- 
rate authorities  thereof.  Until  a  proper  ordinance  is 
adopted,  no  license  or  permit  for  the  sale  of  liquors 
within  such  corporate  limits  can  lawfully  issue. 

6.  Evidence:   Incorporation  of  Villages.    Where  a  city  or 

village  is  incorporated  by  a  special  act  of  the  territorial 
legislature,  the  courts  will  take  Judicial  notice  of  such  in- 
corporation, in  case  the  legislature  has  in  said  act  de- 
clared it  to  be  a  public  law. 

7.  Criminal  Law:  Directing  Verdict.    It  is  not  error  to  re- 

fuse to  direct  a  verdict  for  a  defendant  in  a  criminal 
prosecution,  at  the  close  of  the  testimony  for  the  state,, 
where  the  evidence  before  the  Jury  would  warrant  a  con- 
viction. 

8.  Harmless  Error:  Instructions.    A  conviction  will  not  be 

reversed  for  the  giving  of  an  instruction  containing  harm- 
less error. 
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9.  Oo0ts:  Attobneys'  Fesb.    An  attorney's  fee  cannot  be  taxed 

against  a  defendant,  under  section  22,  chapter  50,  Com- 
piled Statutes,  in  a  case  prosecuted  by  the  county  at- 
torney. 

10.  Criminal  Law:  Order  Remanding  Cause  for  Judgment. 

As  the  only  prejudicial  error  in  the  record  relates  to  the 
entering  of  Judgment  upon  the  verdict,  the  cause  is  re- 
manded to  the  trial  court,  with  directions  to  enter  a 
proper  Judgment  on  the  verdict.  Dodge  r.  People,  4  Neb., 
220,  and  Oriffen  v.  State,  46  Neb.,  282,  followed. 

Error  to  the  district  court  for  Sarpy  county. 
Tried  below  before  Blair,  J. 

Schomp  d  Corsouy  for  plaintiff  in  error. 

A.  8.  Churchilly  Attorney  Oeneralj  and  Oeorge  A. 
Day,  Deputy  Attorney  Oeneralj  for  the  state. 

3f  ORVAL,  J. 

Plaintiff  in  error  was  convicted  of  keeping  in- 
toxicating liquors  for  the  purpose  of  sale  without 
a  license,  in  violation  of  law,  and  was  sentenced 
to  pay  a  fine  of  f  100  and  costs  of  suit,  and  an  attor- 
ney's fee  of  f50  to  William  R.  Patrick.  The  infor- 
mation under  which  the  prosecution  was  had, 
omitting  the  verification,  is  as  follows : 

"  State  of  Nebraska,  ) 
County  of  Sarpy.      j 
"  In  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict of  Nebraska,  in  and  for  Sarpy  County. 

"  The  State  of  Nebraska,  Plaintiff, 

V. 

Henry  Hornberger,  Defendant. 

"  Be  it  remembered,  that  Henry  C.  Lefler,  county 
attorney  in  and  for  Sarpy  county,  and  in  the 
fourth  judicial  district  of  the  state  of  Nebraska, 
who  prosecutes  in  the  name  and  by  the  authority 


• 
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of  the  state  of  Nebraska,  comes  herein  in  person 
into  this  court  at  this,  the  October  term,  A.  D. 
1894,  thereof,  and  for  the  state  of  Nebraska  gives 
the  court  to  understand  and  be  informed  that  he 
has  reason  to  believe,  and  does  believe,  that  intox- 
icating liquors,  to-wit,  beer  and  whiskey,  were  un- 
lawfully and  willfully  kept  by  one  Henry  Hom- 
berger in  a  certain  two-story  frame  building, 
occupied  and  conducted  as  a  drug  store  by  the 
said  Henry  Homberger,  and  situated  on  lot  8, 
block  102,  in  the  village  of  Bellevue,  in  said  county 
and  state,  on  or  about  the  26th  day  of  May,  1894 ; 
that  said  liquor  above  described  was  intended  to 
be,  and  was  then  and  there  being,  by  and  under  the 
direction  of  the  said  Henry  Homberger,  unlaw- 
fully sold,  without  a  license  or  druggist's  permit 
having  been  obtained  by  said  Henry  Homberger 
for  the  sale  of  said  liquors  above  described,  ac- 
cording to  law,  and  that  within  thirty  days  preced- 
ing the  26th  day  of  May,  1894,  to-wit,  on  or  about 
the  23d  day  of  May,  1894,  malt  and  spirituous 
liquors,  to-wit,  beer  and  whiskey,  were  by  said 
Henry  Homberger  sold  in  said  premises  above 
described,  without  license  or  druggist's  permit, 
in  violation  of  the  provisions  of  chapter  50  of  the 
Statutes  of  Nebraska,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Ne- 
braska. Hexrt  C.  Lefler, 

"  Coutify  Attorney.^^ 

The  defendant  filed  a  motion  in  the  court  below 
to  quash  the  information,  on  the  ground  that  it  did 
not  set  out  the  names  of  the  persons  to  whom  the 
sale  of  the  liquors  was  alleged  to  have  been  made, 
which  motion  was  overruled,  and  this  decision  is 
assigned  as  error. 
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It  is,  doubtless,  true,  as  counsel  for  the  accused 
in  their  brief  contend,  that  in  an  information  for 
the  sale  of  intoxicating  liquors  the  names  of  the 
persons  to  whom  the  unlawful  sales  were  made 
must  be  alleged,  if  known,  and  if  unknown,  such 
fact  should  be  averred  as  an  excuse,  or  the  informa- 
tion will  be  defective.  Such  is  the  holding  of  this 
court.  {State  v.  Pischel,  16  Neb.,  608;  Martin  v. 
State,  30  Neb.,  423.)  It  will  be  observed  that  the 
information  herein  does  not  contain  such  aver- 
ment, and  for  that  reason  would  be  bad  if  the 
prosecution  was  for  the  violation  of  section  11  of 
chapter  50  of  the  Compiled  Statutes,  which  makes 
it  a  misdemeanor  for  one  to  dispose  of  liquors 
without  a  license;  but  it  is  clear  the  information 
was  framed  under  section  20  of  said  chapter, 
which  makes  it  unlawful  for  any  person  to  keep 
intoxicating  liquors  for  the  purpose  of  sale  with- 
out license,  and  prescribes  a  penalty  therefor. 
The  gravamen  of  the  charge  here  is  not  the  selling 
of  liquors  in  violation  of  law,  but  the  keeping  them 
in  his  place  of  business  for  sale  without  a  license. 
The  averment  in  the  information  relating  to  sales 
made  by  the  defendant  was  inserted  to  show  his 
unlawful  intent  in  keeping  the  liquors  for  sale  in 
contravention  of  the  statute.  Such  unlawful  in- 
tent may  be  presumed  from  the  fact  of  their  sale 
without  license.  {RauschJcolb  v.  State,  46  Neb.,  658.) 
It  was  unnecessary  to  allege  the  names  of  the 
vendees  of  the  liquors,  and  the  motion  to  quash 
was  properly  overruled. 

Objection  was  made  to  permitting  Harry  F. 
Clark  to  answer  the  following  interrogatory,  pro- 
pounded to  him  by  the  state:  "Q.  You  may  state 
to  the  jury,  in  your  own  way,  what  took  place 
there  on  that  occasion  with  reference  to  any  intox- 
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icating  liquors  of  any  character/'  The  witness 
had  already  testified  that  he  was  acquainted  with 
the  accused,  and  to  the  witness'  having  been  in  the 
defendant's  place  of  business  on  or  about  a  certain 
day  of  ^lay  preceding  the  trial,  when  the  accused 
and  others  were  present  The  criticism  that  the 
question  was  too  general  in  its  scope  is  not  ten- 
able. The  purpose  of  the  testimony  sought  to  be 
•elicited  was  relevant  and  material  to  the  issue  to 
be  tried,  whatever  may  be  said  as  to  the  compe- 
tency of  the  answer  given  by  the  witness.  No 
objection,  however,  was  made  to  the  answer  upon 
any  ground ;  hence,  it  is  not  before  us  for  review. 
One  John  Nolan,  the  chairman  of  the  board  of 
trustees  of  the  village  of  Bellevue,  the  municipal- 
ity within  which  the  alleged  offense  was  commit- 
ted, was  examined  as  a  witness  on  behalf  of  the 
state,  and  testified  to  purchasing  and  drinking 
beer  in  defendant's  drug  store  on  the  15th  of  May. 
The  witness  made  further  answers  to  questions 
put  by  the  state,  over  the  objections  of  the  defend- 
ant, as  follows: 

76  Q.  You  may  state  to  the  jury  whether  or  not 
a  license  for  the  sale  of  liquor,  or  a  druggist's  per- 
mit for  the  sale  of  liquor,  was  ever  issued  to  the 
defendant  by  the  board  of  trustees  of  the  village 
of  Bellevue. 

Objected  to  as  incompetent,  irrelevant,  imma- 
terial, and  for  the  further  reason  it  is  not  shown 
that  at  that  time  he  was  chairman  of  the  board  of 
village  trustees.  Overruled,  and  defendant  ex- 
cepts. 

A.  Not  since  I  have  been  a  member. 

77  Q.  How  long  have  you  been  a  member  of  the 
board  of  trustees  of  the  village  of  Bellevue? 

A.  This  is  my  seventh  year. 
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78  Q,  Continuously? 

A.  Yes,  sir. 

•  •  *  •  •  •  • 

84  Q.  Mr,  Nolan,  do  you  know  whether  or  not 
the  village  trustees  of  Bellevue,  by  reason  of  any 
existing  ordinance,  are  authorized  at  the  present 
time,  or  whether  or  not  they  were  empowered  dur- 
ing the  month  of  May  last,  to  issue  a  license  or 
druggist's  permit? 

Objected  to  as  incompetent,  hearsay,  and  that 
the  records  of  the  village  of  Bellevue  are  the  best 
evidence.     Overruled,  and  defendant  excepts. 

A.  We  had  no  ordinance.  There  was  no  ordi- 
nance empowering  us  to  grant  a  permit  to  sell 
liquor,  or  give  a  license,  in  force  them  days. 

85  Q.  And  never  has  been? 

A.  Not  as  I  know  of  since  I  have  been  on  the 
board. 

86  Q.  I  will  ask  you  if  you  know  whether  or  not 
any  application  was  ever  made,  by  the  defendant 
Hornberger,  to  the  trustees  of  the  village  of  Belle- 
vue, either  for  a  license  or  a  druggist's  permit, 
during  the  last  year? 

Objected  to  as  incompetent,  irrelevant,  and  im- 
material.    Overruled,  and  defendant  excepts. 

A.  Not  to  my  knowledge. 

The  testimony  objected  to  was  immaterial, 
since,  after  the  state  had  proved  a  sale  of  liquors, 
the  ofius  was  upon  the  accused  to  prove  that  he 
had  a  license  or  permit  from  the  proper  authori- 
ties. He  not  having  introduced  any  evidence  tend- 
ing to  establish  that  he  possessed  such  license  or 
permit,  the  state  was  not  called  upon  to  establish 
a  negative.  {State  v.  Cron^  23  Minn.,  140;  State  v. 
Bach,  36  Minn.,  234.)  The  defendant  could  not 
have  been  in  the  least  prejudiced  before  the  jury 
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by  the  admission  of  the  testimony  quoted  above, 
merely  because  the  state  made  a  stronger  case 
than  it  was  required  to  do. 

It  is  contended,  in  argument,  that  question  76 
was  objectionable,  in  that  it  did  not  call  for  the 
best  evidence.  In  other  words,  whether  or  not  a 
permit  or  license  was  issued  to  the  defendant  for 
the  sale  of  intoxicants,  the  recorded  proceedings 
of  the  board  of  trustees  were  the  best  evidence  of 
the  fact  of  the  issuing  or  non-issuing  of  such 
license  or  permit  Undoubtedly  the  journal  of 
the  proceedings  of  such  board  is  admissible  in 
evidence  for  the  purpose  suggested;  but  it  is 
equally  clear  that  it  is  proper  to  show  that  a 
license  was  not  granted  to  a  particular  person  by 
the  testimony  of  the  officer  whose  duty  it  would  be 
to  issue  such  license,  if  one  were  granted. 

The  contention  is  made  that  the  testimony  of 
Nolan  as  to  the  non-existence  of  an  ordinance  of 
the  village  authorizing  the  granting  of  liquor 
licenses  or  druggists'  permits  was  incompetent 
and  immaterial,  for  the  reason  such  right  is  con- 
ferred by  statute,  and  such  power  is  not  derived 
from  ordinances.  In  this  counsel  is  in  error.  They 
must  have  overlooked  State  v.  Andrews^  11  Neb., 
523,  where  it  was  held  that  "  the  traffic  in  liquors 
within  the  limits  of  cities  and  villages  can  only  be 
carried  on  under  ordinances  duly  passed  by  the 
corporate  authorities  thereof.  Until  this  is  done, 
no  application  can  be  made  and  no  other  step 
taken  towards  the  procurement  of  a  license  to  sell 
liquors  within  the  limits  of  such  corporation."  If 
the  village  of  Bellevue  had  not,  by  ordinance  duly 
enacted,  empowered  its  board  of  trustees  to  license 
and  regulate  the  sale  of  intoxicating  liquors 
within  the  limits  of  the  village,  it  requires  no  ar- 
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gument  to  show  that  the  keeping  of  liquors  by  the 
accused  for  sale  within  said  corporation  was  with- 
out sanction  of  law.  An  ordinance,  or  a  certified 
copy  thereof,  is  the  best  evidence  of  its  contents; 
but  the  non-existence  of  an  ordinance  of  necessity 
cannot  be  proved  in  that  mode.  It  can  be  estab- 
lished by  the  testimony  of  the  person  who  is  cogni- 
zant of  such  fact,  or  it  may  be  presumed  by  the 
absence  of  entry  in  the  record  of  licenses.  There 
is  a  marked  difference  between  testifying  to  the 
existence  of  a  record  and  the  absence  of  it.  {Outta 
Percha  d  Rubber  Co.  v.  Village  of  Ogallala^  40  Neb., 
775;  Smith  v.  First  Nat.  Bank  of  Chadroriy  45  Neb., 
444.) 

Complaint  is  made  of  the  overruling  of  the  de- 
fendant's motion  to  dismiss,  at  the  close  of  the 
state's  testimony,  on  the  ground  no  case  had  been 
made  out  against  the  prisoner.  It  is  conceded  in 
the  brief  that  the  prosecution,  when  it  closed  its 
case,  had  proven  that  the  accused  had  intoxicat- 
ing liquors  in  his  possession  when  arrested,  which 
were  seized  under  a  search  warrant;  and  further, 
had  the  state  rested  after  showing  the  arrest  of 
defendant  and  the  seizure  of  the  liquors,  the 
burden  would  have  been  upon  him,  under  the 
statute,  to  have  shown  that  such  liquors  were  kept 
for  a  lawful  purpose,  and  not  in  violation  of  law ; 
but  it  is  argued  that  inasmuch  as  the  state  as- 
sumed the  onm  of  proving  that  the  defendant  had 
no  permit  or  license  from  the  board  of  trustees  of 
the  village  of  Bellevue  to  sell  intoxicating  liquors, 
it  became  necessary  for  the  state  to  establish  that 
fact  beyond  a  reasonable  doubt,  and  that  the  pros- 
ecution failed  in  that  regard;  therefore  the  de- 
fendant was  entitled  to  a  peremptory  instruction 
to  the  jury  to  return  a  verdict  of  acquittal.    This 
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argument  is  based  upon  the  erroneous  assumption 
that  the  state  had  failed  to  establish  that  no  li- 
cense or  permit  had  been  issued  to  the  defendant 
by  the  board  of  trustees.  It  was  not  only  proven 
that  no  such  license  or  permit  was  issued,  but  that 
none  could  have  been  granted,  since  the  corporate 
authorities  of  the  village  never  had  been  author- 
ized by  ordinance  so  to  do. 

It  is  said  there  is  no  competent  evidence  in  the 
record  of  the  incorporation  of  the  village  of  Belle- 
vue,  and  if  it  is  unincorporated,  the  county  board 
of  Sarpy  county  alone  possessed  the  power  to 
grant  a  license  or  permit  to  sell  intoxicating 
liquors,  and  since  the  state  failed  to  show  that  one 
was  not  issued  by  such  board,  there  can  be  no  con- 
viction. It  is  true  no  articles  of  incorporation  and 
no  legislative  enactment  incorporating  Bellevue 
were  put  in  evidence,  but  this  is  not  fatal  to  the 
prosecution.  It  was  shown  upon  the  trial  that  said 
municipality  elected  village  officers  annually  for 
years,  during  which  time  the  powers  of  a  village 
had  been  exercised  by  a  board  of  trustees.  Suf- 
ficient was  established  to  show  that  Bellevue  was, 
at  least,  a  de  facto  corporation.  {Arapahoe  Village 
V.  AlbeCy  24  Neb.,  242.)  Further,  we  know,  al- 
though not  proven  upon  the  trial,  that  Bellevue 
was  incorporated  by  special  act  passed  by  the  ter- 
ritorial legislature  and  approved  March  15,  1855. 
(Session  Laws,  1855,  p.  382.)  Its  incorporation 
has  been  subsequently  recognized  by  the  legis- 
lature by  the  passage  of  amendments  to  its  charter 
and  changing  the  geographical  limits  of  the  mu- 
nicipality. (See  Session  Laws,  1855,  p.  423;  Ses- 
sion Laws,  1855-56,  p.  171;  Session  Laws,  1868,  p. 
339;  Session  Laws,  1859-60,  p.  109;  Session  Laws, 
1860-61,  p.  173;  Session  Laws,  1861-62,  p.  135;  Ses- 
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«ion  Laws,  1869,  p.  269.)  The  foregoing  acts  are 
not,  strictly  speaking,  private  in  their  character, 
bat  are  generally  known  and  regarded  as  public 
local  laws.  By  section  8  of  "An  act  to  amend  an 
act  entitled  *An  act  to  incorporate  Bellevue  city' " 
{Session  Laws,  1862,  p.  135)  it  is  provided:  ''This 
act  and  the  act  to  which  this  is  amendatory  are 
hereby  declared  to  be  public  acts,"  etc.  Thus 
it  will  be  observed  that  the  legislature  has  de- 
clared the  act  incorporating  Bellevue  and  the  acts 
amendatory  thereto  to  be  public  laws,  and  the 
courts  will  take  judicial  notice  of  such  laws  with- 
out proof  of  their  existence.  {Botoie  v.  City  of  Kan- 
sas Cityy  51  Mo.,  454;  Town  of  Butler  v.  Robinson^  75 
Mo.,  192.)  The  rule  is  stated  thus  in  1  Dillon,  Mu- 
nicipal Corporations  [3d  ed.],  sec.  83:  "  Courts  will 
judicially  notice  the  charter  or  incorporating  act 
of  a  municipal  corporation  without  being  specially 
pleaded,  not  only  when  it  is  declared  to  be  a  public 
statute,  but  when  it  is  public  or  general  in  its 
nature  or  purposes,  though  there  be  no  express 
provision  to  that  effect."  (See  1  Beach,  Public 
Corporations,  sec.  74.)  In  Hard  v.  City  of  Decorahy 
43  la.,  313,  Day,  J.,  in  delivering  the  opinion  of  the 
court,  observes:  "  Where  a  town  or  city  is  incor- 
porated by  special  act  of  the  legislature,  the  stat- 
ute partakes  of  the  nature  of  a  public  act,  and 
courts  take  judicial  notice  of  it."  This  doctrine  is 
fully  sustained  by  the  authorities.  (Prell  v. 
McDonald^  7  Kan.,  426;  City  of  Solomon  v.  Hughes^ 
24  Kan.,  211;  Case  v.  Mayor  of  Mobile,  30  Ala.,  538; 
State  r.  Mayor  of  MurfreesbarOy  30  Tenn.,  216;  Stier 
V.  City  of  Oskaloosay  41  la.,  353;  State  v.  Tosney,  26 
Minn.,  262;  Ferryman  v.  City  of  OreenviUe,  51  Ala., 
507;  Tillage  of  WinoosUv.Qokey^  4^%  Yt.y2%2\  Doyle 
8 
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V.  Village  of  Bradford^  90  111.,  416 ;  Beaty  v.  Knowlery 
4  Pet  [U.  S.J,  152.) 

We  must  not  be  understood  as  holding  that 
courts  will  take  judicial  notice  of  the  organization 
of  cities  and  villages  under  the  general  laws  of  the 
state  authorizing  cities  and  villages  to  become  in- 
corporated, as  this  question  is  not  before  us* 
What  we  do  decide  is  that  where  a  city  or  village 
is  incorporated  by  special  act  of  the  territorial 
legislature,  we  will  take  judicial  notice  of  its  in- 
corporation, when  the  legislature  has  in  said  act 
declared  it  to  be  a  public  statute.  We  are  mind- 
ful of  the  fact  that  the  legislative  enactments, 
already  mentioned  incorporate  "  Bellevue  city.'^ 
We  know  judicially  that  Bellevue  contains  a  pop- 
ulation of  less  than  1,500  and  more  than  200. 
Therefore,  by  virtue  of  section  40  of  the  act  of  the 
legislature  of  1879,  entitled  "An  act  to  provide  for 
the  organization,  government,  and  powers  of  cities 
and  villages"  (Session  Laws,  1879,  p.  193),  Belle- 
vue became  ipso  facto  a  village,  governed  by  the 
provisions  of  said  act  {State  v.  Palmery  10  Neb.^ 
203;  State  r.  HoWn,  19  Neb.,  249;  State  v.  Bahcock,, 
25  Neb.,  709.)  It  follows  that  its  corporate  au- 
thorities possessed  the  power  to  regulate  and 
license  the  traffic  of  liquors  within  the  limits  of 
the  corporation.  There  was  no  error  in  refusing 
to  direct  a  nonsuit  If  there  had  been  no  evidence 
before  the  jury  sufficient  to  sustain  a  conviction, 
then,  and  then  only,  would  it  have  been  proper  for 
the  court  to  direct  a  verdict  for  the  defendant 
below. 

The  next  assignment  of  error  is  predicated  upon 
the  first  paragraph  of  the  instructions,  which  is  in 
the  following  language:  "  The  court  instructs  the 
jury  that  in  order  to  find  the  defendant  guilty  it  is 
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only  necessary  that  the  jury  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defend- 
ant, either  by  himself,  his  agent,  or  servant,  on  the 
26th  day  of  May,  1894,  or  within  thirty  days  pre* 
ceding  that  time,  in  the  county  of  Sarpy  and  state 
of  Nebraska,  kept  for  sale,  without  license  or  per- 
mit, beer  or  whiskey."  Two  criticisms  are  made 
upon  this  instruction.  It  is  claimed  to  be  errone- 
ous, because  it  failed  to  inform  the  jury  that  the 
liquors  must  have  been  kept  for  sale  in  the  cor- 
porate limits  of  Bellevue,  in  order  to  constitute 
the  offense  charged.  Plaintiff  in  error  could  not 
have  been  prejudiced  by  this  omission,  since  the 
evidence  was  directed  to  proving  that  the  defend- 
ant had  the  liquors  in  his  place  of  business  in  the 
village  of  Bellevue,  for  the  purpose  of  sale,  and  no 
testimony  w^as  offered  to  show  that  he  had  liquors 
anywhere  else.  In  the  next  place  this  instruction 
is  claimed  to  be  bad,  inasmuch  as  it  limited  the 
time  within  which  the  offense  must  be  committed 
to  thirty  days  prior  to  May  26,  1894.  Had  the 
place  wherein  the  liquors  were  found  been  de- 
scribed in  the  information  as  the  residence  of  the 
accused,  then,  under  section  20  of  chapter  50  of 
the  (Compiled  Statutes,  the  limitation  stated  by 
the  court  would  have  been  not  only  proper,  but 
indispensable;  but  as  the  place  set  forth  in  the 
information  is  not  a  residence,  the  thirty  days^ 
limitation  was  unnecessary.  It  was  more  favor- 
able  to  the  defendant  than  he  had  a  right  to  ask. 
The  information  was  filed  October  3, 1894,  and  as 
the  penalty  provided  by  law  for  the  crime  is  not 
restricted  to  a  fine  of  less  than  f  100,  the  state  had  a 
right  to  show  that  the  offense  was  committed  at 
any  time  within  eighteen  months  prior  to  the  filing 
of  the  information.  The  error  in  the  instruction 
was  harmless.    {Jolly  v,  State^  43  Neb.,  857.) 
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By  the  third  instruction  the  court  told  the  jury, 
in  effect,  that  the  burden  of  showing  a  license  or 
permit  was  upon  the  defendant  In  this  there 
was  no  error. 

The  motion  in  arrest  of  judgment  is  based  upon 
an  alleged  insufficiency  of  the  information.  Hav- 
ing already  held  that  a  crime  was  charged,  this 
assignment  requires  no  further  attention. 

It  is  finally  insisted  that  the  judgment  is  con- 
trary to  law  and  is  not  supported  by  the  findings, 
in  so  far  as  it  awarded  an  attorney's  fee  of  f50  to 
William  R.  Patrick,  to  be  paid  by  the  plaintiff  in 
error.  Section  22  of  said  chapter  50  provides: 
"  In  case  the  defendant  is  acquitted,  he  shall  be 
discharged  and  the  liquors  returned;  but  if  found 
guilty,  in  addition  to  the  payment  of  a  fine  he  shall 
pay  all  costs  of  prosecution,  including  a  reason- 
able attorney's  fee  to  the  prosecuting  attorney  (in 
case  the  county  attorney  does  not  prosecute),  to  be 
determined  by  the  court,  in  no  case  less  than  twen- 
ty-five dollars,  which  shall  be  taxed  in  the  costs, 
and  recovered  as  other  costs."  It  is  proper  for  the 
trial  court  under  this  statute,  in  case  of  a  convic- 
tion, to  tax  against  the  defendant  a  fee  of  not  less 
than  f  25,  to  be  paid  to  the  attorney  who  prose- 
cuted, only  where  the  county  attorney  does  not 
conduct  the  prosecution.  While  the  bill  of  excep- 
tions shows  that  Mr.  Patrick  examined  the  wit- 
nesses, it  appears  from  the  journal  entry  in  the 
case  that  the  state  was  represented  on  the  trial  by 
-**  Henry  0.  Lefler,  county  attorney."  This  being 
true,  no  attorney's  fee  should  have  been  allowed. 

No  other  error  being  found  in  the  record,  the 
judgment,  in  accordance  with  Dodge  v.  People^  4 
Neb.,  220,  and  Qriffen  v.  State,  46  Neb.,  282,  is  re- 
versed and  the  cause  remanded  to  the  district 
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court,  with  directions  to  enter  the  proper  judg- 
ment on  the  verdict  heretofore  returned. 


Beyebsed  and  remanded. 


Joshua  Warren  v.  Prank  J.  Sadilbk. 

Fixed  Februaby  4,  1896.    No.  5641. 

1.  Justice  of  the  Peace:  Misconduct  of  Officer.    A  Justice 

of  the  peace  has  no  jurisdiction  to  hear  and  determine  an 
action  brought  against  a  public  officer  for  misconduct  in 
office.    Rule  applied. 

2.  Judgment  of  Reversal  Upon  Finding  of  Error.   Held,  That 

the  findings  are  sufficient  to  support  the  judgment. 

Error  from  the  district  court  of  Saline  county. 
Tried  below  before  Bush,  J. 

/.  D.  PopCy  for  plaintiff  in  error. 

E.  E,  McOintie  and  A.  S.  Sands^  contra. 

NORVAL.,  J. 

This  action  was  brought  by  Joshua  Warren 
against  Frank  J.  Sadilek,  before  a  justice  of  the 
peace,  to  recover  the  sum  of  f  11.44.  Plaintiff  had 
judgment  for  the  amount  claimed,  and  defendant 
prosecuted  error  to  the  district  court,  where  a 
judgment  of  reversal  was  entered  and  the  action 
dismissed.  Plaintiff  brings  the  case  to  this  court 
on  error. 

The  main  question  presented  by  the  record  for 
decision  is  whether  the  justice  of  the  peace  had 
jurisdiction  of  the  subject-matter  of  the  action. 
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Section  907  of  the  Code  of  Civil  Procedure  provides 
that  "justices  shall  not  have  cognizance  of  any 
action:  ♦  ♦  ♦  Third — In  actions  against  jus- 
tices of  the  peace  or  other  officers  for  misconduct 
in  office,  except  in  cases  provided  for  in  this  title.'' 
This  statute  specifically  prohibits  one  justice  of 
the  peace  from  adjudicating  upon  the  official  mis- 
conduct of  another  justice  of  the  peace  or  other 
public  officer.  Therefore,  if  this  action  is  predi- 
cated upon  the  official  misconduct  of  the  defend- 
ant while  in  office,  as  is  claimed  by  the  defendant, 
the  justice  had  no  power  to  hear  and  determine 
the  same;  and  the  judgment  of  the  justice  was 
properly  reversed  for  want  of  jurisdiction  to  ren- 
der it.  The  bill  of  particulars  alleges,  in  sub- 
stance and  effect,  that  the  defendant  was  and  is 
the  county  treasurer  of  Saline  county;  that  on  the 
28th  day  of  July,  1891,  there  was  due  from  the 
plaintiff  as  taxes  on  personal  property  for  the  year 
1889  the  sum  of  f  49.20 ;  that  on  said  day  demand 
was  made  upon  plaintiff  for  said  money,  through 
the  defendant's  tax  collector,  which  sum  the 
plaintiff  paid  on  the  following  day  and  received 
credit  therefor  in  payment  of  his  said  taxes;  that 
afterguards  the  defendant  issued  a  distress  war- 
rant for  the  said  sum  of  f  49.20  against  plaintiff  for 
his  personal  taxes  of  1889,  which  writ  was  levied 
upon  certain  personal  property  of  plaintiff  on  July 
31, 1891,  and  to  prevent  the  sale  thereof  under  said 
levy  plaintiff  paid  the  defendant,  under  protest, 
the  amount  demanded  by  him,  to- wit,  $60.67,  the 
same  being  the  above  amount  of  taxes  for  the  year 
1889,  and  fll.47  costs,  fees,  and  charges  made 
under  said  writ;  and  that  subsequently  defendant 
returned  to  plaintiff  the  sum  of  $49. 23.  This  ac- 
tion is  to  recover  the  amount  aforesaid  paid  as  fees 
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and  costs.  Do  these  facts  show  that  the  gist  of 
the  action  is  the  official  misconduct  of  the  defend- 
ant as  county  treasurer?  We  must  answer  the 
question  in  the  affirmative.  It  is  disclosed  that 
he  received  and  collected  the  moneys  from  the 
plaintiff,  not  as  an  individual,  but  in  his  official 
-capacity.  The  taxes  upon  which  the  distress  war- 
rant was  issued  had  already  been  paid,  and  to  re- 
lease his  property  from  the  levy,  the  plaintiff  was 
compelled  to  pay  them  again,  as  well  as  more  than 
^11  for  costs.  The  taxes  having  been  previously 
received  by  the  county  treasurer,  he  was  not  enti- 
tled to  fees  or  costs.  If  the  acts  of  the  defendant 
40  not  establish  official  misconduct,  or,  as  ex- 
pressed in  the  statute,  "  misconduct  in  office," 
then  it  is  scarcely  possible  for  a  cause  of  action 
against  a  county  treasurer  for  official  misconduct 
to  ever  accrue.  It  is  of  the  official  acts  and  con- 
duct of  the  defendant,  and  not  his  personal  ac- 
tions, of  which  complaint  is  made.  Neihardt  v. 
Kibfiery  12  Neb.,  36,  is  not  in  point.  As  the  fact 
alleged  constitutes  misconduct  in  office,  the  justice 
liad  no  jurisdiction  of  the  action. 

It  is  insisted  that  the  finding  of  the  district 
court  is  insufficient  to  sustain  the  judgment  of  re- 
Tersal.  The  finding  was  that  error  existed  as 
alleged  in  the  petition  in  error.  This  pleading 
contained  four  assignments,  viz. : 

1.  The  bill  of  particulars  fails  to  state  a  cause 
of  action. 

2.  The  justice  court  had  no  jurisdiction  to  hear 
and  determine  the  action.    • 

3.  The  action  is  brought  for  alleged  misconduct 
in  office  of  the  defendant  as  county  treasurer,  and 
fiaid  justice  court  is  expressly  prohibited  by  law 
from  assuming  jurisdiction  to  hear  and  determine 
said  cause. 
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4.  The  judgment  of  the  justice  court  is  wholly 
without  jurisdiction  of  the  subject-matter,  and 
void. 

The  general  finding  by  the  district  court  of  error 
in  the  record  was  sufficient,  without  specifying 
which  assignment  of  the  petition  in  error  was  sus- 
tained.  (Halkr  v.  Blaeo,  14  Neb.,  196.)  The  judg- 
ment of  the  court  below  is 

Affirmed. 


47     &0| 

^  ^1  Burlington  &  Missouri  River  Railroad  Com- 

tJ  436^  PANY  IN  Nebraska  v.  Laltia  Martin,  Admin- 

istratrix. 

Filed  Febbuary  4, 1896.    No.  6009. 

1.  Appeal:  Pabties.  The  parties  to  a  judgment,  or  their  priv- 
ies, alone  can  prosecute  an  appeal  or  petition  in  error. 

2. :  :  Dismissal.  A  petition  in  error  will  be  dis- 
missed where  it  is  prosecuted  by  one  who  has  no  interest 
in  the  controversy,  and  against  whom  no  Judgment  has 
been  entered. 

Error  from  the  district  court  of  Adams  county. 
Tried  below  before  Beall,  J. 

W.  8.  MorlaUy  Marquett  £  Dewecse^  and  F,  E^ 
Bishopj  for  plaintiff  in  error. 

John  Doniphan  and  Batty  d  Dungaitj  contra. 

NORVAL,  J. 

A  suit  was  instituted  in  the  district  court  of 
Adams  county  by  Laura  Martin,  administratrix  of 
the  estate  of  James  Martin,  deceased,  against  the 
Burlington  &  Missouri  River  Eailroad  Company  in 
Nebraska  to   recover   damages   for   negligently 
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causing  the  death  of  her  husband.  After  the  peti- 
tion and  answer  were  filed,  by  order  of  the  court 
below,  the  Chicago,  Burlington  &  Quincy  Railroad 
Company  was  substituted  as  party  defendant  in 
the  cause,  instead  of  the  corporation  first  above 
named.  Upon  the  trial  a  verdict  was  returned  in 
favor  of  the  plaintiff  against  the  substituted  de- 
fendant for  f5,000,  which  was  followed  by  a  judg- 
ment for  a  like  sum,  to  reverse  which  the  Burling- 
ton &  Missouri  River  railroad  in  Nebraska  has 
prosecuted  a  petition  in  error,  in  its  own  name,  to 
this  court 

The  proceedings  must  be  dismissed,  since  it  does 
not  appear  from  the  record  that  this  plaintiff  in 
error  is  in  any  manner  interested  in  the  contro- 
versy, or  affected  by  the  judgment  sought  to  be 
reviewed.  It  is  disclosed,  after  the  said  order  of 
substitution  was  made,  the  title  of  the  cause  was 
changed,  and  all  papers  thereafter  filed  therein, 
and  the  bill  of  exceptions,  verdict,  and  judgment 
were  entitled  "  Laura  Martin,  Administratrix, 
Plaintiff,  v.  Chicago,  Burlington  &  Quincy  R  R. 
Co.,  Defendant."  This  plaintiff  in  error  was  com- 
pletely dropped  out  of  the  case  when  the  order  of 
substitution  was  entered,  appeared  no  further 
therein,  and  no  judgment  was  rendered  against  it, 
therefore  there  is  not  anything  of  which  it  could 
complain.  Certainly  it  cannot  champion  the  lost 
cause  of  another  separate  and  distinct  corporation, 
not  before  the  court,  unless  a  privity  of  interest  is 
shown,  which  is  not  the  case  before  us  so  far  as  we 
can  gather  from  the  record.  It  is  only  the  parties 
to  a  judgment,  or  their  privies,  who  can  prosecute 
an  appeal  or  petition  in  error.  (Elliott,  Appellate 
Procedure,  sees.  132  et  seq.j  and  cases  there  cited.) 


Dismissed. 
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F.  H.  GiLCREST  V.  Henry  Nantkeb. 

Filed  Febbuaby  4,  1896.    No.  6984. 

Kew  Trial:  Petition.  A  petition  by  a  plaintiff  for  a  new  trial, 
under  section  602  of  the  Code,  after  the  term  at  which 
Judgment  was  rendered,  is  properly  denied  where  the  peti- 
tion in  the  original  suit  falls  to  state  sufficient  facts  to 
have  supported  a  judgment  In  his  favor,  and  where  it 
does  not  appear  that  his  alleged  cause  of  action  Is  meri- 
torious. 

Error  from  the  district  court  of  Buffalo  county. 
Tried  below  before  Holcomb,  J. 

K.  A.  Moore,  for  plaintiff  in  error. 

References:  Horn  v.  Queen ,  4  Neb.,  108;  Thomp- 
son v.  Sharp,  17  Neb.,  71;  Luce  v.  Foster,  42  Neb., 
818;  White  v.  Gray,  61  N.  W.  Rep.  [la.],  173;  Senn 
V.  Joseph,  17  So.  Rep.  [Ala.],  543;  Taylor  v.  Evans, 
29  S.  W.  Rep.  [Tex.],  172;  Graham  v.  Rem,  38  Pac. 
Rep.  [Colo.],  835;  Erskine  v.  Mcllrath,  62  N.  W.  Rep. 
[Minn.],  1130;  Fischer  v.  Iletherington,  32  N.  Y.  Sup., 
795;  Beardsleyv.  Pope,  32  N.  Y.  Sup.,  926;  Smithson 
v.  Smithson,  37  Neb.,  539;  Clutz  v.  Carter,  12  Neb., 
113;  Stoll  V.  Sheldon,  13  Neb.,  207;  Dalton  v.  West 
End  Street  R.  Co.,  34  N.  E.  Rep.  [Mass.],  261;  Harper 
V.  Nat.  Life  his.  Co.,  5  C.  C.  A.,  509. 

« 
Marston  &  Nevius,  contra. 

NORVAL,  J. 

This  was  an  action  in  equity  brought  in  the  court 
below  by  the  plaintiff  in  error  against  Henry  Nant- 
ker  to  obtain  a  new  trial  in  a  suit  at  law  between 
the  same  parties.  A  general  demurrer  to  the  peti- 
tion was  sustained  and  the  cause  dismissed.    The 
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original  action  was  to  recover  damages  for  alleged 
deceit  and  false  representations  in  the  sale  of  a 
horse  by  Nantker  to  Gilcrest.  The  verdict  was  for 
the  defendant.  Plaintiff's  motion  for  a  new  trial 
was  overruled,  and  judgment  was  rendered  for  the 
defendant,  which  was  affirmed  by  this  court  at  the 
September,  1894,  term,  for  the  reason  the  petition 
failed  to  state  a  cause  of  action.  The  record  shows 
that  the  district  court  offered  in  the  original  cause 
to  sustain  the  motion  for  a  new  trial  and  permit 
the  plaintiff  to  amend  his  petition,  conditioned 
alone  that  the  costs  of  the  trial  should  be  taxed  to 
the  plaintiff.  Gilcrest,  by  his  attorney,  elected  to 
stand  upon  his  motion,  and  declined  to  amend  his 
petition,  whereupon  said  motion  was  overruled. 

The  facts  set  forth  in  the  application  for  equita- 
ble relief  against  the  judgment,  briefly  stated,  are 
these:  That  when  the  motion  for  a  new  trial  came 
on  for  hearing  and  decision,  R.  A.  Moore,  who  had 
represented  the  plaintiff  in  the  cause  from  its  in- 
ception, appeared  for  said  plaintiff  and  elected  for 
him  to  stand  upon  said  motion,  and  not  to  submit 
to  the  order  of  the  court  relating  to  amending  of 
the  petition  and  the  taxing  of  costs;  that  said  elec- 
tion was  made  without  said  attorney  consulting 
with  his  client  and  while  plaintiff  was  absent  from 
Buffalo  county,  he  being  at  the  time  in  the  city  of 
Omaha,  and  possessing  no  knowledge  that  the 
motion  would  be  called  up  in  his  absence  from  the 
county;  that  on  his  return  from  Omaha,  and  be- 
fore he  had  an  opportunity  to  consult  with  his  said 
attorney,  he  was  taken  dangeilously  ill,  and  by 
reason  thereof  was  confined  to  his  bed  for  the 
period  of  two  or  three  months  thereafter,  and  until 
after  the  adjournment  of  the  term  of  court  at  which 
the  judgment  was  pronounced;  that  during  said 
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illness  he  was  prohibited  by  his  physician  from 
consulting  with  the  members  of  his  own  family  or 
others  upon  matters  of  business,  much  less  his 
said  attorney;  that  as  soon  as  plaintiff  recovered 
from  said  illness  and  was  able  to  converse  with  his 
attorney,  he  was  informed  by  Mr.  Moore  of  the 
order  of  the  court  and  the  disposition  made  of  the 
case,  whereupon  he  instructed  his  attorney  that  he 
desired  to  abide  the  order  of  the  court  made  in 
passing  upon  the  motion  for  a  new  trial,  and  sub- 
mit to  the  payment  of  costs;  and  the  petition  for  a 
new  trial  was  soon  thereafter  prepared  and  filed. 
The  petition  for  a  new  trial  was  made  after  the 
term  at  which  the  judgment  complained  of  was 
rendered,  and  is  based  upon  paragraph  7  of  section 
602  of  the  Code  of  Civil  Procedure,  which  provides 
for  granting  new  trials  "  for  unavoidable  casualty 
or  misfortune,  preventing  the  party  from  prosecut- 
ing or  defending."  Whether  the  facts  alleged  in 
the  application  bring  the  case  within  the  quoted 
provision  of  the  statute  we  do  not  decide,  since  it  is 
clear,  from  other  considerations  hereafter  stated, 
that  the  demurrer  to  the  petition  was  rightfully 
sustained  on  another  ground.  The  petition  in  the 
original  suit  did  not  state  a  cause  of  action.  This, 
as  already  mentioned,  was  decided  in  Gilcreat  v. 
NantkeVy  42  Neb.,  564,  and  wherein  the  pleading 
was  defective  need  not  be  restated.  The  aver- 
ments being  insufficient  to  entitle  the  plaintiff  to 
recover,  it  is  obvious  that  a  new  trial,  if  granted, 
would  have  been  a  barren  victory,  unless  an 
amended  petition  was  filed.  True,  plaintiff  might 
have  recast  his  pleading,  if  the  facts  would 
allow  him  to  do  so;  but  his  application  for 
a  new  trial  contains  no  averment  that  the  de- 
fects   in    the    petition    could    be    remedied    by 
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amendment^  nor  that  he  has  a  meritorious  cause 
of  action,  and  no  fact  constituting  his  alleged 
cause  of  action  is  pleaded.  This  court  has 
held,  where  a  defendant  petitions  for  a  new 
trial  after  the  term  at  which  judgment  was  en- 
tered, he  must  plead  the  facts  showing  that  his 
alleged  defense  is  meritorious,  otherwise  his  appli- 
cation will  be  defective.  {Oould  v.  Loughratiy  19 
Neb.,  392;  ChicagOj  B.  d  Q.  R.  Co.  v.  Manning ^  23 
'Neb.,  552;  Osborn  v.  Gehr^  29  Neb.,  661;  Hartford 
Fire  Ins.  Co.  v.  Meyer ^  30  Neb.,  135;  Hughes  v.  Homely 
33  Neb.,  703;  Petalka  v.  Fitle,  33  Neb.,  756.)  And 
when  a  new  trial  is  sought,  after  the  term,  by  a 
plaintiff,  it  must  appear  that  he  has  a  valid  cause 
of  action.  {Proctor  v.  Pettitt,  25  Neb.,  96;  Thomp- 
son V.  Sharpy  17  Neb.,  69.)  Since  the  application 
for  a  new  trial  fails  to  disclose  that  plaintiff  has 
any  cause  of  action  against  the  defendant,  the 
district  court  did  not  err  in  sustaining  the  de- 
murrer. 

The  litigation  concerning  the  horse  in  contro- 
versy, "now  in  the  land  <jf  shadows," — so  we  are 
advised  by  the  very  interesting  and  able  brief  of 
counsel  for  defendant, — has  been  protracted  and 
varied.  To  this  plaintiff  it  has  been  both  expen- 
sive and  fruitless,  and  having  failed  to  obtain  relief 
in  equity,  as  well  as  at  law,  may  we  express  the 
hope  that  the  poor  old  horse  may  never  be  the 
subject  of  further  investigation  before  any  earthly 

tribunal. 

Affibmed. 
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State   Insurance   Company   of   Des   Moines, 
Iowa,  v.  New  Hampshire  Trust  Company. 

Filed  Febbuabt  4,  1896.    No.  6033. 

1.  Insurance:  Misbepresentations.  A  representation  in  an 
application  for  insurance  that  no  other  insurance  existed 
on  the  property,  is  not  to  be  deemed  false  in  such  a  sense 
as  to  invalidate  the  insurance  obtained  on  such  applica- 
tion, merely  because  a  former  owner  of  the  property, 
after  having  parted  with  his  title,  effects  other  insurance 
thereon  in  his  own  favor. 


2. 


3. 


;  .    Where  the  application  for  insurance,  and 

the  policy  issued  thereon  by  an  insurance  company  doing 
business  in  a  sister  state  bear  the  same  date,  it  will  not  be 
inferred  in  the  absence  of  evidence  upon  that  point,  that 
the  officers  of  the  insurance  company  at  its  home  office 
were  influenced  by  misrepresentations  contained  in  the 
application  to  approve  a  risk,  which,  had  they  known  of 
such  misrepresentation,  they  would  not  have  approved. 


:    :    Rights   of   Mortgagee.    Where,  by   the 

terms  of  the  policy  of  insurance,  the  loss,  if  any,  is  paya- 
ble to  a  mortgagee  as  his  interest  appears  at  the  time  of 
the  loss,  the  right  of  suc^  mortgagee  to  maintain  an  ac- 
tion for  such  loss  is  not  necessarily  defeated  by  such  mis- 
representation in  the  application  for  insurance,  as,  by  the 
terms  of  the  contract  between  the  insurer  and  the  insured, 
would  defeat  the  right  of  the  insured  to  maintain  an  ac- 
tion on  his  own  behalf. 


Error  from  the  district  court  of  Seward  county. 
Tried  below  before  Bates,  J. 

See  opinion  for  statement  of  the  case. 

Charles  Ofutty  for  plaintiff  in  error: 

The  policy  was  forfeited  by  taking  subsequent 
insurance  on  the  same  premises.  (2  M.ay,  Insur- 
ance [2d  ed.],  sec.  364;  Phcenix  Ins.  Co.  v.  Copeland^ 
8  So.  Rep.  [Ala.],  48;  German  Ins.  Co.  v.  Heiduk^  30 
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Neb.,  288;  Reed  v.  Equitable  Fire  &  Marine  Ins.  Co.y 
24  Atl.  Rep,  [R  I.],  833;  Zimmerman  v.  Home  Ins, 
Co.y  42  N.  W.  Rep.  [la.],  462.) 

The  policy  was  forfeited  by  an  undisclosed  mort- 
gage existing  at  the  time  of  the  application. 
(1  Wood,  Fire  Insurance,  sec.  168 ;  Byers  v.  Farmers 
Ins.  Co.y  35  O.  St,  606;  Hutchins  v.  Cleveland  Mutual 
Ins.  Co.,  11  O.  St.,  477;  Hayward  v.  New  England 
Mutual  Fire  Ins.  Co.,  10  Cush.  [Mass.],  444;  Brown 
V.  People^ s  Mutual  Ins.  Co.,  11  Cush.  [Mass.],  280; 
Jacobs  V.  Eagle  Mutual  Fire  Ins.  Co.y  7  Allen  [Mass.], 
132;  Falis  v,  Conway  Mutual  Fire  Ins.  Co.,  7  Allen 
[Ma  :s.],  46;  Indiana  Ins.  Co.  v.  Brehmy  88  Ind.,  578; 
Ryan  v.  Springfield  Fire  &  Marine  Ins.  Co.y  46  Wis., 
671;  Smith  v.  Columbia  Ins.  Co.,  17  Pa.  St.,  253; 
O^Brien  v.  Home  Ins.  Co.y  79  Wis.,  399;  Addison  v. 
Kentucky  &  Louisville  Ins.  Co.,  7  B.  Mon.  [Ky.],  470; 
Westchester  Fire  Ins.  Co.  v.  Weaver,  70  Md.,  536 ;  Pat- 
ten V.  Merchants  &  Farmers  Mutual  Fire  Ins.  Co.y  38 
N.  H.,  338.) 

The  policy  was  forfeited  by  the  fact  that  the  in- 
sured. Brown,  held  only  the  naked  legal  title,  while 
the  real  and  beneficial  owner  was  Haselwood. 
(Farmers  &  Drovers  Ins.  Co.  v.  Curry,  13  Bush  [Ky.],  * 
312;  Miller  v.  Amazon,  Ins.  Co.,  46  Mich,  463;  Fitch- 
burg  Savings  Bank  v.  Amazon  Ins.  Co.y  125  Mass.,  431 ; 
Oarver  v.  Hawkeye  Ins.  Co.y  69  la.,  202;  Davis  v. 
Iowa  State  Ins.  Co.,  67  la.,  494;  Westchester  Fire 
Ins.  Co.  V.  Weaver,  17  Atl.  Rep.  [Md.],  401 ;  Dowd  v. 
American  Fire  Ins.  Co.  of  PhUadelphia,  41  Hun  [N. 
Y.],  139;  McLeod  v.  Citizens  Ins.  Co.,  3  Rus.  &  C. 
[N.  S.],  156;  Ross  v.  Citizens  In^.  Co.,  19  N.  B.,  126; 
Scottish  Union  d  Nat.  Ins.  Co.  v.  Petty y  21  Fla.,  399; 
Brown  v.  Commercial  Fire  Ins.  Co.,  86  Ala.,  189; 
Wineland  v.  Security  Ins.  Co.,  53  Md.,  276;  Waller  v. 
Northern  Assurance  Co.y  10  Fed.  Rep.,  232;  McFet- 
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ridge  v.  Phomix  Ins.  Co.y  54  N.  W.  Rep.  [Wis.],  326; 
Mt  Leonard  Milling  Co,  v.  Liverpool  dc  London  &  Globe 
Ins.  Co.j  25  Mo.  App.,  259;  CoUins  v.  St  Paul  Fire  d 
Marine  Ins.  Go.^  44  Minn.,  440;  Crescent  Ins.  Co.  v. 
Gamp  J  71  Tex.,  503;  Clay  Fire  &  Marine  Ins.  Co.  v. 
Huron  Salt  &  Lumber  Mfg.  Go.y  31  Mich.,  346 ;  Agri- 
cultural Ins.  Co.  V.  MontaguCy  38  Mich.,  548.) 

The  policy  was  forfeited  by  using  the  insured 
building  as  a  military  armory,  drill  room,  and  stor- 
age depot.  {Kuntz  v.  Niagara  District  Fire  Ins.  Co., 
16  U.  C.  C.  P.,  573;  Indiana  Ins.  Co.  v.  Brehmy  88  Ind., 
578;  Hobby  v.  Dana,  17  Barb.  [N.  Y.],  Ill;  Hervey 
V.  Mutual  Fire  Ins.  Co.y  11  U.  C.  C.  P.,  394;  Mooney 
V.  Imperial  Ins.  Go.y  3  Mont  Sup.  Ct.,  339;  Kyte 
V.  Commercial  Union  Assurance  Co.,  21  N.  E.  Rep. 
[Mass.],  361.) 

C.  E.  Hollandy  contra. 

References  to  question  of  subsequent  insur- 
ance: Niagara  Fire  Ins.  Co.  v.  ScammoUy  28  N.  E. 
Rep.  [111.],  919;  2  May,  Insurance,  sec.  372;  2  Wood 
Insurance,  sec.  377;  JEtna  Fire  Ins.  Co.  v.  Tyler,  16 
Wend.  [N.  Y.],  385;  Mutual  Safety  Ins.  €o.  v.  Hone,  2 
*N.  Y.,  235;  Burton  v.  Gore  District  Mutual  Ins.  Co., 
14  U.  O.  Q.  B.,  342. 

References  to  question  relating  to  undisclosed 
mortgages:  Wilson  v.  Minnesota  Farmers  Mutual 
Fire  Associationy  36  Minn.,  112;  Bartlett  v.  Firemen^s 
Fund  Ins.  Co.,  77  la.,  155;  Breckinridge  v.  American 
Central  Ins.  Co.,  87  Mo.,  62;  Phenix  Ins.  Co.  v.  La 
Pointey  118  111.,  384;  Harriman  v.  Queen  Ins.  Co.,  49 
Wis.,  71;  Fame  Ins.  Co.  v.  Manny  4  Bradw.  [111.], 
485;  Wlieeler  v.  Traders  Ins.  Co.,  62  N.  H.,  326; 
Ayres  v.  Home  Ins.  Co.y  21  la.,  185;  German  Ins.  Co. 
V.  Miller,  39  111.  App.,  633;  Leach  v.  Republic  Fire 
Ins.  Co.y  58  N.  H.,  245;  McNamara  v.  Dakota  Fire  d 
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Marine  Ins.  Co.,  47  N.  W,  Rep.  [S.  Dak.],  288;  Peo- 
ple's Mutual  Fire  Ins.  Co.  v.  Baurer^oXy  5  O.  C.  C,  444; 
Wieh  V.  Equitahle  Fire  &  Marine  Ins.  Co.,  2  Colo. 
App.,  484;  Sea'ton  v.  Montgomery  County  Mutual  Ins. 
€o.y  9  Barb.  [N,  Y.],  191. 

References  to  the  question  relating  to  the  use  of 
the  insured  building  as  a  military  armory,  drill 
room,  and  storage  depot:  Thayer  v.  Providence- 
Washington  Ins.  Co.,  70  Me.,  531;  Stennett  v.  Penn- 
sylvania Fire  Ins.  Co.,  68  la.,  674;  Northrup  v.  Mis- 
sissipjn  Valley  Ins.  Co.,  47  Mo.,  435;  Anthony  v.  Oer- 
man-American  Ins.  Co.,  48  Mo.  App.,  65;  Hahn  v. 
{juardian  Assurance  Co.,  32  Pac.  Rep.  [Ore.],  683; 
Williams  v.  People's  Fire  Ins.  Co.,  57  N.  Y.,  274; 
Oamwell  v.  Merchants  &  Farmers  Mutual  Fire  Ins. 
•Co.,  12  Cush,  [Mass.],  167;  Lattomus  v.  Farmers 
Mutual  Fire  Ins.  Co.,  3  Hous.  [Del.],  404. 

There  cannot  be  fraudulent  concealment  where 
an  applicant  for  insurance  is  not  questioned  as  to 
the  contents  of  the  application.  {Campbell  v.  Amer- 
ican Fire  Ins.  Co.,  40  N.  W.  Rep.  [Wis.],  661;  Dohn 
V.  Fanners  Joint-Stock  Ins.  Co.,  5  Lans.  [N.  Y.],  275.) 

Though  the  facts  were  sufficient  to  constitute  a 
forfeiture,  if  the  agent  knew  the  facts  when  he 
issued  the  policy,  the  company  is  estopped  from 
setting  up  the  same  as  a  defense.  {Commercial 
Ins.  Co.  V.  IveSy  56  111.,  402;  Home  Mutual  Fire  Ins. 
<-o.  i\  Garfield,  60  111.,  124;  Qerhauser  r.  North  Brit- 
ish dc  Mercantile  Ins.  Co.j  7  Nev.,  174;  Planters 
Mutu<il  Ins.  Co.  V.  Defordj  38  Md.,  382;  Field  v.  Ins. 
€o.  of  North  America,  6  Biss.  [U.  S.],  121 ;  Russell  v. 
State  Ins.  Co.,  55  Mo.,  585;  Michigan  State  Ins.  Co.  v. 
Lewis,  30  Mich.,  41;  Richards  v.  Washington  Fire  & 
Marine  Ins.  Co.,  60  Mich.,  420;  Andes  Ins.  Co.  v. 
Shipman,  77  111.,  189;  Ijycoming  Ins.  Co.  v.  Jackson, 

83  111.,  302;  Liverpool,  London  d  Globe  Ins.  Co.  v. 
9 
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McChiirey  52  Miss.,  227;  Carr  v.  Hibernia  Ins.  Co.y  2 
Mo.  App.,  466;  Aurora  Fire  d  Marine  Ins.  Go.  v^ 
Kranichy  36  Mich.,  289;  Mera  v.  Franklin  Ins.  Co.y  68 
Mo.,  127;  Weeks  v.  Lycoming  Fire  Ins.  Co.y  7  Ins.  L.  J. 
[Vt.],  552;  Siltz  v.  Hawkeye  Ins.  Co.,  16  Ins.  L.  J» 
[la.],  106;  Oraham  v.  Ontario  Mutual  Ins.  Co.,  14 
Ont.,  358;  Gould  v.  Dwelling-House  Ins.  Go.,  134  Pa.^ 
570;  Planters  d  Merchants  Ins.  Go.  v.  Thurston y  95 
Ala.,  255;  Pelzer  Mfg  Go.  v.  Sun  Fire  Officej  15  S.  E. 
Rep.  [S.  Car.],  562;  Jemison  v.  State  Ins.  Go.,  52 
N.  W.  Rep.  [la.],  185;  Mowry  v.  Agricultural  Ins.  Go.y 
18  N.  Y.  Sup.,  834;  Soli  v.  Farmers  Mutual  Ins.  Go.y 
52  N.  W.  Rep.  [Minn.],  979.) 

Ryan,  C. 

There  was  a  verdict,  with  a  judgment  thereon,, 
for  the  defendant  in  error  in  this  case,  in  the  dis- 
trict court  of  Seward  county.  This  judgment,  on 
March  24, 1892,  was  rendered  for  the  sum  of  f  2,124 
and  costs.  The  policy  upon  which  plaintiff  in 
error  was  found  liable  was  issued  to  J.  D.  Brown 
on  March  15, 1890.  The  property  insured — a  brick 
building — was  totally  destroyed  by  fire  on  January 
16,  1891.  The  defenses  specially  pleaded  were 
that  in  the  application  for  the  above  insurance  it 
had  been  falsely  represented  that  Brown  was  the 
sole,  undisputed  owner  of  the  property  to  be  in- 
sured; that,  likewise,  it  was  falsely  represented 
that  there  was  no  other  insurance  on  the  property; 
that  in  said  application  it  was  falsely  represented 
that  the  building  to  be  insured  was  used  solely  as  a 
livery  barn,  whereas,  in  fact,  the  upper  story 
thereof  was  used  for  an  armory ;  and  that  by  the 
said  application  there  had  not  been  disclosed  the 
existence  of  a  mortgage  upon  the  premises  therein 
described.     These  averments  of  the  answer  were 
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supplemented  by  others  to  the  effect  that  the 
plaintiff  in  error  had  been  deceived  by  the  above 
described  false  representations  and  omission,  and 
so  had  been  induced  to  insure  the  property  de- 
scribed. 

In  respect  to  the  alleged  false  representations 
as  to  the  ownership  of  the  insured  property,  the 
bill  of  exceptions  shows  that  there  was  introduced 
in  evidence  the  record  of  a  warranty  deed  from 
James  A.  Haselwood  and  his  wife  to  the  aforesaid 
Brown,  whereby  was  conveyed  the  real  property 
on  which  was  the  insured  building.  The  plaintiff 
in  error  offered  the  above  named  James  A.  Hasel- 
wood as  a  witness,  and  from  him  elicited  the  oral 
statements  that  the  above  deed  was  a  trust  deed ; 
that  the  witness  still  owned  in  fee-simple  the  prop- 
erty therein  described;  and  that  he  had  held  pos- 
session of,  and  had  collected  the  rents  arising  from,, 
the  said  property  ever  since  the  making  of  the 
aforesaid  conveyance.  It  would  be  extremely 
dangerous  for  this  court  to  assume,  upon  evidence 
of  this  nature,  that  the  jury  wrongfully  found  that 
the  deed  attacked  was  operative  according  to  its 
terms.  The  policy  sued  upon  provided  that  the 
loss,  if  any  occurred  during  the  term  covered  by  it, 
should  be  payable  to  the  New  Hampshire  Trust 
Company,  mortgagee,  as  its  interest  might  appear 
at  the  time  of  such  loss.  When  the  policy  sued 
upon  was  applied  for  and  issued,  there  was  in  exist- 
ence no  policy  of  insurance  upon  the  same  prop- 
erty, but,  something  like  nine  months  afterward, 
James  A.  Haselwood  procured  to  be  issued  by  the 
Farmers  &  Merchants  Insurance  Company  of  Lin- 
coln another  policy  in  his  own  favor.  This  last 
policy  was  of  the  date  of  June  11, 1891.  The  war- 
ranty deed  above  referred  to  had  been  executed  by 
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James  A.  Haselwood  and  his  wife  on  February  25, 
1889,  and  had  been  filed  for  record  two  days  there- 
after; so  that,  if  this  deed  was  effective  to  pass 
title,  as  the  jury  must  have  assumed  that  it  was, 
Mr.  Haselwood,  at  the  time  he  procured  the  insur- 
ance in  his  own  favor,  had  no  interest  whatever  in 
the  property  insured.  It  was  not  shown  that 
Brown  was  at  all  cognizant  of  Haselwood's  at- 
tempt to  effect  insurance  in  his  own  behalf,  much 
less  does  the  evidence  disclose  any  approval  of  this 
attempt;  hence  Brown's  rights  were  not  impaired 
by  it. 

By  the  failure  in  the  application  to  state  that  the 
building  was  used  for  an  armory  there  was  no  such 
prejudice  as  was  pleaded  in  respect  thereto;  for  it 
was  proved  beyond  question  that  in  the  armory 
there  were  kept  no  explosives  or  inflammable  sub- 
iStances,  and  the  keeping  of  these  in  said  armory 
was  what  in  the  answer  was  alleged  to  have 
increased  the  risk.  The  testimony  of  insurance 
agents,  that  armories  are  usually  classified  as 
extra  hazardous  risks,  was  simply  as  to  their  judg- 
ment of  what  the  action  of  insurance  companies, 
ordinarily,  would  be  in  case  such  a  risk  was  offered. 
In  this  case  the  written  application,  in  which  the 
building  to  be  insured  was  described  as  a  livery 
barn,  was  introduced  in  evidence.  If  this  applica- 
tion could  have  subserved  any  purpose  in  procur- 
ing the  issuance  of  a  policy,  it  must  have  been,  if 
this  quasi-expert  testimony  was  material,  by  influ- 
encing the  oflScers  of  the  company,  at  Des  Moines, 
to  accept  the  proffered  risk.  There  was  no  at- 
tempt to  show  that  the  policy  was  issued  by  reason 
of  the  presentation  of  this  application  at  the  home 
office;  hence  there  was  no  competent  proof  that 
the  alleged  misdescription  therein  was  misleading 
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in  view  of  tlie  testimony  of  tlie  aforesaid  insurance 
agents.  The  averment  of  the  answer  that^  with- 
out consent  of  the  plaintiff  in  error,  the  upper  story 
of  the  insured  building  was  in  January,  1891,  and 
up  to  the  time  of  the  fire,  changed  so  as  to  become 
an  armory,  had  no  support  in  the  evidence.  It 
was  shown,  beyond  question,  that  this  use  as  an 
armory  existed  from  the  erection  of  the  building 
in  1887;  hence  the  sole  question  presented  on  this 
branch  of  the  case  by  pleadings  and  evidence  has 
already  been  disposed  of  by  the  above  discussion. 
The  mortgagee,  to  whom  was  payable  the  loss 
by  the  terms  of  the  policy,  was  the  original  plaint- 
iff in  this  case.  The  amount  secured  to  be  paid  to 
this  mortgagee  was  |2,000,  with  interest  thereon. 
This  mortgage  was  dated  March  13,  1888,  and  it 
was  filed  for  record  the  day  following.  The  mort- 
gage, which  was  not  disclosed  in  the  application 
for  insurance,  was  made  to  J.  H.  Culver  on  March 
13,  1888,  to  secure  the  payment  of  |755.  This 
mortgage  was  filed  for  record  on  March  23,  1888. 
The  application,  from  which  was  omitted  all  men- 
tion of  this  last  named  mortgage,  was  dated  March 
15,  1890,  and  the  policy  thereon  claimed  to  have 
issued  was  of  the  same  date.  The  only  mention  of 
the  defendant  in  error  to  be  found  in  all  these 
insurance  transactions  occurs  in  the  policy  sued 
upon,  and  is  in  the  following  words :  "  Loss,  if  any, 
is  payable  to  the  New  Hampshire  Trust  Company, 
mortgagee,  as  their  interest  may  appear  at  the 
time  of  loss."  In  this  policy  it  was  provided  with 
respect  to  mortgaged  premises  that,  "if  the  same 
or  any  part  thereof  is  incumbered  by  mortgage, 
lien,  contract  of  sale,  or  otherwise,  ♦  ♦  ♦  or 
any  existing  incumbrance  at  the  time  of  making 
application  is  not  set  forth  in  the  application, 
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*  *  *  then,  and  in  every  such  case,  this  policy 
shall  be  void."  In  PAenw?  Ins.  Co.  of  Brooklyn  v. 
Omaha  Loan  d  Trust  Co.^  41  Neb.,  834,  it  was  held 
that  by  issuing  a  policy  of  insurance  an  insurer 
was  bound  to  make  good  such  loss  and  damage  as 
should  be  caused  to  the  insured  property  by  fire, 
but  that  the  conditions  upon  which  the  payment 
should  be  made,  as  between  the  insurer  and  the 
insured,  did  not  necessarily  qualify  the  right  of 
mortgagee  to  collect  payment  under  a  mortgage 
slip,  which  provided  that  the  payment  of  loss 
should  be  made  to  such  mortgagee  as  his  interest 
appeared  at  the  time  of  such  loss.  Under  such  a 
provision  the  contract  of  insurance,  in  so  far  as  it 
related  to  the  right  of  a  mortgagee  to  recover,  was 
held  to  be  a  separate  and  independent  contract 
from  the  one  which  governed  the  right  of  the  in- 
sured in  that  respect,  and  the  cases  cited  fully 
sustain  this  distinction.  It  therefore  results  from 
the  doctrine  of  the  case  last  cited  that  the  right  of 
the  defendant  in  error  to  recover  the  amount  of 
loss  as  its  interest  as  mortgagee  was,  at  the  time  of 
the  fire,  not  defeated  by  the  fact  that,  as  between 
the  insurer  and  the  insured,  there  had  been  an 
omission  in  the  application  to  describe  or  refer  to 
the  mortgage  to  Culver,  or  by  the  fact  that  there 
was  a  like  omission  of  mention  of  the  use  of  the 
building  for  an  armory.  In  this  connection  it  is 
deemed  appropriate  to  observe  that  the  evidence 
justified  the  amount  of  the  verdict  returned  by  the 
jury,  for  there  was  due  as  interest  the  amount  of 
the  verdict  in  excess  of  f  2,000.  There  is  presented 
by  the  record  no  other  questions  which  we  can 
examine,  for,  if  upon  the  instruction  there  were 
such  questions,  they  could  not  be  considered,  on 
account  of  the  manner  in  which  the  instructions 
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are  grouped  in  the  petition  in  error.     The  judg- 
ment of  the  district  court  is 

Affirmed. 

Pbb  Curiam.* 

Upon  consideration  of  a  motion  for  a  rehearing 
there  was  found  in  the  brief  submitted  by  the 
plaintiff  in  err.or  such  weight  of  argument  that, 
without  receding  from  the  views  expressed  in  the 
opinion  as  to  the  analogy  afforded  by  the  case  of 
Phenix  Ins.  Co.  of  Brooklyn  v.  Omalia  Loan  d  Trust 
Co.j  41  Neb.,  834,  it  is  by  the  court  deemed  advis- 
able to  say  that  this  question  will  be  determined 
as  an  original  one  whenever  its  consideration  be- 
comes necessary.  The  motion  for  rehearing  is 
overruled,  however,  because  from  what  has  been 
noted  in  the  opinion  it  is  evident  that  the  applica- 
tion for  insurance  in  no  degree  influenced  the  issue 
of  the  policy,  and  hence  the  representation  as  to 
the  non-existence  of  a  mortgage  on  the  insured 
property  was  immaterial. 

Rehearing  denied. 


A.  B.  Sanders  v.  William  Wedeking  bt  al. 

Filed  Februaby  4, 1896.    No.  6105. 

JITegotiable  Instrumentfl:  Indobsee:  Notice  of  Usury:  Re- 
view. The  apecial  verdictB  in  this  case  are  found  upon 
examination  to  be  sustained  by  sufficient  evidence.  The 
judgment  t.i>on  a  general  verdict,  in  accord  with  the  spe- 
cial findings,  is  affirmed. 

Error  from  the  district  court  ot   Fillmore 
county.    Tried  below  before  Hastings,  J. 

« April  21,  1896. 
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«7.  D.  PopCy  for  plaintiff  in  error. 

Billings  &  Billings  and  0.  M,  Qunckenbushy  contrm^ 

Kyan,  C. 

This  action  was  brought  by  plaintiff  in  error  a» 
indorsee  upon  a  promissory  note  fo.r  f 200  made  by 
the  defendants  in  error  to  the  People's  Bank  of 
Tobias.  The  defense  of  usury  was  sustained  by 
the  findings  and  verdict  of  the  jury,  and  the  sole 
question  presented  for  our  determination  is, 
w^hether  or  not  these  findings  and  this  judgment 
adverse  to  the  plaintiff  in  error  were  sustained  by 
sufficient  evidence.  When  the  note  was  given, 
Worden  A.  Sanders,  a  son  of  the  plaintiff  in  error, 
was  assistant  cashier  of  the  bank  above  named, 
though  it  appears  that  his  duties  as  such  assistant 
cashier  admitted  of  his  devoting  attention  to  his 
trade  of  a  jeweler  in  a  building  different  from  that 
in  which  the  banking  business  was  conducted.  He 
was,  however,  in  the  bank  when  the  cashier,  Stan- 
ley Larsen,  made  the  loan  tp  the  defendants  in 
error,  which  is  conceded,  in  its  inception,  to  have 
been  usurious.  It  was  the  custom  of  this  bank  ta 
loan  at  usurious  rates,  and  the  assistant  cashier 
was  aware  of  this,  for,  upon  being  asked  at 
what  rate  this  bank  made  loans,  he  told  one  of  the 
defendants  in  error  that  it  was  two  per  cent  a 
month  on  short  time,  but  that  if  a  man  took  lots  of 
money  for  six  months,  it  would  be  cheaper.  When 
the  cashier  of  the  bank  was  arranging  for  this  par- 
ticular loan,  the  assistant  cashier  was  near  by  in 
the  same  room,  and,  as  one  of  the  defendants  testi- 
fied, he  was  within  hearing  distance  of  the  conver- 
sation, carried  on,  as  it  was,  in  an  ordinary  tone  of 
voice  by  each  party.     Immediately  after  this  note 
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was  taken,  it  was  transferred  by  the  following  in- 
dorsement: "Pay  to  A.  B.  Sanders,  without  re- 
course on  me.  Stanley  Larsen,  Cas."  The  pay- 
ment for  the  transfer  of  this  note,  it  was  testified 
without  contradiction,  was  made  by  Worden  A. 
Sanders.  Whether  this  payment  was  with  his 
own  means,  whereby  he  became  the  owner  of  this 
note  and  afterwards  transferred  it  to  his  father,  or 
whether  he  bought  with  means  of  his  father  in  his 
hands,  were  propositions  contested  and  submitted 
to  the  jury,  which  by  special  verdict  found  the 
latter  established  by  the  proofs.  The  fact  that 
the  indorsement  was  made  by  the  cashier  directly 
to  A.  B.  Sanders  would  seem  entitled  to  some 
weight,  as  indicating  that  in  this  purchasing 
Worden  A.  Sanders  was  acting  as  the  agent  of  his 
father.  He,  however,  denied  that  this  was  the 
case,  and  testified  that  his  father  had  loaned  him 
|600  to  be  reloaned  by  Worden  as  his  own,  and 
that  having  bought  this  note  with  a  part  of  this 
money,  he  caused  it  to  be  indorsed  to  his  father, 
direct,  in  part  payment  of  said  |600  which  he  was 
owing. 

D.  H.  Conant,  who  was  county  judge  when  the 
case  was  tried  in  the  county  court,  testified  in  the 
district  court  that,  on  the  trial  before  him,  plaint- 
iff in  error  had  testified  that  his  son  had  purchased 
the  note  for  the  plaintiff  in  error.  In  this  Mr. 
Conant  was  corroborated  by  one  of  the  defendants 
in  error.  On  these  two  propositions  of  facts — 
First,  that  Worden  A.  Sanders,  at  the  time  of  the 
purchase  of  the  note,  had  knowledge  of  such  facts 
that  the  defense  of  usury  against  him  could  prop- 
erly be  shown;  and,  second,  that  this  bound  his 
father,  for  whom  he  was  acting  as  agent — ^there 
was  sufficient  evidence  to  sustain  the  verdict  of 
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the  jury.    There  is  presented  by  the  record  no 

other  question,  and  the  judgment  of  the  district 

court  is 

Affibmed. 


Columbus  C.  Wells  v.  State  of  Nebraska* 

Fii^ED  Febbuabt  4,  1896.    No.  8136. 

1.  Instructions:  Assaui.t.    To  render  the  failure  to  give  an 

instruction  prejudicially  erroneous,  it  is  not  sufficient  that 
correct  abstract  propositions  of  law  are  therein  embodied, 
but  in  addition  it  is  requisite  that  such  propositions  be 
applicable  to  facts,  at  least  in  some  degree,  inferable  from 
the  evidence. 

2.  Conviction  for  Assault.     Evidence  examined  and  found 

sufficient  to  sustain  the  verdict 

Error  from  the  district  court  of  Richardson 
county.    Tried  below  before  Bush,  J. 

Reavis  d  Reavis^  for  plaintiff  in  error. 

A.  S.  Churchilly  Attorney  Gemralj  and  Oeorge  A. 
Dajfy  Deputy  Attorney  General^  for  the  state. 

Ryan,  0. 

Plaintiff  in  error  was,  by  a  jury,  found  guilty  of 
an  assault  in  manner  and  form  as  charged  in  the 
information.  This  infornmtion  was  filed  in  the 
district  court  of  Richardson  county,  and  thereby 
the  offense  charged  was  that  Columbus  0.  Wells, 
^*  upon  one  Oscar  Larabee,  then  and  there  being, 
unlawfully,  purposely,  feloniously,  and  of  his  de- 
liberate malice,  did  make  an  assault  with  a  dan-  ^ 
gerous  weapon,  to- wit,  a  hammer,    ♦    •    •    with 


Vol.  47]       JANUAEY  TERM,  1896.  75 


Wells  T.  SUte. 


intent  ♦  ♦  ♦  and  thereby  him,  the  said  Oscar 
Larabee,  unlawfully,  purposely,  feloniously,  and 
of  his  deliberate  malice,  to  inflict  upon  said  Oscar 
Larabee  great  bodily  injury,"  etc. 

In  the  brief  submitted  on  behalf  of  the  plaintiff 
in  error  there  are  argued  but  two  questions.  Of 
these,  one  is  that  the  verdict  is  not  sustained  by 
sufficient  evidence.  There  is  no  room  for  doubt 
that  Wells  struck  Larabee,  at  least  twice,  with  a 
hammer,  at  the  time  and  place  described  in  the  in- 
formation. That  there  was  such  provocation  that 
Larabee  would  have  been  entitled  to  but  little  sym- 
pathy if  his  punishment  had  been  greater  than  it 
was,  there  can  be  no  question ;  and  yet  this  provo- 
cation was  only  by  the  use  of  insulting  language, 
uttered  at  such  a  distance  that  it  was  necessary  for 
the  accused  to  take  several  steps  that  he  might  be 
able  to  show  his  resentment  When  these  steps 
had  been  taken  it  cannot  be  determined  with  cer- 
tainty from  the  bill  of  exceptions  which  party  first 
laid  hands  upon  the  other.  There  was  sufficient 
evidence,  however,  to  justify  the  jury  in  returning 
the  verdict  which  it  did  return,  and  we  cannot, 
therefore,  set  it  aside  as  being  without  sufficient 
support. 

In  the  brief  the  other  ground  of  criticism 
is  thus  stated:  "The  court  told  the  jury,  in 
general  terms,  that  they  might  convict  the  defend- 
ant of  a  simple  assault,  but  failed  to  explain  to  the 
jury  the  legal  meaning  of  the  word  *  assault '  when 
used  in  that  connection."  One  of  the  definitions 
of  this  word  suggested  by  plaintiff  in  error  is  that 
given  in  Rapalje  &  Lawrence's  Law  Dictionary, 
to- wit:  "In  criminal  law,  assault  is  (1)  an  attempt 
unlawfully  to  apply  any  actual  force,  however 
small,  to  the  person  of  another,  directly  or  indi- 
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rectly;  (2)  the  act  of  using  such  a  gesture  towards 
another  person  as  to  give  him  reasonable  grounds 
to  believe  that  the  person  using  the  gesture 
meant  to  apply  actual  force  to  his  person/^ 
Counsel  for  plaintiff  in  error,  in  the  course  of 
their  argument  to  establish  their  contention  that 
the  word  "  assault  "  should  by  the  court  have  been 
defined  without  request,  say:  "Courts  are  sup- 
posed to  know  their  duties, — a  violent  presump- 
tion in  many  cases, — and  it  is  not  incumbent  on 
the  defendant  in  a  criminal  case  to  ask  the  court 
to  tell  the  jury  what  elements  enter  into  a  given 
transaction,  as  constituents  thereof,  to  make  it  a 
crime."  With  the  confident  belief  that  we  shall 
be  able  to  show  by  a  fair  examination  of  the  rec- 
ord that  plaintiff  in  error  has  no  just  cause  to 
complain  that  his  rights  were  prejudiced  by  the 
district  court  in  the  trial  of  this  case,  we  shall  first 
consider  the  instruction  which  it  is  claimed  should 
have  been  supplemented  by  a  definition  of  the 
word  "  assault."  It  was  in  this  language:  "  The 
court  instructs  the  jury  that,  if  they  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  de- 
fendant, not  acting  in  self-defense,  made  an  as- 
sault upon  the  prosecuting  witness  with  the  ham- 
mer, as  alleged  in  the  information,  with  no  inten- 
tion of  feloniously  inflicting  great  bodily  injury 
upon  the  said  prosecuting  witness,  then  the  jury 
may  find  the  defendant  guilty  of  an  assault."  As 
has  already  been  stated,  there  was  sufficient  evi- 
dence to  sustain  the  verdict  of  "guilty  of  an  as- 
sault in  manner  and  form  as  charged  in  the  infor- 
mation." The  evidence  shows  that  plaintiff  in 
error  struck  the  prosecuting  witness,  at  least 
twice,  with  a  hammer.  There  were,  therefore,  no 
such  conditions  shown  by  the  proofs  that,  under 
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the  above  quoted  definition,  a  mere  assault  could 
have  been  inferred.  If,  under  these  conditions, 
the  court  had  instructed  the  jury,  as  it  is  contended 
on  behalf  of  the  defendant  in  error  that  it  should 
have  done,  following  most  text-writers,  there 
would  have  been  given  ai^.  instruction  to  the  effect 
that "  an  assault  is  the  unlawful  attempt,  coupled 
with  the  present  ability,  to  do  injury  to  another." 
As  this  definition  was  not  applicable  to  the  facts 
proved,  in  any  view  of  the  case,  it  was  not  errone- 
ous to  omit  to  give  this  or  an  equivalent  instruc- 
tion. An  assault  with  intent  to  commit  great 
bodily  injury  is  punishable  by  imprisonment  in 
the  penitentiary  for  not  less  than  one  nor  more 
than  five  years.  (Session  Laws,  1889,  ch.  34,  sec, 
1.)  Notwithstanding  a  verdict  of  guilty  of  the 
above  described  offense,  the  judgment  of  the  court 
was  thai  Columbus  C.  Wells  pay  a  fine  of  f  15  and 
costs  of  the  prosecution.  For  a  mere  assault  it 
was  discretionary  with  the  court  to  impose  a  fine 
to  the  extent  of  $100,  or  to  commit  the  defendant 
to  the  county  jail  for  a  period  not  exceeding  three 
months.  A  fine  of  but  $15  was  certainly  not  ex- 
cessive for  a  mere  assault,  and,  no  matter  what 
instruction  as  to  what  constituted  an  assault 
might  have  been  given,  the  jury  could  not  have 
dealt  as  leniently  with  the  prisoner  as  did  the 
court  in  treating  his  offense  as  a  mere  assault. 
Whatever  error  was  committed  was  not  such  as  to 
afford  plaintiff  in  error  any  just  cause  of  com- 
plaint    The  judgment  of  the  district  court  is 

Affirmed. 
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Samuel  M.  Babker  v.  Charles  K.  Davies. 

Filed  Febbuaby  4, 1896.    No.  6997. 

1.  Beview:  Pleading:  Motion  fob  New  Tbial,    By  failure  to 

mention,  in  a  motion  for  a  new  trial  the  ruling  upon  a 
motion  to  make  more  specific  and  certain  the  averments 
of  a  pleading,  the  party  complaining  waives  his  right  to 
have  reviewed  the  ruling  complained  of. 

2.  Sales:   Waives  of   Stbict   Perfobmance:    Instructions. 

Instructions  held  correct,  which,  while  recognizing  a  de- 
fendant's right  to  insist  upon  the  strict  performance  of 
the  terms  upon  which  a  sale  of  personal  property  was  al- 
leged to  have  been  made,  nevertheless,  consistently  with 
the  evidence  introduced,  permitted  the  jury  to  consider 
whether  or  not  such  strict  performance  had  been  waived 
by  the  party  sought  to  be  charged. 

Error  from  the  district  court  of  Merrick  county. 
Tried  below  before  Marshall,  J. 

The  facts  are  stated  by  the  commissioner. 

Albert  &  Feeder  and  Norval  Bros.  &  Lowley^  for 
plaintiff  in  error: 

A  defendant  has  the  right  to  insist  that  all  of  the 
facts  essential  to  the  existence  of  a  cause  of  action 
against  him  and  in  plaintiff's  favor  be  stated  in  the 
petition.  {Bell,  v.  Sherer,  12  Neb.,  409;  First 
Nat.  Bank  of  Dorchester  v.  Smithy  36  Neb.,  199.) 

If  the  defendant  refused  to  take  all  the  hay  and 
straw,  the  plaintiff  would  be  entitled  to  recover 
for  what  was  actually  delivered  and  proper  dam- 
ages, if  any,  sustained  for  breach  of  the  contract 
in  declining  to  take  the  rest.  (Wallingford  v.  BurVj 
15  Neb.,  204;  Holmes  v.  Bailey  16  Neb.,  300; 
Jeroulds  v.  BrowHy  15  Atl.  Rep.  [N.  H.],  123.) 

M.  Whitmoyer  and  John  Patterson^  contra. 
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Ryan,  0* 

This  action  was  brought  in  the  district  court  of 
Merrick  county  by  the  defendant  in  error  to  re- 
cover the  purchase  price  of  certain  produce  sold 
to,  and  the  reasonable  value  of  certain  services 
I)erformed  for,  the  plaintiff  in  error.  There  was  an 
answer  by  which  there  were  denied  the  purchase 
and  delivery  of  the  hay  and  straw  hereinafter  re- 
ferred to,  and  in  addition,  by  way  of  counter-claim, 
there  was  alleged  a  payment  of  $96.05,  as  well  as 
the  existence  of  damages  to  the  amount  of  f  100, 
caused  by  the  alleged  failure  by  plaintiff  in  error 
to  cut  and  properly  put  up  certain  hay.  By  reply 
these  affirmative  matters  were  denied.  There  was 
a  judgment  in  favor  of  defendant  in  error  for  the 
sum  of  1197.82. 

The  first  question  argued  involves  the  overrul- 
ing of  a  motion  to  make  more  definite  and  certain 
the  averments  of  the  petition.  As  this  ruling  was 
not  referred  to  in  the  motion  for  a  new  trial,  it 
cannot  now  be  considered. 

In  the  petition  it  was  alleged  that  the  defendant 
in  error  had  sold  and  delivered  to  plaintiff  in  error 
100  tons  of  hay  at  the  agreed  price  of  f  2  per  ton, 
and  70  tons  of  straw  at  the  same  price  per  ton. 
These  items  were  controverted  by  a  general  denial 
contained  in  the  answer.  In  respect  to  the  hay 
and  straw  there  seems  to  have  been  but  little  disa- 
greement  in  the  evidence  that  this  was  to  be  baled 
by  the  plaintiff  in  error,  and  that,  after  this  baling 
was  done,  it  was  to  be  delivered  on  board  the  cars 
at  a  designated  near-by  railroad  siding.  It  also 
seems  clear  that  such  of  the  hay  as  was  baled  was 
delivered  as  agreed.  There  was,  however,  quite  a 
large  amount  of  hay,  and  all  the  straw,  which  Mr. 
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Barker  never  had  baled,  it  would  seem,  because  he 
thought  it  was  not  fit  for  baling.  There  was 
ample  evidence  from  which  the  jury  was  justified 
in  finding  that  Mr.  Barker  used  the  unbaled  part 
of  the  hay  and  straw  in  maintaining  and  caring 
for  his  stock,  at  a  place  where  no  railroad  ship- 
ment was  necessary.  On  this  branch  of  the  case 
the  sole  point  made  is  indicated  by  the  second  in- 
struction asked  by  the  plaintiff  in  error,  which  was 
refused  by  the  court.  This  instruction  was  in  the 
following  language:  ^^  The  plaintiff  claims,  among 
other  things,  $200  for  100  tons  of  hay  which  he 
alleges  he  sold  and  delivered  to  the  defendant.  If 
you  find  that  this  100  tons  of  hay  was  a  part  of  a 
larger  amount,  and  that  said  100  tons  was  not  set 
apart  or  designated  or  separated  from  the  balance 
of  the  said  larger  amount,  and  that  only  a  part  of 
said  100  tons  was  actually  delivered  according  to 
the  agreement,  and  for  the  amount  so  delivered  he 
should  be  allowed  $2  per  ton."  This  instruction 
was  properly  refused,  for,  though  the  defendant 
in  error  did  not  load  on  the  cars  a  portion  of  the 
hay,  this  was  solely  due  to  the  fact  that  this  hay 
was  not  baled  by  the  other  party.  There  was  no 
question  of  a  quantum  meruit  made  in  the  case.  On 
the  part  of  the  defendant  in  error  the  claim  was 
that  he  had  sold  100  tons  of  hay  at  f2  per  ton. 
This  was  met  by  a  simple  denial.  The  proof  was 
that  |2  per  ton  was  the  agreed  price.  For  a  fail- 
ure to  place  on  board  the  cars  no  counter-claim 
or  rebate  was  urged.  Under  these  circumstances 
we  think  the  following  instruction,  though  com- 
plained of  by  the  plaintiff  in  error,  embodied  the 
correct  principle  applicable  to  the  evidence  as  sub- 
mitted to  the  jury: 

"  9.  The  jury  is  instructed  that  if,  from  the  evi- 
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dence  in  this  case,  they  believe  that  in  the  year 
1889  plaintiff  sold  to  the  defendant  100  tons  of  hay 
in  the  stack  for  the  agreed  price  of  f  2  per  ton,  and 
that,  by  the  terms  of  sale,  defendant  was  to 
bale  it,  and  the  plaintiff,  after  such  baling,  was  to 
haul  it  to  the  railroad  station  and  put  it  on  board 
the  cars,  and  that  thereafter  the  defendant,  on 
receiving  returns  of  the  sale  of  the  hay,  was  to  pay 
for  it;  and  if  the  jury  further  from  the  evidence 
believe  that  by  the  terms  of  sale  the  100  tons  sold 
formed  a  part  of  165  tons,  or  any  greater  number 
of  tons  in  stack,  and  that  the  particular  stacks 
which  the  defendant  was  to  get  were  not  identified 
or  separated  from  the  other  stacks,  then  the  right 
to  select  the  stacks  sold  was  in  the  defendant,  and 
if  he  afterwards  selected  the  stacks  which  he 
would  take,  by  using  a  part  thereof,  or  otherwise 
marking  the  stacks,  so  as  to  identify  them,  then 
the  property  in  the  stacks  so  selected  or  marked 
would  vest  in  the  defendant,  and  he  would  be 
liable  to  pay  the  plaintiff  therefor  at  the  rate  of  f2 
per  ton,  although  the  hay  was  not  baled  by  the  de- 
fendant or  hauled  to  the  cars  by  the  plaintiff.  In 
such  case  the  plaintiff  would  not  be  under  obliga- 
tion to  haul  it  until  it  was  baled.  The  defendant 
would  be  entitled  to  such  time  for  baling  as  would 
be  reasonably  necessary  for  that  purpose  if  no 
time  was  fixed  by  the  terms  of  sale,  and  if  a  time 
was  fixed,  then  such  time  should  govern  the  time 
within  which  the  baling  was  to  be  done.  On  the 
other  hand,  if  the  jury  from  the  evidence  believe 
that  defendant  made  a  selection  of  only  a  part  of 
the  100  tons  of  hay,  then  he  would  only  be  liable 
to  the  plaintiff  for  the  amount  selected  at  the 
agreed  price."  It  is  unnecessary  to  quote  the  in- 
struction given  in  relation  to  the  straw,  for  the 
10 
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principle  stated  therein  was  the  same  as  is  found  in 
the  above  instruction  relative  to  the  hay. 

To  entitle  himself  to  a  credit  of  f  96.05  the  plaint- 
iff in  error  introduced  in  evidence  a  check  signed 
by  himself  for  said  amount,  payable  to  the  defend- 
ant in  error,  across  which  were  stamped  by  the 
drawee  the  words:  "  First  National  Bank.  Paid 
March  29th,  1890.  Columbus,  Nebraska."  There 
was  in  connection  with  this  check  but  little  satis- 
factory testimony  given  by  Mr.  Barker,  who  ad- 
milted  that  it  was  not  charged  to  the  defendant  in 
error  in  his  account  with  him,  but  said  that  when 
he  began  to  look  over  his  papers  with  reference  to 
making  a  defense  he  found  this  particular  check 
marked  "  paid,"  and  he  believed  it  to  have  been 
given  in  payment  upon  account  with  the  defend- 
ant in  error,  but  would  not  swear  positively  that 
Such  was  the  case.  The  testimony  of  the  defendant 
in  error  and  of  Alfred  Davies  was  that  this  check 
was  made  by  Mr.  Barker  upon  his  own  motion  to 
C.  K.  Davies  in  payment  for  certain  property  pur- 
chased of  Alfred,  because  Alfred  was  then  a 
minor,  and  Mr.  Barker  did  not  wish  to  depend 
upon  his  indorsement  as  evidencing  the  receipt  of 
the  money  by  Alfred  upon  the  said  check.  With 
the  conclusion  reached  by  the  jury  upon  consid- 
eration of  this  evidence  we  cannot  interfere. 

It  is  urged  that  the  verdict  was  not  sustained  by 
sufBcient  evidence,  but  in  regard  to  this,  also,  we 
'must  disagree  with  the  plaintiff  in  error.  There 
was  ample  evidence  showing  that  both  the  hay  and 
the  straw  were  taken  and  used  by  the  plaintiff  in 
error,  and  that  the  condition  of  paj-ments  was  cor- 
rectly shown  by  the  proofs  offered  by  the  defend- 
ant in  error.  The  judgment  of  the  district  court 
is  therefore 

Affirmed. 
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Joseph  P.  Manning  v.  William  J.  Connell  et  al. 

Filed  Febbitabt  4, 1896.    No.  6069. 

Texnporary  Injunction:  Final  Order:  Review.  The  orders 
sought  to  be  reviewed  upon  petition  in  error,  being  only 
for  the  dissolution  of  a  temporary  restraining  order,  and 
in  denial  of  a  temporary  injunction,  It  is  held  that 
neither  of  these  Is  ^  final  order,  and  this  proceeding  is 
therefore  dismissed.  Following  Bartram  v.  Sherman,  46 
Neb.,  713. 

Error  from  the  district  court  of  Douglas 
county.     Tried  below  before  Ogdbn,  J. 

David  Van  Etten^  for  plaintiff  in  error. 

Connell  d  IveSj  contra. 

Eyan,  0. 

In  the  district  court  of  Douglas  county  plaintiff 
obtained  the  following  temporary  restraining  or- 
der: "  Upon  reading  the  petition  of  plaintiff  in  the 
foregoing  action,  duly  verified,  and  for  good  cause 
shown,  it  is  ordered  that  the  application  of  the 
plaintiff,  Joseph  P.  Manning,  for  an  order  of  in- 
junction as  prayed  in  said  action  be,  and  the  same 
is  hereby,  set  for  hearing  on  Saturday,  the  21st  day 
of  January,  1893,  at  10  o'clock  in  the  forenoon  of 
that  day,  or  as  soon  thereafter  as  the  same  can  be 
heard,  at  court  room  No.  1  at  the  court  house  in  the 
said  county  of  Douglas,  and  that  notice  of  the 
hearing  of  this  order  be  given  to  defendant  by 
Thursday,  Janu&ry  19, 1893;  and  it  is  hereby  fur- 
ther ordered  by  the  court  that  a  restraining  order 
be,  and  the  same  is  hereby,  allowed,  restraining 
and  enjoining  the  said   defendants,  and  their 
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agents,  servants,  employes,  and  representatives, 
as  prayed  in  said  petition,  to  be  and  continue  in 
full  force  and  effect  until  the  hearing  and  final 
determination  of  the  application  of  said  plaintiff 
for  said  order  of  injunction  herein,  and  until 
the  further  order  of  court  in  that  regard,  upon 
plaintiff  executing  an  undertaking  in  the  sum  of 
f  500  as  required  by  law."  On  hearing  for  the  pur- 
poses in  the  above  order  indicated,  the  temporary 
restraining  order  was  vacated  and  the  temporary 
injunction  prayed  was  refused  and  denied.  By 
petition  in  error  plaintiff  seeks  to  have  the  above 
reviewed  ;is  final  orders.  The  quotation  of  the 
entire  restraining  order,  supplemented  by  a  full 
description  of  the  orders  sought  to  be  reviewed, 
shows  that  this  case  falls  within  the  rule  an- 
nounced and  enforced  in  Bartram  v.  Sherman,  46 
Neb.,  713.  For  the  reason  that,  as  indicated,  the 
orders  sought  to  be  reviewed  are  not  final,  this  pro- 
ceeding is 

Dismissed. 


,  47     84 
i  49    135 

-^  ^^^  Omaha  &  Republican  Valley  Railway  Com- 

?^-  ***  PANY  V.  Marilla  L.  Crow,  Administratrix. 

Filed  Febbuabt  4,  1896.    No.  6054. 

1.  Carriers:  Shippebs  of  Live  Stock:  Passes:  Personal  Iir- 
juRiBS.  A  shipper  of  cattle^  who,  for  the  purpose  of  en- 
abling him  to  care  for  his  stock  in  transit,  receives  a 
drover's  pass,  is  not,  while  accompanying  his  stock,  en- 
titled to  all  the  rights  and  privileges  of  an  ordinary  pas- 
senger for  hire,  and  an  instruction  to  the  contrary  effect 
was  erroneous. 


:    :    .    One  who  ships  cattle  and  under- 
takes, upon  a  pass  given  him  for  that  purpose,  to  accom- 
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pany  and  care  for  his  stock  in  transit  does  so  under  the 
implied  conditions  that  he  will  submit  to  whatever  in- 
conveniences are  necessarily  incident  to  his  undertaking. 

3. :  :  :  Negligence.  In  an  action  for  dam- 
ages from  injuries  inflicted  by  an  engine  upon  a  shipper 
of  live  stock,  who  was  accompanying  and  caring  for 
such  stock  under  the  arrangement  above  indicated,  the 
question  of  the  existence  of  negligence,  such  as  would 
give  rise  to  a  cause  of  action,  or  of  sdch  contributory 
negligence  as  would  defeat  it,  is  one  of  fact  to  be  deter- 
mined by  the  jury. 

Error  from  the  district  court  of  Valley  county. 
Tried  below  before  Thompson,  J. 

The  opinion  contains  a  statement  of  the  case. 

John  M.  Thursiotiy  W.  R.  Kelltfj  and  E.  P.  Smithy 
for  plaintiff  in  error: 

Under  the  evidence  there  was  no  breach  of  legal 
duty  by  defendant  below  towards  plaintiff's  intes- 
tate, and  the  injury  from  which  he  died  was  caused 
by  his  own  negligence  proximately  contributing 
thereto.  It  was  error  to  refuse  to  direct  a  verdict 
for  defendant.  {Omaha  Horse  R.  Co.  v.  DooUttley  7 
Neb.,  481;  City  of  Lincoln  v.  Gillilanj  18  Neb.,  114; 
Missouri  P.  R.  Co.  v.  Moseley^  57  Fed.  Rep.,  922; 
Bums  V.  Boston  &  L.  R.  Co.,  101  Mass.,  50;  Clark  v. 
Boston  &  A.  R.  Co.y  128  Mass.,  1 ;  Allyn  v.  Boston  d  A. 

m 

R.  Co. J 105  Mass.,  77;  Pennsylvania  R.  Co.  v.  Rathgeh, 
32  O.  Bt,  66;  Anderson  v.  Chicago,  B.  d  Q.  R.  Co.,  35 
Neb.,  95;  Durrell  v.  Johnson,  31  Neb.,  796;  Chicago, 
B.  d  Q.  R.  Co.  V.  Barnard,  32  Neb.,  317.) 

There  was  error  in  the  fifth  instruction  given  by 
the  court  (Wood,  Railway  Law,  p.  1075;  Shoe- 
maker  v.  Kingsbury,  12  Wall.  [U.  8.],  376;  Hazard  v. 
Chicago,  B.  d  Q.  R.  Co.,  1  Biss.  [U.  S.],  503.) 

At  the  time  of  the  death  of  deceased  the  com- 
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pany  owed  him  no  duty  as  a  passenger.  Negli- 
gence on  part  of  defendant  below  in  violation  of  its 
general  duty  to  the  public  was  not  shown,  and  the 
company  should  not  be  held  liable.  {Chicago^  B. 
<6  Q,  R.  Co.  V.  Orablin,  38  Neb.,  90;  State  v.  Qrand 
Trunk  R.  Co.,  58  Me.,  176;  Baltimore  &  P.  R.  Co.  v. 
Jones,  95  U.  S.,  439;  Atclmon  &  A^.  R,  Co.  v.  Loree,  4 
Neb.,  446;  Omaha  &  R.  F.  R.  Co.  v.  Clark,  35  Neb., 
867;  Omaha  d  R.  V.  R.  Co.  v.  Brady,  39  Neb.,  27; 
Hyde  v.  Missouri  P.  R.  Co.,  110  Mo.,  272;  Louisinlle 
d  N.  R.  Co.  V.  Melton,  2  Lea  [Tenn.],  262.) 

Eeferences  to  the  question  of  contributory  negli- 
gence: Chicago,  R.  I.  d  P.  R.  Co.  r.  Houston,  95  U.  S. 
697;  Omaha  d  R.  V.  R.  Co.  v.  Martin,  14  Neb.,  295 
Schmolze  v.  Chicago,  M.  d  8t.  P.R.  Co.,  83  Wis.,  659 
Chicago,  B.  d  Q.  R.  Co.  v.  Landauer,  36  Neb.,  657 
Baltimore  d  P.  R.  Co.  v.  Jones,  95  U.  S.,  439;  Tuttle 
V.  Detroit,  G.  H.  d  M.  R.  Co.,  122  U.  S.,  195;  Myers  v. 
Baltimore  d  O.  R.  Co.,  150  Pa.  St.,  386;  AHz  v. 
Chicago,  R.  I.  d  P.  R.  Co.,  34  la.,  153;  Pleasants  v. 
Fant,  89  U.  S.,  121;  O^Donnell  v.  Missouri  P.  R.  Co., 
7  Mo.  App.,  190. 

A  drover  in  charge  of  live  stock  travels  under 
restrictions  not  applicable  to  ordinary  passengers. 
His  contract  to  care  for  the  stock  limits  the  liabil- 
ity of  the  carrier,  and  he  assumes  the  risk  ordina- 
rily incident  to  such  employment.  <2  Am.  &  Eng. 
Ency.  Law,  743,  note  8;  Dunn  v.  Hannibal  d  St.  J. 
R.  Co.,  68  Mo.,  268;  Cragin  v.  New  York  C.  R.  Co., 
51  N.  Y.,  61;  Hutchinson,  Carriers  [2d  ed.],  sec. 
322;  Toledo,  W.  d  W.  R.  Co.  v.  Black,  88  111.,  112; 
Connelly  v.  Etdridge,  36  N.  E.  Rep.  [Mass.],  469; 
Degg  v.  Midland  R.  Co.,  2  H.  &  N.  [Eng.],  773* ; 
Althorf  V.  Wolfe,  22  N.  Y.,  355;  May  ton  v.  Texas  d  P. 
R.  Co.,  63  Tex.,  77;  Wright  v.  London  d  N.  W.  R.  Co., 
1 Q.  B.  Div.  [Eng.],  252;  Plant  v.  Gravid  Trunk  R.  Co., 
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27  Q.  B.  [U,  a],  78;  Searle  v.  Lindsay ^  11  C.  B.,  n.  8. 
[Eng.],  429;  Gibson  v.  Erie  R.Co.,  63  N,  Y.,  449;  For- 
tcell  V.  Boston  &  W.  R.  Co.j  4  Met  [Mass.],  49;  Balti- 
more &  O.  R.  Co.  r.  Baughj  149  U.  S.,  368;  Brown  v. 
Winona  d  St.  P.  R.  Co.j  27  Minn.,  162;  Randall  v. 
Baltimore  d  0.  R.  Co.y  109  U.  S.,  478;  Wilson  v. 
Winona  d  8t.  P.  R.  Co.,  37  Minn.,  326.) 

A  drover  in  ciiarge  of  live  stock  who  uses  a  pass 
issued  upon  the  condition  that  he  will  bear,  all  the 
risks  of  transportation  cannot  maintain  an  action 
for  personal  injury  received  by  the  negligence  of 
the  carrier's  servants.  (Gallin  v.  London  d  N.  W. 
R.  Co.,  10  L.  R.,  Q.  B.  [Eng],  212;  Alexander  v. 
Toronto  d  N.  R.  Co.,  35  Q.  B.  [U.  C],  453;  Wells  v. 
New  York  C.  R.  Co.,  ,24  N.  Y.,  181;  Perkim  v.  New 
York  C.  R.  Co.,  24  N.Y.,  196;  Bissell  v.  New  York  C. 
R.  Co.,  25  N.  Y.,  442;  Poucher  v.  New  York  C.  R.  Co., 
49  N.  Y.,  263;  Annas  v.  Milwaukee  d  N.  R.  Co.,  67 
Wis.,  46.) 

The  contract  by  which  a  party  assumes  the 
risk  of  injuries  from  the  negligence  of  ser- 
vants to  another,  indorsed  on  a  free  pass, 
issued  without  other  consideration  than  that 
expressed  in  the  written  instrument,  is  not 
against  public  policy,  and  is  binding  on  the 
person  accepting  and,  agreeing  to  the  same, 
in  the  absence  of  willful  or  gross  negligence  on 
part  of  the  carrier  or  its  employes.  {Wescott  v. 
Fargo,  61  N.  Y.,  542;  Dorr  v.  New  Jersey  Steam 
Navigation  Co.,  11  N.  Y.,  485;  Arnold  v.  Illinois  C. 
R.  Co.,  83  111.,  273;  Toledo,  W.  d  W.  R.  Co.  v.  Beggs, 
85  111.,  80;  Western  d  A.  R.  Co.  v.  Bishop,  50  Ga.,  465; 
McCawley  v.  Fumess  R.  Co.,  8  L.  R.,  Q.  B.  [Eng.],  57; 
Hall  V.  North  Eastern  R.  Co.,  10  L.  R.,  Q.  B.  [Eng.], 
437;  Duf  v.  Great  Northern  R.  Co.,  4  L.  R.  [Ir.],  178; 
Alexander  v.  Wilmington  d  R.  R.  Co.,  3  Strob.  Law 
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[S.  Car.],  594;  8mith  v.  New  York  C.  R.  Co.,  24  N.  Y.^ 
222;  Magnin  v.  Dinsmore,  56  N.  Y.,  168;  Kinmy  v. 
Cmtral  K  Co.,  32  N.  J.  Law,  407;  Griswold  t\  New 
York  d  :^.  E.  R.  Co.,  53  Conn.,  371;  Baltimore  &  O. 
R.  Co.  V.  SkeeU,  3  W.  Va.,  556.) 

Reese  d  Oilkesoriy  contra : 

Deceased  was  a  passenger  and  entitled  to  all  the 
rights  and  protection  of  a  passenger  for  hire  at  the 
time  he  was  killed,  and  the  release  upon  the  back 
of  the  ticket  was  void  and  of  no  effect.  {New  York 
C.  R.  Co.  V.  Lockwood,  17  Wall.  [U.  S.],  357; 
Steamboat  New  World  v.  King,  16  How.  [U.  S.],  469; 
Philadelphia  d  R.  R.  Co.  t*.  Derby,  14  How.  [U.  S.]^ 
485;  Missouri  P.  R.  Co.  v.  Ivey,^  9  S.  W.  Rep.  [Tex.]^ 
346;  Receivers  International  d  O.  N.  R.  Co.  v.  Arm- 
strong,  23  S.  W.  Eep.  [Tex.],  236;  Pennsylvania  R. 
Co.  V.  Henderson,  51  Pa,  St.,  315;  Little  Rock  d  F.  S. 
R.  Co,  V.  Miles,  40  Ark.,  298;  Carroll  v.  Missouri  P. 
R.  Co.,  88  Mo.,  239 ;  Ohio  d  M.  R.  Co.  v.  Selby,  47  Ind., 
471;  Flinn  v.  Philadelphia,  W.  d  B.  R.  Co.,  1  Hous» 
[Del.],  471;  Indiunupolis,  B.  d  W.  R.  Co.  v.  Beaver^ 
41  Ind.,  493;  Wilton  v.  Middlesex  R.  Co.,  125  Mass.^ 
130;  Siegrist  v.  Amot,  10  Mo.  App.,  197;  Jacobs  v. 
St.  Paul  d  C.  R.  Co.,  20  Minn.,  125;  Washlum  v. 
Nashville  d  C.  R.  Co.,  3  Head  [Tenn.],  638;  Delaware 
L.  d  W.  R.  Co.  V.  Ashley,  67  Fed.  Rep.,  209;  Rose  v. 
Des  Moines  V.  R.  Co.,  39  la.,  246 ;  McLean  v.  Burlanky 
li  Minn.,  288;  Clevelafid,  P.  d  A.  R.  Co.  v.  Curran,  19 
O.  St,  1;  Missouri  P.  R.  Co.  v.  Vandeventer,  26  Neb.> 
222;  St.  Joseph  d  G.  I.  R.  Co.  v.  Palmer,  38  Neb., 
463.) 

A  person,  standing  in  the  proper  place,  under 
the  circumstances,  upon  the  premises  of  a  railroad 
company,  awaiting  an  opportunity  to  board  his 
train,  is  still  i  passenger,  and  the  railroad  com- 
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pany  is  bound  to  nse  the  same  care  and  caution  as 
to  his  safety,  and  is  under  the  same  obligation  to 
him  as  if  he  were  in  the  car  in  which  he  is  to  be 
transported.  (Warren  t?.  Fitchburg  R.  Co*y  8  Allen 
[Mass.],  227;  Peniston  v.  Chicago^  St.  L.  d  N.  0. 
R,  Co,y  34  La.  Ann.,  777;  Dodge  v.  Boston  &  Bangor 
Steamship  Co*^  148  Mass.,  207;  Parsons  v.  New  York 
C.  &  H.  R.  R.  Co.,  113  N.  Y.,  355;  Jeffersmville,  M.  & 
/.  R.  Go.  V,  Riley y  39  Ind.,  568;  Dice  v.  WiUamette 
Transportation  Co,y  8  Ore.,  60 ;  Gordon  v.  Orand  Street 
d  N.  R.  Co.,  40  Barb.  [N.  Y.],  546;  Caswell  v.  Bostm 
d  W.  R.  Co.,  98  Mass.,  194 ;  Central  R.  Co.  v.  Perry,  58 
Ga.,  461.) 

The  question  of  negligence  was  for  the  jury  to 
determine  from  the  evidence.  {Chicago,  B.  d  Q.  R. 
Co.  V.  Olesm,  40  Neb.,  889;  Omaha  d  R.  V.  R.  Co.  v. 
Morgan,  40  Neb.,  604;  Chicago,  B.  d  Q.  R.  Co.  v. 
Wilgus,  40  Neb.,  660;  Chicago,  B.  d  Q.  R.  Co.  v.  Tjan- 
dauer,  36  Neb.,  642;  Spellman  v.  Lincoln  Rapid  Tran- 
sit Co.,  36  Neb.,  890;  Missouri  P.  R.  Co.  v.  Baier,  37 
Neb.,  235;  Om^hadR.  F.  R.  Co.  v.  Chollctte,  33  Neb., 
143;  St.  Joseph d  G.  L  R.  Co.  v.  Hedge,  44  Neb.,  448.) 

Charles  A.  Munn^  also  for  defendant  in  error. 

Ryan,  C. 

In  the  district  court  of  Valley  county  there  was 
recovered  a  verdict  in  the  sum  of  $5,000,  upon 
which  judgment  was  rendered  in  favor  of  the  de- 
fendant in  error.  In  describing  the  pleadings  and 
the  proceedings  in  the  district  court,  it  will  prob- 
ably avoid  confusion  to  designate  the  parties  ac- 
cording to  their  relation  to  the  suit  in  that  court, 
rather  than  as  each  is  plaintiff  in  error,  or  defend- 
ant in  error,  in  this  court 

The  plaintiff,  Marilla  L.  Crow,  in  her  petition 
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alleged  that  she  was  the  administratrix  of  the 
estate  of  Jonathan  S.  Crow,  deceased ;  that  the  de- 
fendant was  a  common  carrier  of  freight  and  pas- 
sengers over  a  line  of  railroad  between  Ord  and 
South  Omaha,  which  it  owned;  that  on  March  3, 
1892,  the  said  defendant,  in  consideration  of  the 
receipt  by  it  of  f  126,  paid  by  Jonathan  S.  Crow, 
undertook  to  ship  three  car  loads  of  cattle  and 
safely  carry  said  Jonathan  B.  Crow  from  Ord  to 
South  Omaha,  but  that  while  said  Jonathan  S. 
Crow  was  being  carried  in  pursuance  of  said  under- 
taking, and  while  he  was  performing  his  duty  in 
looking  after  and  taking  care  of  said  cattle  while 
they  were  being  transported  to  South  Omaha,  the 
said  defendant  negligently  and  carelessly  ran  an 
engine  against,  upon,  and  over  said  Jonathan  S. 
Crow,  and  thereby  caused  his  death.  There  were 
described  in  the  petition  eight  children  of  said  de- 
cedent, who  survived  him,  and  it  was  alleged  that 
these  survivors  and  the  widow  of  Jonathan  S. 
Crow  had  sustained  damages  by  his  death  in  the 
sum  of  |5,000,  for  which  sum  judgment  was  prayed. 
The  answer  was  in  denial  of  all  the  averments  of 
the  petition.  At  the  commencement  of  the  trial  it 
was  admitted  in  open  court  that  the  plaintiflf  was 
the  duly  qualified  administratrix  of  the  estate  of 
,  Jonathan  S.  Crow ;  that  said  decedent  left  him  sur- 
viving the  widow  and  children  described  in  the 
petition;  that  said  widow  and  surviving  children, 
at  the  time  of  said  trial,  were  the  heirs  at  law  of 
said  Jonathan  S.  Crow,  and,  as  such,  were  entitled 
to  the  benefit  of  the  statutes  of  Nebraska  in  that 
behalf  enacted,  and  that  this  suit  was  instituted 
for  their  benefit  under  the  statutes.  It  was  also 
admitted  that  the  age  and  physical  condition  of 
Jonathan  S.  Crow  had  been  such,  just  before  his 
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death,  that,  if  plaintiff  was  at  aU  entitled  to  re- 
cover, the  verdict  must  be  for  |5,000. 

As  the  defendant  offered  no  evidence  whatever, 
there  is  but  little  room  for  disagreement  as  to  the 
ultimate  facts  which  must  determine  this  error 
proceeding.  On  March  3, 1892,  Jonathan  S.  Crow 
&  Son  shipped  three  car  loads  of  cattle  from  Ord  to 
South  Omaha.  For  the  purpose  of  taking  care 
of  these  cattle,  Jonathan  S.  Crow  was  per- 
*aitted  to  accompany  his  cattle,  and,  accord- 
ingly, there  was  issued  to  him  a  ticket  by 
its  terms  good  only  for  a  continuous  passage 
on  the  same  train.  On  the  back  of  this  ticket 
were  printed  conditions  required  to  be,  and 
which  were,  signed  by  Mr.  Crow,  whereby  he  as- 
sumed all  risk  of  accidents,  and  agreed  that  the 
Union  Pacific  system  should  not,  under  any  cir- 
cumstances, be  liable  for  damage  of  any  kind, 
whether  to  himself  or  to  the  stock  which  he  was 
to  accompany.  Under  the  repeated  decisions  of 
this  court,  we  cannot  think  that  this  stipulation  of 
release  should  cut  any  figure  in  this  case.  {8t 
Joseph  d  G.  I.  R.  Co.  v.  Palmer ^  38  Neb.,  463;  Mis- 
souri P.  R.  Co.  V.  Vandeventer,  26  Neb.,  222.)  There 
was  shipped  by  the  same  train  to  South  Omaha 
from  Ord  other  car  loads  of  stock,  and  these  were 
accompanied  by  shippers  who  were  neighbors  and 
acquaiptances  of  Mr.  Crow.  When  the  train 
reached  Grand  Island  all  these  shippers  left  the 
caboose  and  sought  to  procure  a  lunch  at  what  had 
formerly  been  a  lunch  stand  near,  or  upon,  the  line 
of  the  Union  Pacific  railway.  When,  not  being 
able  to  procure  a  lunch,  these  shippers  sought  their 
train,  they  found  it  had  been  placed  in  the  freight 
yards  of  said  Union  Pacific  railway,  and  that  both 
the  engine  and  the  caboose  had  been  therefrom  de- 
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tached.  It  was  conclusively  shown  in  evidence 
that  the  only  safe  course  open  to  them  under  the 
circumstances  was  to  keep  very  close  to  their  stock, 
so  as  to  prevent  any  of  the  cattle  from  getting 
down  in  the  cars,  as  they  were  liable  to  do.  There 
was  no  notice  usually  given  when  a  train  like  theirs 
would  start,  and  often  it  happened  that  shippers 
would  be  compelled  to  wait  for  hours  near  their  . 
stock,  or  run  the  risk  of  being  left  whenever  the  ' 
caboose  should  be  attached.  It  was  testified  by 
different  witnesses,  and  not  denied,  that  if  a  ship- 
per was  not  ready  to  board  the  caboose  immedi- 
ately after  it  was  attached,  he  was  in  imminent 
danger  o'f  being  left,  for  the  attaching  of  the  ca- 
boose to  the  train  was  the  signal  for  its  immediate 
departure  from  Grand  Island. 

The  testimony  shows  that  the  night  of  March  3, 
1892,  was  dark  and  foggy  at  Grand  Island;  that 
there  was  a  drizzling  rain,  and  that  the  electric  and 
other  artificial  lights  had  but  little  tendency 
toward  overcoming  the  prevailing  darkness.  The 
train  in  which  were  the  cars  of  stock  accompanied 
by  Mr,  Crow  and  his  friends  was  standing  upon  a 
track  running  nearly  east  and  west.  At  a  distance 
of  about  eight  feet  north  of  this  track  there  was  a 
parallel  track,  upon  which  was  standing  the  way 
car  which  had  been  brought  from  Ord  and  de- 
tached from  the  cars  which  the  stock  shippers  were 
watching.  An  engine  backed  along  this  track 
from  the  west  and  shoved  the  way  car  upon  a 
switch.  To  accomplish  this  it  was  necessary  to 
pass  the  stockmen,  who  were  standing  along 
the  north  side  of  one  of  their  cars  of  stock. 
Across  the  rear  of  the  tender  of  this  engine 
there  was  a  foot-board,  which  projected  over 
the  track  about  two  feet,  at  a  height  of  about 
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ten  inches  above  the  track  traveled  by  the 
engine.  The  space  between  the  cars  which  the 
stockmen  were  watching  and  the  projecting  end 
of  the  foot-board  nearest  them  was  about  five  feet 
across.  It  is  not  certain  there  was  a  light  on  the 
rear  end  of  the  tender.  If  there  was  such  a  light, 
its  elevation  was  so  great,  or  the  light  itself  was  so 
dim,  that  it  gave  no  warning  of  the  movements  of 
the  engine  which  we  are  about  to  describe.  After 
the  engine  had  shoved  the  way  car  upon  the  switch 
eastward,  it  moved  westward  beyond  where  the 
waiting  stockmen  were  standing.  No  witness  was 
able  to  say  just  how  far  westward  this  engine  had 
proceeded  before  it  made  a  stop  and  began  backing 
eastward.  It  is  disclosed  by  the  evidence  of  the 
surviving  stockmen  that  they  first  discovered  this 
engine  when,  in  backing  eastward,  it  was  within 
from  five  to  ten  feet  of  them.  After  this  engine 
had  passed  westward  these  stockmen  paid  no  at- 
tention to  it,  and  Mr.  Crow  shifted  his  position 
slightly,  so  that  when  the  engine,  without  warning 
given  by  bell,  whistle,  or  otherwise,  backed  toward 
the  east  he  was  struck,  thrown  down,  and  killed. 
From  the  facts  which  we  have  detailed  it  was 
clearly  made  to  appear  that  Jonathan  S.  Crow  was 
properly  alongside  the  car  wherein  the  stock  of 
himself,  or  of  his  friends,  was  contained.  The  dis- 
trict court,  in  respect  to  his  relation  to  the  railroad 
company,  gave  the  instruction  numbered  five  re- 
quested by  the  plaintiff,  which  was  as  follows: 
"The  jury  are  instructed  that  a  drover  or  a  stock- 
man, traveling  on  a  pass,  such  as  was  given  to 
Jonathan  S.  Crow,  deceased,  in  this  case,  for  the 
purpose  of  taking  care  of  his  stock  on  the  train,  is 
a  passenger  for  hire,  and  is  entitled  to  the  same 
rights  and  privileges  as  other  passengers  for  hire, 
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riding  on  ordinary  railway  tickets."  It  seems  t6 
us  that  this  instruction  overstates  the  liability  of 
railway  companies  in  the  class  of  cases  contem- 
plated. An  owner  of  stock,  who,  for  the  purpose 
of  taking  care  of  such  stock,  receives  free  transpor- 
tation, does  so  under  such  conditions  as  the  duty 
of  caring  for  his  stock  may  require.  If  he  is  enti- 
tled to  the  same  rights  and  privileges  as  ordinary 
passengers  for  hire,  he  could  scarcely  be  expected 
to  be  satisfied  to  ride  in  an  ordinary  caboose.  The 
duty  of  a  railroad  company  to  stop  its  trains  at 
passenger  depots  for  the  purpose  of  receiving  pas- 
sengers, and  of  permitting  of  their  alighting  safely, 
would  exist  under  the  above  rule,  and  there  would 
be  devolved  upon  the  passenger  the  correlative 
obligation  of  remaining  at  such  depot  until  his 
train  should  stop  at  that  place.  In  such  case  it 
would  be  absolutely  impossible  for  a  stockman  to 
pass  alongside  the  cars  containing  his  cattle,  and 
haying  discovered  such  as  had  fallen  or  lain  down, 
assist  them  to  regain  their  feet.  In  the  case  under 
consideration  the  testimony  showed,  without  ques- 
tion, that  this  was  exactly  the  duty  of  Mr.  Crow 
in  respect  to  the  cattle  which  he  was  accompany- 
ing to  South  Omaha.  The  fact  that  he  was  in  the 
freight  yard  of  the  railroad  company  looking  after 
his  cattle,  and  waiting  for  the  departure  of  the 
train,  is  inconsistent  with  the  rule  above  laid 
down  by  the  court;  for,  if  this  rule  was  a  correct 
statement  of  the  law  which  should  be  held  appli- 
cable to  the  facts  disclosed  by  the  evidence,  Mr. 
Crow  should  haye  awaited  the  departure  of  his 
train  at  the  passenger  depot;  and  it  was  evidence 
of  negligence  for  him  to  venture  into  the  freight 
yard  to  care  for  his  stock,  or  to  take  passage  on  his 
train.    The  court  should  have  instructed  the  jury 
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thaty  whether  op  not  the  deceased  was  negligent  in 
waiting  for  the  caboose  where  he  did,  and  whether 
OP  not  he  was  guilty  of  negligence  in  any  pespect 
while  so  waiting,  was  a  question  of  fact  to  be,  by 
the  jury,  determined  upon  considepation  of  all  the 
evidence. 

On  the  papt  of  the  pailpoad  company  there  wepe 
requested  numepous  instpuctions  defining  what 
facts,  OP  gpoup  of  facts,  would  constitute  contpibu- 
topy  negligence,  and  what  enumepated  facts  would 
not  justify  the  infepence  of  negligence,  among 
which  lattep  was  the  failupe  to  ping  the  bell,  op  to 
sound  a  whistle,  within  the  limits  of  the  fpeight 
yapd.  The  pefusal  of  the  distpict  coupt  to  follow 
this  method  of  giving  instpuctions  has  been  by  this 
coupt  sanctioned  in  Ottmha  Street  R,  Co,  v.  Craigy  39 
Neb.,  601,  and  the  Nebpaska  cases  thepein  cited. 
Still  latep,  the  ppactice  of  instpucting  the  jupy  that 
ceptain  facts  justify,  op  fail  to  justify,  the  infepence 
of  negligence  has  been  disapproved  in  Omaha  d  R. 
V.  R.  Co.  V.  Morgan^  40  Neb.,  604;  Chicago^  B.  d  Q. 
R.  Co.  V.  Oleaoriy  40  Neb.,  889;  OmaJia  d  R.  V.  R.  Co. 
V.  CholMte,  41  Neb.,  578;  Pray  v.  Omaha  Street  R. 
Co.j  44  Neb.,  167;  Spears  v.  Chicago,  B.  d  Q.  R.  Co.y 
43  Neb.,  720.  The  utmost  extent  to  which  the  dis- 
trict coupt  could  ppopeply  go  was  to  indicate  what 
facts,  if  ppoved,  might  ppoperly  be  taken  into  con- 
sidepation in  detepmining  the  ppesence  op  absence 
of  negligence.  Whethep  op  not  the  plaintiff's  in- 
testate was  negligent  in  the  pepf  opmance  of  duties 
which  the  pailpoad  company  had  acquiesced  in  his 
pepfopming,  was  a  question  of  fact  which  should 
have  been  submitted,  as  such,  to  the  jupy,  in  view 
of  the  evidence  as  to  what  such  intestate,  of  neces- 
sity, was  pequiped  to  do,  and  how  he  was  pequiped 
to  do  it,  in  ppopeply  caping  fop  his  cattle.    In  oup 
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view  it  was  not  proper  to  attempt  to  confer  upon 
Mr.  Crow  the  unlimited  rights  and  priyileges  of 
ordinary  passengers  for  hire.  While  he  was  for 
certain  purposes  a  passenger,  he  was  not  such  in 
the  usual  unrestricted  sense  of  that  term.  His 
contractual  right  was  to  proceed  upon  the  freight 
train  upon  which  his  cattle  were  shipped  from  Ord 
to  South  Omaha.  His  duty  was  to  care  for  his 
stock  in  transit,  and  his  rights  and  privileges  as  a 
passenger  were  limited  by  the  necessity  of  travel- 
ing on  the  aforesaid  freight  train,  and  by  the  re- 
quirement that  he  should  care  for  his  stock.  For 
the  reason  that,  in  the  instruction  quoted,  this  limi- 
tation and  requirement,  with  all  their  necessary 
incidents,  were  ignored,  the  judgment  of  the  dis- 
trict court  is 

Revbrsbd. 


Habbison,  J.,  not  sitting. 


FmsT  National  Bank  of  Wilber  v.  J.  W.  Rid- 
path. 

■ 

Filed  Febbuaby  4, 1896.    No.  6026. 

Principal  and  Agent:  Axtthobitt:  Bvidence:  Ratificatioit. 
When  the  extent  of  an  agent's  authority  is  in  issue,  no 
special  instructions  having  been  given  to  him,  his  actual 
authority  to  do  a  particular  act  in  connection  with  the 
transaction  may  be  inferred  from  proof  that  the  princi- 
pal had  authorised  or  ratified  similar  acts  in  connection 
with  past  transactions  of  the  same  character,  and  en- 
trusted to  the  agent  under  similar  circumstances. 

Errob  from  the  district  court  of  Saline  county. 
Tried  below  before  Bush,  J. 
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J.  H.  Orimm  and  E.  W.  Metcalfe^  for  plaintiff  in 
error. 

References:  Story,  Agency,  sec.  133;  1  Am.  & 
Eng.  Ency.  Law,  pp.  353-357;  British  American 
Mortgage  Co.  v.  TibballSj  63  la.,  468;  Rolinson  v.  An- 
derson j  106  Ind.,  152;  Adams  v.  Nebraska  City  Nat. 
Bank,  4  Neb.,  370;  Marseilles  Mfg.  Co.  v.  Morgan,  12 
Neb.,  66;  Alexander  v.  Oraves,  25  Neb.,  453;  Stump 
f>.  Richardson  County  Bank,  24  Neb.,  522. 

Hastings  d  MoOintie,  contra. 

Irvine,  0. 

This  was  an  action  of  replevin  by  the  plaintiff  in 
error  against  the  defendant  in  error  for  certain  live 
stock  which  the  plaintiff  in  error  claimed  under  a 
-chattel  mortgage  executed  by  the  defendant  in 
error  to  Lytle  &  Maynard,  to  secure  a  note  which 
had  been  sold  by  Lytle  &  Maynard  to  the  plaintiff 
in  error.  There  was  a  verdict  and  judgment  for 
the  defendant,  which  the  plaintiff  seeks  to  reverse. 

The  most  important  assignment  of  error  is  that 
the  verdict  is  not  sustained  by  the  evidence.  The 
evidence  shows  that  Ridpath  gave  to  Lytle  &  May- 
nard his  promissory  note  for  |279.77,  May  22, 1891, 
payable  one  month  after  date.  This  note  was  sold 
to  the  plaintiff  bank,  and  was  secured  by  chattel 
mortgage  on  the  stock  in  controversy.  Before  the 
note  became  due  it  was  sent  to  the  Bank  of  West- 
ern by  the  plaintiff  for  collection.  Lytle  &  May- 
nard were  both  officers  of  the  Bank  of  Western. 
Maynard  was  its  president.  The  evidence  tends  to 
show  that  instead  of  collecting  the  note  the  Bank 
of  Western  took  a  new  note,  again  to  the  order  of 
Lytle  &  Maynard,  and  a  new  mortgage  on  the  same 
11 
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property.  Ridpath  knew  nothing  of  the  plaintiff's 
ownership  of  the  old  note.  It  bears  a  general  in- 
dorsement by  Lytle  &  Maynard  and  nothing  indi- 
cating its  ownership.  There  is  also  evidence  tend- 
ing to  show  that  the  new  note  and  mortgage  passed 
into  the  possession  of  a  third  party,  who  endeav- 
ored to  collect  the  debt.  It  also  appears  from  the 
testimony  of  the  cashier  of  the  plaintiff  bank  that 
prior  to  this  transaction  the  plaintiff  had  done  a 
good  deal  of  business  with  the  Bank  of  Wester^ 
and  Lytle  &  Maynard,  and  it  had  been  the  plaint- 
iff's custom  to  send  notes  purchased  of  Lytle  & 
Mavnard  or  the  Bank  of  Western  to  the  Bank  of 
Western  for  collection;  and  that  frequently,  in- 
stead  of  collecting  such  notes,  the  Bank  of  West- 
ern had  procured  renewal  notes  and  sent  them  to 
the  plaintiff  in  lieu  of  payment.  We  think  this 
evidence  sustains  the  verdict.  Where  the  author- 
ity of  an  agent  is  in  issue,  proof  of  the  exercise  by 
him,  with  the  knowledge  of  the  principal,  of  simi- 
lar authority  in  past  transactions  may  be  material 
in  two  respects.  In  the  first  place,  where  notice 
is  brought  home  to  the  person  with  whom  a  con- 
tract is  made,  such  evidence  tends  to  show  that  the 
agent  was  acting  within  the  scope  of  his  apparent 
authority,  and  so  tends  to  bind  the  principal,  even 
though  actual  authority  in  the  particular  instance 
be  disproved.  In  the  second  place,  the  exercise  of 
such  authority  in  past  transactions  known  to  the 
principal  tends  to  prove  that  in  the  particular 
transaction  in  question  the  agent  possessed  actual 
authority,  there  being  no  special  instructions.  Be- 
cause where  an  agent  under  certain  circumstances 
has  been  permitted  to  exercise  a  certain  authority^ 
the  principal  knowing  the  facts,  and  a  similar 
transaction  is  entrusted  to  him  under  the  same 
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circumstances  as  before,  and  without  special  in- 
structions, the  presumption  is  his  authority  is  the 
same.  In  this  case  there  is  no  evidence  that  this 
particular  note  was  not  sent  under  the  same  cir- 
cumstances and  with  the  same  authority  on  the 
part  of  the  Bank  of  Western  which  existed  with 
regard  to  similar  notes  which  had  been  sent  it* 
Therefore  the  jury  was  justified  in  inferring  from 
the  fact  that  other  notes  sent  by  plaintiff  to  the 
Bank  of  Western  had  been  satisfied  by  the  taking 
of  renewal  notes  therefor,  that  the  Bank  of  West- 
em  had  similar  authority  in  this  case.  If  such 
authority  existed  Eidpath  should  not  suffer,  if,  as 
seems  to  be  the  case,  the  agent  was  dishonest  and 
disposed  of  the  new  security  to  a  stranger  instead 
of  sending  it  to  its  principal. 

The  foregoing  considerations  really  dispose  of 
the  merits  of  the  case.  The  giving  of  certain  in- 
structions requested  by  the  defendant  is  assigned 
as  error;  but  the  assignment  is  directed  en  masse 
against  the  whole  group  of  instructions,  and  some 
are  manifestly  correct.  Error  is  also  assigned 
upon  the  giving  of  the  single  instruction  given  by 
the  court  of  its  own  motion.  It  will  not  be  neces- 
sary to  quote  this  instruction,  because  it  is  in  ac- 
cord with  the  rule  we  have  already  stated  in 
considering  the  sufficiency  of  the  evidence. 

The  admission  in  evidence  of  the  second  mort- 
gage is  assigned  as  error.  The  objection  to  its  re- 
ceipt was  that  it  was  incompetent,  immaterial,  and 
irrelevant.  The  instrument  offered  was  one  prop- 
erly certified  by  the  county  clerk  as  a  copy  of  the 
instrument  on  file  in  his  office.  It  was  therefore 
competent  (Code  of  Civil  Procedure,  sec.  408; 
Compiled  Statutes,  ch.  32,  sec.  14.)  It  was  relevant 
and  material,  because  there  was  sufficient  in  the 
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parol  testimony  to  identify  it  as  the  mortgage 
wliicli  had  been  given  in  satisfaction  of  that  on 
which  plaintiff  bases  its  claim. 

An  argument  is  made  to  the  effect  that  no  re- 
newal of  a  mortgage  debt,  no  matter  in  what  form 
the  new  debt  is  evidenced,  satisfies  the  mortgage; 
but  here  not  only  was  the  evidence  of  indebtedness 
changed,  but  a  new  security  was  taken,  as  the  de- 
fendant testifies,  in  satisfaction  of  the  old.  This, 
BO  doubt,  extinguished  the  existing  mortgage. 


Judgment  affirmed. 


Henby  Martin  bt  al.  v.  A.  Augusta  Clarke. 

Filed  Febbuaby  4,  1896.    No.  6082. 

Beview:  Sufficiency  op  Evidence.  This  case  presents  only 
a  question  of  fact.  Evidence  held  sufficient  to  sustain  the 
verdict. 

Error  from  the  district  court  of  Buffalo  county. 
Tried  below  before  Holcomb,  J. 

Marston  d  Netnus^  for  plaintiffs  in  error. 

€alkin8  d  Pratty  contra. 

Irvine,  0. 

The  defendant  in  error  brought  this  action 
against  the  plaintiffs  in  error,  charging  under  one 
count  that  she  had  employed  plaintiffs  in  error  as 
her  agents  to  purchase  certain  land  for  her;  that 
they  falsely  represented  to  her  that  the  lowest 
price  for  which  the  land  could  be  obtained  was 
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|5,000y  and  that  she,  relying  on  said  representa- 
tionSy  gave  them  |5,000  wherewith  to  make  the 
purchase;  that  in  truth  and  in  fact  the  price 
asked  for  said  land  was  only  |4,000,  whereby 
plaintiffs  in  error  obtained  and  converted  to  their 
own  use  f  1,000.  A  second  count  of  the  petition 
charges  other  acts  of  fraud;  but  the  court  in- 
structed the  jury  that  the  second  count  was  not 
supported  by  the  evidence,  so  we  need  not  regard 
it  On  the  first  count  there  was  a  verdict  for  de- 
fendant in  error. 

No  complaint  is  made  of  any  ruling  of  the  dis- 
trict court  upon  a  question  of  law.  The  instruc- 
tions are  admitted  to  be  correct  as  statements  of 
law.  The  argument  of  the  plaintiffs  in  error 
is  that  the  verdict  is  not  sustained  by  the  evidence 
in  this:  that  the  evidence  fails  to  show  that  the 
plaintiffs  in  error  were  agents  of  or  employed  by 
the  defendant  in  error  at  the  time  of  the  transac- 
tion complained  of.  In  this  particular  it  is  also 
claimed  that  certain  instructions  should  not  have 
been  given,  because  not  based  on  any  evidence. 
It  will  be  fruitless  to  recite  the  evidence  in  this 
opinion,  as  the  question  is  entirely  one  of  fact  We 
have  examined  the  record  carefully,  and  think  that 
while  the  evidence  on  the  point  in  question  is  not 
direct  or  very  strong,  it  is  sufficient  to  justify  the 
jury  in  finding  that  a  fiduciary  relationship  ex- 
isted between  the  parties. 

Jttdgment  affirmbd. 
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Jabbz  0.  Crocker,  Guardian,  v.  Marion  W.  0. 

Smith. 

Filed  February  4,  1896.    No.  6010. 

L  Quardian  and  Ward:  Removal  of  Guardian.  The  county- 
court  has  power  to  remove  a  guardian,  upon  notice, 
when  he  has  become  incapable  of  discharging  his  trust 
or  evidently  unsuited  therefor.  (Compiled  Statutes,  ch. 
34,  sec.  28.) 

2. :    .    The  disability  Justifying  a  removal  need 

not  be  one  arising  after  the  appointment.  A  guardian 
may  be  removed  whenever  found  unsuitable. 

3. :  .    The  word  "unsuitable"  in  the  statute  ap- 

plies  to  any  case  where  the  guardian  is  Incapable  or  not 
in  a  situation  to  properly  protect  his  ward's  interests. 

4. :  .   Corruption  or  malfeasance  is  not  necessary 

to  authorize  the  removal  of  a  guardian.  Evidence  of  a 
failure  to  properly  protect  the  ward's  rights  is  sufficient 
proof  of  "unsuitability.' 


tt 


Error  from  the  district  court  of  Lancaster 
county.     Tried  below  before  Field,  J. 

Jahez  C.  Crooker j  pro  se. 

References:  Bingham,  Law  of  Infancy,  172; 
Rowan  v.  Kirkpatrick^  14  111.,  1 ;  Bond  t?.  Lockwood^ 
33  111.,  212;  Davis  v.  HarknesSy  1  Gil.  [111.],  173. 

Abbott f  Selleck  &  Lane,  contra. 

References:  In  re  Johnson^  54  N.  W.  Rep.  pa.], 
69;  Cooley,  Torts,  pp.  523,  525;  Schouler,  Domes- 
tic Relations,  sees.  316,  348,  352,  354. 

Irvine,  0. 

This  was  a  proceeding  instituted  in  the  county 
court  of  Lancaster  county  for  the  removal  of 
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Jabez  C.  Crocker,  who  had  theretofore  been  ap- 
pointed guardian  of  the  estate  of  Marion  W.  C. 
Smith,  a  minor.  February  20, 1889,  Crooker  was 
appointed  guardian,  and  May  20, 1890,  a  petition 
was  filed  in  the  county  court  charging  that 
Oooker  had  failed  to  make  a  report,  although  he 
had  sold  real  estate  belonging  to  the  ward.  The 
prayer  was  for  an  order  requiring  the  guardian  to 
report  and  account.  An  order  was  made  requir- 
ing the  guardian  to  file  his  report  on  or  before 
May  29.  On  May  28  the  report  was  filed,  and  sub- 
«equently  exceptions  thereto  were  filed  on  behalf 
of  the  ward.  June  26  there  was  filed  on  behalf  of 
the  ward  a  petition  praying  for  the  removal  of  the 
guardian,  the  charges  made  being,  in  brief,  that 
the  guardian  had  paid  out  the  sum  of  f  103.25  of 
the  ward's  estate  in  discharge  of  a  personal  debt 
ot  one  George  D.  8mith,  and  sought  to  charge  the 
ward  therefor;  that  the  ward,  although  over  the 
age  of  fourteen  years  when  the  appointment  was 
made,  and  consenting  thereto,  had  since  found  her 
relations  with  her  guardian  unpleasant,  and  that 
«he  wished  him  removed.  On  hearing  by  the 
county  court  it  was  found  that  the  guardian  had 
not  reported  in  the  time  required  by  law ;  that  he 
had  paid  out  |41.30  without  authority  of  law; 
that  the  guardian,  because  of  his  age  and  tem- 
perament, was  unsuitable  for  his  trust;  and  that 
the  ward  complained  of  existing  unpleasant  rela- 
tions; wherefore  it  was  ordered  that  the  guardian 
be  removed  and  that  his  report  be  allowed  except 
tsaid  sum  of  f41.30.  An  appeal  was  taken  to  the 
district  court,  where  the  matter  was  again  tried, 
with  similar  findings,  except  that  the  amount 
found  to  have  been  unlawfully  paid  out  was 
^6.75.   A  decree  was  there  entered  removing  the 
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gnardian  and  rendering  judgment  for  the  last 
named  sum.     The  guardian  prosecutes  error. 

It  is  first  urged  that  the  county  court  was  with- 
out authority  to  remove  the  guardian;  that  is> 
that  the  proceedings  were  without  jurisdiction. 
Section  28,  chapter  34,  Compiled  Statutes,  pro- 
vides: "When  any  guardian,  appointed  either  by 
the  testator  or  court  of  probate,  shall  become  in- 
sane, or  otherwise  incapable  of  discharging  his 
trust,  or  evidently  unsuitable  therefor,  the  courts 
after  notice  to  such  guardian  and  all  others  inter- 
ested, may  remove  him,"  This  provision  is  in  the 
chapter  having  reference  to  guardians  and  wards^ 
and  the  court  referred  to,  when  taken  with  the 
context,  is  evidently  the  court  which  is  now  called 
the  "county  court,"  which  has  succeeded  in  pro- 
bate matters  and  matters  of  this  character  to  the 
jurisdiction  of  the  probate  court  in  existence 
when  the  statute  was  passed.  The  county  court 
had  jurisdiction,  upon  proper  notice,  to  remove  the 
guardian  if  he  had  become  insane  or  otherwise 
incapable  of  discharging  his  trust  or  evidently  un- 
suitable therefor.  No  question  is  raised  in  this 
case  as  to  the  sufficiency  of  the  notice  given.  We 
think  to  construe  the  language  as  referring  only 
to  disabilities  occurring  after  the  appointment  of 
the  guardian  would  be  to  give  it  a  construction  at 
once  strained  and  impolitic.  It  never  could  have 
been  the  intent  of  the  legislature  that  a  guardian 
once  appointed  should  obtain  an  inalienable 
vested  right  to  the  office.  He  is  an  officer  of  the 
court  charged  with  duties  of  a  fiduciary  character. 
It  is  the  duty  of  the  court  to  see  that  these  duties 
are  performed;  and  it  is  within  the  power  of  the 
court  to  remove  an  incompetent  guardian  in  order 
to  protect  the  estate  of  the  ward,  although  such 
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incomi)etency  existed  at  the  time  of  the  appoint- 
ment. 

The  only  other  question  in  the  case  is  whether 
the  findings  of  the  court  were  sustained  by  the 
evidence,  and  whether  those  findings  show  that 
the  guardian  was  unsuitable  for  discharging  his 
trust.  Some  of  the  facts  are  as  follows :  The  ward 
was  the  daughter  of  George  D.  Smith  and  Marion 
Smith.  Marion  Smith  was  seized  of  a  lot  in  the 
city  of  Lincoln.  She  died,  and  Crooker,  with 
the  consent  of  the  ward, — ^but  this  consent  ob- 
tained at  the  instance  of  her  father,  George 
D.  Smith, — ^was  appointed  guardian.  Five  days 
thereafter  he  made  application  to  the  district 
court  of  Lancaster  county  to  sell  the  lot  in  ques- 
tion, alleging  that  its  improvements  were  in  a 
dilapidated  condition  and  in  need  of  repairs;  that 
there  were  delinquent  taxes  thereon ;  that  no  per- 
sonal property  had  come  into  his  hands,  and  that 
the  funds  to  be  realized  from  the  sale  were  neces- 
sary for  the  education  and  maintenance  of  the 
ward.  To  this  petition  on  the  same  day  there 
was  filed  an  answer  by  Smith  admitting  that  the 
ward's  mother  had  died  seized  of  the  title  to  the 
lot,  but  alleging  that  he  had  furnished  the  consid- 
eration money  and  that  she  held  the  title  in  trust 
for  him.  On  March  3  a  stipulation  was  filed, 
signed  by  Smith  and  by  the  guardian,  whereby 
it  was  agreed  that  Smith  had  purchased  and 
paid  for  the  lot  the  title  to  which  had  been 
taken  in  the  name  of  Smith's  wife,  the  ward's 
mother;  that  the  estate  of  the  ward  therein 
was  two-fifths  and  that  of  Smith  three-fifths; 
that  a  sale  should  be  ordered  and  out  of  the 
proceeds  there  should  be  paid  to  the  guardian 
for  the  ward  two-fifths,   and   to   Smith  three- 
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fifths,  less  costs,  taxes,  and  assessments.  A 
license  to  sell  was  granted  on  that  stipula- 
tion; but  thereafter  a  motion  was  filed  show- 
ing that  the  authority  to  sell  on  a  license  granted 
under  such  a  stipulation  was  deemed  by  learned 
lawyers  to  be  invalid,  and  that  a  sale  could  not  be 
made  thereon;  wherefore  it  was  stipulated  that 
the  license  be  set  aside.  Then  Smith  filed  an 
amended  answer  claiming  only  as  tenant  by  • 
curtesy;  and  on  this  there  was  a  hearing  and 
license  to  sell  given,  fixing  the  interest  of  the 
ward  at  three-fifths  and  that  of  Smith  at  two- 
fifths,  and  directing  that  the  costs,  taxes,  and  as- 
sessments be  paid  out  of  the  ward's  share.  The 
license  authorized  a  private  sale,  and  a  sale  was 
negotiated  with  one  Veith  for  |2,700.  It  was 
then  discovered  that  there  was  of  record  a  judg- 
ment against  Smith  for  about  |280.  A  cancella- 
tion of  this  was  procured  for  the  sum  of  |103.25. 
The  lot  was  sold  to  Veith  and  the  sale  confirmed 
without  any  disclosure,  so  far  as  appears  from  the 
record,  of  the  satisfaction  of  the  judgment  or  its 
disposition.  Veith  paid  |1,500  in  cash  and  gave 
two  notes,  one  for  |200  and  one  for  |1,000,  secured 
by  mortgage,  for  the  balance  of  the  purchase 
money.  Out  of  the  cash  payment  the  costs,  taxes^  * 
and  assessments,  and  the  |103.25  in  satisfaction 
of  the  judgment  were  paid,  and  the  remainder  was 
paid  to  Smith  in  discharge  of  his  two-thirds  inter- 
est in  the  land.  The  |103.25  was  charged  to  the 
ward.  The  guardian  retained  the  two  notes  and 
a  very  small  balance  in  money,  representing  the 
ward's  interest.  Comment  on  these  proceedings 
is  hardly  necessary.  The  guardian,  in  the  first 
place,  entered  into  a  stipulation  which  he  had  no 
right  to  make,  admitting  facts  which  might  de- 
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prive  his  wartl  of  any  beneficial  interest  in  thie 
land.  The  vice  of  this  proceeding  was  so  appar- 
ent that  the  parties  thereto  were  compelled  on 
their  own  motion  to  set  it  aside,  because  no  one 
who  took  counsel  on  the  matter  would  purchase 
the  lot  on  such  a  record.  The  proceedings  by 
which  the  ward's  interest  was  finally  determined, 
and  the  taxes  and  assessments  ordered  paid  out  of 
that  interest,  are  not  here  reviewable;  but  in  pur- 
suance of  those  proceedings  the  guardian  by  pri- 
vate arrangement  disposed  of  a  portion  of  his 
ward's  interest  in  the  proceeds  by  discharging  a 
judgment  which  was  not  even  an  apparent  lien  on 
his  ward's  estate.  It  was  a  judgment  against 
Smith,  in  whom  the  title  had  never  been,  and 
could  not  be  a  lien  unless  it  might  be  upon 
Smith's  life  estate.  Having  done  this,  while  the 
proceedings  were  to  obtain  money  for  the  main- 
tenance and  education  of  his  ward,  he  gave  prac- 
tically all  the  money  realized  to  the  father  in  sat- 
isfaction of  his  life  estate,  and  retained  for  his 
ward  only  the  evidences  of  indebtedness.  He 
failed  within  the  time  required  by  law  to  report 
these  proceedings  to  the  county  court,  and  did  not 
report  at  all  until  compelled  by  order  of  the  court 
to  do  so. 

From  the  brief  filed  by  the  guardian  it  is  evi- 
dent that  he  considers  the  findings  of  the  county 
and  district  courts  as  equivalent  to  a  conviction  of 
corrupt  practice  on  his  part  The  findings  have 
no  such  effect,  and  this  opinion  has  no  such  effect. 
The  record  merely  shows  that,  perhaps  through 
inadvertence  or  otherwise  innocently,  the  guard- 
ian had  failed  to  properly  care  for  the  interests 
of  the  ward.  He  had  done  several  things  to  her 
disadvantage  which  he  had  no  right  to  do.     We 
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think  the  word  "unsuitable"  in  the^statute  is  very 
broad  in  its  meaning,  and  applies  to  every  case 
where  the  guardian  for  any  reason  is  shown  not 
to  be  capable  of  or  not  in  a  situation  to  suitably 
protect  his  ward's  interests.  Judged  by  this  test 
the  evidence  amply  warranted  the  county  and  dis- 
trict courts  in  their  findings. 


Judgment  affirmed. 


47    106 

-jTTS  Humphrey  Smith,  appellee,  v.  James  B.  Jones 

^*    ^  ET  AL.,  APPELLANTS, 

Filed  Februabt  4,  1896.    No.  5996. 

I  1.  Attorney  and  Client:    Release  of  Debtor.    An  attorney 

employed  to  collect  a  debt  has  not  by  virtue  of  his  gen- 
eral employment  authority  to  release  a  debtor  except 
upon  payment  of  the  full  amount  of  the  debt  in  money. 

2. :  .   Evidence  examined,  and  held  insufficient  to 

authorize  attorneys  to  make  a  contract  as  claimed  by 
plaintifC  for  the  release  of  a  Judgment. 

Appeal  from  the  district  court  of  Custer 
county.    Heard  below  before  Neville,  J. 

Darnall  &  Kirkpatricky  for  appellants* 

O^Neill  d  Morgan,  contra^ 

Irvine,  0. 

This  was  an  action  by  the  appellee  against 
Jones,  the  sheriff  of  Custer  county,  Foster,  his 
deputy,  and  the  Farmers  &  Merchants  Insur- 
ance Company  to  restrain  the  defendants  from  the 
enforcement  of  a  judgment  of  a  justice  of  the 
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peace  obtained  by  the  insurance  company  against 
Smith.  Relief  against  the  judgment  was  sought 
on  the  ground  that  after  the  judgment  was  ren- 
dered (quoting  the  petition),  "The  Farmers  & 
Merchants  Insurance  Company  acknowledged  the 
payment  of  said  judgment  and  receipted  for  same 
in  the  following  words  and  figures,  to- wit : 

"  ^Broken  Bow,  Sept.  8, 1890. 
Received  of  Humphrey  Smith,  two  dollars,  one- 
half  costs  Farmers  &  Merchants  Insurance  Co.  v* 
Smith,  also  application  for  |3,000  insurance,  in 
consideration  of  which  we  agree  to  release  judg- 
ment in  this  case. 

"  ^KlRKPATRICK  &  HOLCOMB, 

"  ^Attorneys  for  Plaintiff.^  '^ 

The  evidence  shows  that  after  the  judgment 
was  obtained  an  agreement  was  entered  into  be- 
tween Smith  and  Kirkpatrick  &  Holcomb,  attor- 
neys for  the  insurance  company,  whereby  the 
judgment  was  to  be  released  on  payment  by  Smith 
of  one-half  the  costs,  estimated  at  12,  and  the  tak- 
ing out  of  new  insurance  to  the  amount  of  |3,000. 
Smith  paid  the  |2  and  made  application  for  insur- 
ance. The  company  wrote  the  policy  and  sent  it 
to  the  attorneys,  but  it  was  never  delivered  to 
Smith,  for  the  reason  that  he  failed  to  pay  the 
premium  thereon.  It  will  be  observed  that  the 
instrument  which  plaintiff  counts  upon  as  evi- 
dence of  the  satisfaction  of  the  judgment  is  not, 
in  form,  a  release  of  the  judgment,  but  an  agree- 
ment to  release,  whether  in  consideration  of  the 
application  for  insurance  or  in  consideration  of 
the  insurance  is  doubtful  from  the  terms  of  the 
instrument.  There  is  a  conflict  in  the  evidence 
as  to  whether  the  judgment  was  to  be  released  on 
Smith's  making  application  for  the  insurance,  or 
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whether  it  was  to  be  released  only  on  his  payment 
of  the  premium;  but  the  evidence  in  support  of 
the  former  view  is  very  slight.  In  any  event,  the 
conflict  is  not  material.  The  attorneys,  by  the  un- 
disputed evidence,  had  no  express  authority  to  re- 
lease the  judgment  except  upon  the  taking  out  of 
and  paying  for  the  new  insurance.  They  merely 
had  a  general  employment  to  collect  the  debt 
evidenced  by  the  judgment;  and  the  only  subse- 
quent authority  obtained  was  through  a  letter  in- 
closing the  policy,  with  directions  to  collect  the 
premium,  and  sent  in  response  to  a  submission  by 
the  attorneys  of  a  proposition  to  satisfy  the  judg- 
ment on  the  actual  taking  out  of  new  insurance. 
The  ordinary  powers  of  an  attorney  do  not  author- 
ize him  to  execute  any  discharge  of  a  debtor  but 
upon  the  actual  payment  of  the  full  amount  of  the 
debt,  and  that  in  money  only.  {Eamrick  v,  ComhSj 
14  Neb.,  381;  Stoll  v.  Sheldon,  13  Neb.,  207.  See, 
also,  State  Bank  of  Nebraska  v.  Green,  8  Neb.,  297, 
and  Liice  v.  Foster,  42  Neb.,  818.)  If  the  agreement 
was  as  Smith  claims,  it  was  without  authority  on 
the  part  of  the  attorneys  and  was  not  ratified  by 
the  insurance  company.  It  follows  that  the  judg- 
ment of  the  district  court  granting  an  injunction 
as  prayed  by  the  plaintiff  was  erroneous. 


Beversed  and  dismissed. 
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47  .111 
_  ^    __  64    152 

Geobge  T.  Hall  et  al.,  appellants,  v.  Edward   47  m 
Hooper  et  al.,  appellees. 

Filed  Febbuabt  i,  1896.    No.  6028. 

1.  Qaleting  Title:  Parties.  Any  person  claiming  title  to  real 
property  in  this  state,  whether  in  or  out  of  possession, 
may  maintain  an  action  against  any  person  or  persons 
claiming  adversely,  for  the  purpose  of  determining  such 
estate  and  quieting  title.  Force  v.  Stuhhs,  41  Neb.,  271, 
followed. 

2. :  .  Such  an  action  may  be  maintained  by  a  re- 
mainder-man during  the  continuance  of  the  particular 
estate. 

3.  Execution:  Void  Decree:  Quieting  Title.    Where  a  judi- 

cial sale  and  conveyance  of  land  have  been  made  under  a 
void  decree,  a  court  of  equity  will  not  give  affirmative  re- 
lief to  the  person  whose  estate  was  sought  to  be  divested 
unless  he  shows  some  equitable  interest  in  the  land. 
Hughes  v.  Hansel,  33  Neb.,  703,  foUowed. 

4.  Mortgages :  Rights  of  Holder  of  Notes.    The  assignee  of 

notes  secured  by  mortgage,  even  though  the  assignment 
be  without  consideration,  succeeds  to  the  right  of  the 
mortgagee  to  have  redemption  made  as  a  condition  of 
canceling  the  mortgage.  Laney  v.  Courtnay,  24  Neb.,  580, 
followed. 

5.  Principal  and  Agent:   Ratification.     A  principal   who 

ratifies  a  contract  made  for  him  by  another  must  adopt 
all  the  instrumentalities  employed  by  such  agent  to 
bring  it  to  a  consummation.  Joslin  v.  Miller,  14  Neb.,  91, 
followed. 


6.  — — :  :  Husband  and  Wife.    Therefore,  where  A 

purchased  land  and  caused  it  to  be  conveyed  to  his  wife, 
he  giving  at  the  time  of  the  conveyance  a  mortgage  in 
own  name  upon  the  land  to  secure  a  portion  of  the  pur- 
chase money,  the  wife,  by  accepting  the  deed,  adopted 
also  the  mortgage.  It  became  an  equitable  mortgage 
upon  the  land. 

7, :  :  ■  The  fact  that  the  husband  was  not 

authorized  in  writing  to  act  in  the  matter  is  immaterial. 
The  statute  of  frauds  is  not  applicable  to  such  a  case. 
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8.  Estoppel:   Cbeditobs'   Bill:    Mobtoages.    A  conveyance 

was  made  which  was  void  as  against  creditors,  and,  as 
part  of  the  same  transaction,  a  purchase-money  mortgage 
was  executed  on  the  same  land.  A  creditor  caused  the 
land  to  be  subjected  to  the  payment  of  his  Judgment.  A 
portion  of  the  land  was  sold,  completely  satisfying  the 
judgment  The  former  creditor  afterwards  became  the 
assignee  of  the  mortgage.  Held,  That  he  was  not  es- 
topped by  the  creditors'  bill  and  proceedings  thereon  from 
foreclosing  the  mortgage  upon  that  portion  of  the  land 
which  had  not  been  subjected  to  the  payment  of  his  judg- 
ment. 

9.  Quieting  Title:  Mobtgages:    Offeb  to  Redeem.    A  mort- 

gagor, in  order  to  remove  the  cloud  cast  upon  his  title 
by  a  sheriffs  deed  executed  In  pursuance  of  a  void  fore- 
closure, must  ofCer  to  pay  what  is  equitably  due  under  the 
mortgage. 

10. :  :  .  When  a  mortgagor  seeks  such  af- 
firmative relief  he  is  not  relieved  from  the  necessity  of 
ofCerlng  to  redeem  by  the  fact  that  the  statute  of  limita- 
tions has  barred  the  mortgagee's  right  to  foreclose.  Mer» 
riam  v.  QoodUti,  36  Neb.,  384,  followed. 

11.  Limitation  of  Actions:  Mobtgages:  Bill  to  Redeeic. 
The  statute  of  limitations  begins  to  run  against  a  bill  to 
redeem  from  the  time  when,  the  mortgage  having  ma- 
tured, the  mortgagee  enters  into  open  and  notorious  pos- 
session of  the  premises  under  claim  of  ownership. 

12. .    Whether  the  period  of  limitations  in  such  case  is 

four  or  ten  years  is  not  decided. 

13.  Adverse  Possession:  Mobtgages:  Shebiffs'  Deeds.  A 
mortgagee,  under  a  mortgage  purporting  to  Incumber  the 
fee,  sought  to  foreclose  against  the  fee,  bought  the  land 
at  the  foreclosure  sale,  and  the  sherifC's  deed  purported 
to  convey  the  fee  and  was  immediately  recorded.  He 
entered  Into  actual  possession  of  the  land.  The  foreclos- 
ure was  void.  The  plaintifCs  undertook  to  annul  the  deed. 
They  were  remainder-men  after  a  life  estate,  the  tenant 
of  which  was  not  a  party  to  the  suit.  By  their  petition 
they  admitted  that  the  mortgagee  had  by  the  proceed- 
ings obtained  the  life  estate;  but  the  proof  showed  that 
the  proceedings  were  void  as  to  the  life  tenant  as  well 
as  to  the  plaintiffs.  Held,  That  the  mortgagee's  posses- 
sion was  adverse  to  the  plaintiffs,  and  not  merely  for  the 
life  estate. 
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14.  Limitation  of  Actions:  Mobtoaoes:  Offer  to  Redeek. 
The  plaintiffs  having  undertaken  to  have  both  the  mort- 
gage and  proceedings  to  foreclose  It  declared  void,  and 
the  court  having  determined  that  while  the  foreclosure 
was  void  the  mortgage  was  not,  an  opportunity  to  amend 
the  petition  by  offering  to  redeem  was  denied,  the  proof 
showing  that  the  right  to  redeem  was  barred  by  the  stat- 
ute of  limitations. 

Appeal  from  the  district  court  of  Hail  county. 
Heard  below  before  Harrison,  J. 

The  issues  are  stated  by  the  commissioner. 

R.  C.  OlanvillCy  R.  R.  Horthj  and  Charles  G.  Ryan^ 
for  appellants. 

References  as  to  plaintiffs'  right  of  action: 
2  Washburn,  Real  Property,  p.  495*;  Tiedeman, 
Real  Property,  sec.  715;  Mettler  v.  Miller ^  129  111., 
«30;  1  Am.  &  Eng.  Ency.  Law,  237;  Ainsfield  v. 
Moore,  30  Neb.,'385. 

Reference  as  to  construction  and  effect  of  the 
•deed  to  Mrs.  Milton  S.  Hall:  Dworak  v.  More^  25 
Neb.,  735. 

References  as  to  the  effect  of  judicial  sales  and 
sheriffs'  deeds:  Lang  v.  Hitchcock^  99  111.,  550; 
Mettler  v.  Miller,  129  111.,  630;  Kirk  v.  Bowling,  20 
Neb.,  260;  BarreU  v.  Stradl,  41  N/  W.  Rep.  [Wis.], 
439. 

Abhott  d  Caldwell,  contra. 

References:  McKesson  v.  Hawley,  22  Neb.,  692; 
Boyd  V,  Blankman,  29  CaL,  19;  Moore  v.  Miller,  43 
Fed.  Rep.,  347;  Pope  v.  Hooper,  6  Neb.,  178;  Cast- 
fier  v.Walrod,  83  111.,  172;  Carson  t?.  Murray,  3  Paige 
Ch.  [N.  Y.],  483;  BUzin  v.  Harrison,  11  111.,  384; 
Learned  t\  Cutler  18  Pick.  [Mass.],  9;  Forbes  v. 
Sweesy,  8  Neb.,  520. 
12 
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Irvine,  C. 

For  a  proper  understanding  of  this  ease  a  state- 
ment of  the  substance  of  the  pleadings  is  neces- 
sary.    The  appellants,  George  T.  Hall  and  Mary 
J.  Monroe,  in  their  petition  allege  that  one  Mrs^ 
Milton  S.  Hall  was  in  her  lifetime  the  owner  in 
fee  of  certain  land  in  Hall  county;  that  she  died 
seized  of  said  land  November  24,  1871,  leaving* 
surviving  her  her  husband,  Milton  S.  Hall,  who  is 
still  living,  and  the  plaintiffs,  her  only  children 
by  said  Milton  S.  Hall;  and  that  thereby  Milton 
S.  Hall  became  seized  of  an  estate  by  curtesy  in 
said  premises,  and  the  plaintiffs  became  owners 
in  fee  of  the  remainder.     The  petition  then  al- 
leges certain  proceedings  and  deeds  in  pursuance 
thereof,  whereunder  the  defendant  Hooper  claims 
to  have  divested  the  estate  and  bepome  the  owner 
in  fee  of  the  land.     These  proceedings  are  pleaded 
at  length.     It  is  then  alleged  that  all  these  pro- 
ceedings w^ere  void  as  to  the  plaintiffs  and  their 
mother  for  want  of  jurisdiction  of  the  person^ 
and  that  they  were  of  no  effect  to  pass  any  title 
to  Hooper  except  the  life  estate  of  Milton  S.  Hall^ 
which  has  not  yet  been  determined.     The  plaint- 
iffs also  aver  that  they  had  no  notice  of  the  claim 
of  Hooper  to  the  fee  of  the  land  until  within  two 
years  of  the  commencement  of  the  action.     They 
allege  that  said  proceedings  and  deeds  constitute 
a  cloud  upon  their  title,  and  pray  that  the  deeds 
be  adjudged  void  in  so  far  as  they  purport  to  con- 
vey the  estate  of  the  plaintiffs,  and  that  title  to 
the  remainder  be  quieted  in  plaintiffs.     There  are 
certain  other  averments  against  the  other  defend- 
ants claiming  under  a  mortgage  from  Hooper  and 
leading  to  a  prayer  that  this  mortgage  be  set 
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aside,  but  these  averments  it  will  not  be  necessary 
to  notice,  as  the  decision  of  the  case  must  be  based 
entirely  upon  the  issues  between  the  plaintiffs 
and  Hooper.  The  answer  alleges  possession  and 
the  exercise  of  acts  of  ownership  by  Hooper  since 
1872;  denies  that  Mrs.  Hall  was  ever  the  owner 
or  in  possession  of  the  land ;  denies  that  the  deed 
under  which  she  claims  was  ever  executed  or  de- 
livered to  her,  or  that  she  ever  paid  any  considera- 
tion for  the  property;  and,  in  short,  denies  most 
of  the  allegations  of  the  petition,  and  closes  with 
a  plea  of  the  statute  of  limitations. 

From  the  pleadings  and  evidence  the  facts  in 
regard  to  the  title  appear  as  follows:  In  1868 
Hooper  commenced  an  action  against  Milton  S. 
Hall  for  the  recovery  of  a  debt.  A  writ  of  attach- 
ment was  issued  and  one  Peterson  was  garnished. 
Peterson,  it  would  be  inferred,  never  answered 
the  order  of  garnishment,  but  in  1869,  he  being 
indebted  to  Hall  in  about  the  sum  of  4^1,200,  con- 
veyed the  land  in  controversy  by  deed  running  to 
"Mrs.  Milton  S.  Hall,"  and  at  the  same  time,  and 
as  part  of  the  same  transaction,  a  mortgage  was 
executed  to  Peterson  by  "M,  S.  Hall"  to  secure 
notes  an^Qunting  to  |1,006,  that  being  the  differ- 
ence between  the  estimated  value  of  the  land  and 
Peterson's  debt  to  Hall.  Mrs.  Hall  was  not  pres- 
ent, and  it  is  perfectly  clear  that  the  transaction 
was  one  between  Hall  and  Peterson  for  Hall's 
benefit,  Mrs.  Hall  having  no  interest  therein. 
Hooper  proceeded  to  judgment  in  his  action 
against  Hall,  and  caused  execution  to  be  levied 
on  the  land.  He  tlien,  in  September,  1870,  began 
an  action  in  the  nature  of  a  creditors'  bill,  naming 
as  defendants  M.  S.  Hall,  Mr6.  Milton  S.  Hall,  and 
Peterson.    The  petition  in  that  case  alleged  the 
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recovery  of  the  judgment  and  levy  of  execution, 
alleged  the  attachment  and  garnishment  of  Peter- 
son, and  charged  that  the  conveyance  to  Mrs.  Hall 
was  the  result  of  a  conspiracy  between  Hall  and 
Peterson  to  cheat  and  defraud  Hooper.  It  al- 
leged that  Mrs.  Milton  8.  Hall  was  a  fictitious 
person,  and  that  Hall  was  the  person  intended  by 
the  deed  from  Peterson.  The  priayer  was  that 
"Mrs.  Milton  S.  Hall"  be  declared  to  mean  "M.  S. 
Hall;"  that  the  mortgage  to  Peterson  be  declared 
void  against  plaintiff,  and  that  the  land  be  sub- 
jected to  the  judgment  There  was  an  attempt 
by  the  publication  of  notice  to  obtain  constructive 
service  upon  all  the  defendants;  but  as  the  affi- 
davit for  publication  made  no  reference  whatever 
to  Mrs.  Hall,  it  may  be  assumed  that  the  proceed- 
ings as  to  her  were  absolutely  void.  Hall  and 
Peterson  made  default  and  a  decree  was  entered 
directing  a  sale  of  the  land  in  satisfaction  of 
Hooper's  judgment.  Under  this  decree  all  but 
forty  acres  were  sold  to  Hooper,  at  a  price  more 
than  sufficient  to  satisfy  his  judgment.  Subse- 
quently, in  1876,  Hooper  having  become  the  owner 
of  the  notes  to  secure  which  Hall  had  given  the 
mortgage,  he  brought  an  action  against  Hall  and 
his  then  wife,  but  not  against  the  heirs  of  the  first 
Mrs.  Hall,  he  having  remarried,  to  foreclose  the 
mortgage.  Service  in  this  case  was  constructive, 
but  the  affidavit  for  publication  is  conceded  to 
have  been  fatally  defective.  A  decree  of  foreclos- 
ure was  entered  and  the  remaining  forty  acres 
sold  under  that  decree  to  Hooper.  It  will  be  ob- 
served that  the  plaintiffs  claim  relief  solely  on  the 
ground  that  the  proceedings  were  void  as  to  them 
and  their  ancestor, — the  proceedings  on  the  cred- 
itors' bill,  because  no  jurisdiction  was  obtained  as 
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to  Mrs.  Hall;  the  foreclosure  proceedings,  be- 
cause no  jurisdiction  was  obtained  over  any  per- 
son and  the  plaintiffs  were  not  even  made  parties. 
No  offer  to  redeem  from  the  mortgage  is  made, 
because  the  plaintiffs'  theory  is  that  the  title  be- 
ing in  Mrs.  Hall,  the  mortgage  executed  by  Hall 
alone  created  no  lien  upon  her  land.  In  addition 
to  the  issues  already  stated  the  defendant  pleads 
that  plaintiffs  are  estopped  by  claiming  under  the 
deed  to  Mrs.  Hall  from  denying  the  validity  of  the 
mortgage  executed  by  Hall  as  a  part  of  the  same 
transaction.  The  plaintiffs  in  reply  charge  two 
estoppels.  They  charge  that  Hooper  is  estopped 
to  deny  the  validity  of  the  conveyance  to  Mrs.  Hall 
because  he  claims  under  a  deed  purporting  to 
convey  her  interest  They  further  charge  that 
the  defendant  is  estopped  to  assert  the  validity  of 
the  mortgage  because  of  his  successful  impeach- 
ment thereof  by  the  proceedings  on  the  creditors' 
bill.  The  district  court  found  "that  the  plaintiffs 
have  now  no  cause  of  action,"  and  dismissed  the 
case.  Prom  this  decree  the  plaintiffs  appeal.  It 
may  be  inferred  from  the  use  of  the  word  "now" 
in  the  finding  above  quoted,  as  well  as  from  the 
direction  which  the  argument  has  largely  taken, 
that  the  district  court  was  of  the  opinion  that  an 
action  to  quiet  title  would  not  lie  while  Hooper 
was  in  actual  possession  of  the  land.  It  is  clear 
that  plaintiffs,  while  admitting  an  estate  in 
Hooper  for  the  life  of  Hall,  could  not  yet  maintain 
ejectment  If  this  was  the  view  of  the  district 
court  it  was  fully  warranted  by  the  case  of  State 
V.  Sioux  City  d  P.  R.  Co.^  7  Neb.,  357,  followed  by 
several  other  cases  implying  that  an  action  to 
quiet  title  will  not  lie  against  one  in  actual  pos- 
session of  the  land  in  controversy.    A  defendant 
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in  such  actual  possession  is  entitled  to  the  rights 
accorded  by  an  action  of  ejectment  where  the 
plaintiff,  claiming  the  legal  title,  seeks  to  oust 
him  from  possession.  {Gregory  v,  Lancaster  County 
Bank,  16  Neb.,  411;  Snotcden  v.  Tykr,  21  Neb.,  199; 
Betts  V.  Simsy  25  Neb.,  166.)  The  rule  stated -in 
these  cases  is  unquestionably  correct;  but  in  State 
V.  Simi^  City  &  P.  R.  Co.,  supra,  and  some  other 
cases,  its  limitations  were  lost  sight  of.  The  dis- 
tinction was  not  observed  between  an  action  to 
establish  title  and  an  action  to  recover  possession 
of  the  land.  Section  57,  chapter  73,  Compiled 
Statutes,  provides:  "That  an  action  may  be 
brought  and  prosecuted  to  final  decree,  judgment, 
or  order,  by  any  person  or  persons,  whether  in 
actual  possession  or  not,  claiming  title  to  real 
estate,  against  any  person  or  persons  who  claim 
an  adverse  estate  or  interest  therein,  for  the  pur- 
pose of  determining  such  estate  or  interest  and 
quieting  the  title  to  said  real  estate."  Section  59 
provides:  "Any  person  or  persons  having  an  in- 
terest in  remainders  or  reversion  in  real  estate 
shall  be  entitled  to  all  the  rights  and  benefits  of 
this  act"  In  Foree  v.  Stubls,  41  Neb.,  271,  decided 
since  this  case  was  tried  in  the  district  court,  the 
object  of  this  statute  was  carefully  considered. 
State  V.  Sioux  City  &  P.  It  Co.  was  overruled  in  so 
far  as  it  denied  a  right  to  proceed  to  quiet  title 
against  one  in  possession,  and  the  rule  established 
in  conformity  with  the  language  of  the  statute. 
If  Hooper  was  tenant  of  the  life  estate,  a  posses- 
sory action  could  not  now  be  maintained  against 
him;  but  the  plaintiffs  could  proceed  under  sec- 
tion 59  to  have  their  estate  in  remainder  estab- 
lished. 
It  becomes  necessary  to  consider  separately  the 
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title  to  that  portion  of  the  land  sold  under  the 
decree  based  on  the  creditors'  bill  and  that  por- 
tion sold  under  the  decree  of  foreclosure.  Consid- 
ering first  the  former  portion,  the  plaintiffs  claim 
solely  under  the  deed  from  Peterson  and  because 
of  want  of  jurisdiction  over  Mrs.  Hall  in  the  pro- 
ceedings resulting  in  the  sale.  The  evidence 
shows  beyond  all  controversy  that  Mrs.  Hall  paid 
no  consideration  for  the  land  and  had  no  connec- 
tion with  the  transaction.  It  is  as  clear  as  any- 
thing can  be  made  by  human  evidence  that  the 
conveyance  of  the  land  to  her  was  an  artifice  to 
divest  any  lien  or  claim  which  might  have  been 
obtained  by  virtue  of  the  garnishment  of  Peterson 
in  the  action  against  Hall.  The  plaintiffs  merely 
represent  Mrs.  Hall.  They  have  no  higher  claim 
than  she  had.  They  are  here  seeking  the  affirma- 
tive aid  of  a  court  of  equity  to  establish  their  title. 
Whatever  may  be  the  rights  of  parties  to  assert  at 
law  the  invalidity  of  a  judgment,  or  at  law  or  in 
equity  to  resist  its  enforcement  for  want  of  juris- 
diction to  render  it,  it  is  the  firmly  established 
doctrine  that  a  court  of  equity  will  not  lend  its 
affirmative  aid  to  persons  seeking  to  avoid  the 
enforcement  of  a  void  judgment,  unless  it  be  made 
to  appear  that  they  have  a  valid  defense  thereto. 
{Chicago J  B.  d  Q.  R.  Co.  v.  Manning j  23  Neb.,  552; 
Osbom  V.  OcliVy  29  Neb.,  661;  Hartford  Fire  Ins.  Co. 
V.  Meyer y  30  Neb.,  135;  Wilson  v.  Shipmany  34  Neb., 
573;  Janes  v.  Howell,  37  Neb.,  320;  Pilger  v.  Tor- 
rence,  42  Neb.,  903.)  In  some  of  the  cases  cited 
the  rule  was  confined  to  judgments  regular  on 
their  face;  but  we  can  perceive  no  distinction  on 
principle.  The  doctrine  is  based  on  the  broad 
principle  that  to  obtain  relief  from  a  court  of 
equity  an  equitable  right  must  be  shown.    Where 
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a  party  is  without  equity  in  his  favor  the  court 
will  remit  him  to  his  legal  remedies.  If  one  can- 
not obtain  the  aid  of  a  court  of  equity  to  prevent 
the  enforcement  of  a  void  judgment  without  show- 
ing a  defense  thereto,  it  would  seem  to  follow  that 
he  cannot,  without  showing  such  defense,  obtain 
the  assistance  of  a  court  of  equity  to  vacate  pro- 
ceedings whereby  the  judgment  has  already  been 
enforced;  and  to  apply  the  rule  to  the  present 
case  the  plaintiffs  cannot  be  permitted  to  set  aside 
the  sale  made  under  the  void  decree  without 
establishing  an  equity  to  the  land  in  themselves^ 
{Hughes  v.  Homely  33  Neb.,  703.) 

As  to  the  forty-acre  tract,  the  case  rests  on  en- 
tirely different  principles.  Hooper  claims  title 
not  under  the  creditors'  bill  or  adversely  to  the 
conveyance  to  Mrs.  Hall,  but  through  that  convey- 
ance, or,  at  least,  through  the  foreclosure  of  the 
mortgage  which  was  a  part  of  the  transaction^ 
Mrs.  Hall  died  before  the  foreclosure  suit  was  in- 
stituted. The  plaintiffs  were  not  made  parties, 
and  Hall,  who  was  made  a  party,  was  not  sub- 
jected to  valid  service.  The  proceedings  were 
therefore  wholly  without  jurisdiction,  and  the 
foreclosure  and  sale  were  void.  The  plaintiffs 
contend  that  the  mortgage  was  not  a  lien  upon 
the  land  beyond  Hall's  life  estate,  which  fell  in 
subsequent  to  the  execution  of  the  mortgage* 
This  claim  is  based  on  the  fact  that  the  mortgage 
was  executed  by  M.  S.  Hall  in  his  own  name,  and 
did  not  purport  even  to  be  the  act  of  Mrs.  Hall  or 
that  of  Hall  as  her  agent.  It  must  be  remem- 
bered, however,  that  the  conveyance  was  made  to 
Mrs.  Hall  in  satisfaction  of  Peterson's  debt  to 
Hall,  and  the  mortgage  was  executed  at  the  same 
time,  and  as  a  part  of  the  same  transaction,  ta 
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secure  the  repayment  of  the  excess  of  the  value  of 
the  land  over  Peterson's  debt  to  Hall,  The  plaint- 
iffs are  entitled  to  Mrs.  HalPs  rights, — no  more. 
Hooper,  on  the  other  hand,  by  the  purchase  of  the 
Peterson  notes,  became  vested  with  Peterson's 
rights.  It  is  argued  that  there  is  no  proof  that  he 
paid  any  consideration  for  the  notes.  This,  how- 
ever, makes  no  difference.  {Lotiey  v.  Courtnayy  24 
Neb.,  580.)  Assuming  that  Hall  at  the  time  of  the 
transaction  was  without  any  authority  to  contract 
on  behalf  of  Mrs.  Hall,  it  is  nevertheless  the  estab- 
lished law  that  a  principal  who  affirms*  or  ratifies 
a  contract  made  for  him  by  his  agent  must  adopt 
all  the  instrumentalities  employed  by  his  agent 
to  bring  it  to  a  consummation.  (JosVm  v.  Miller^ 
14  Neb.,  91.)  The  mortgage  cannot  be  sustained 
as  a  legal  mortgage,  because  not  executed  by  the 
owner  of  the  fee;  but  an  application  of  the  prin- 
ciple stated  requires  that  it  should  be  given  effect 
as  an  equitable  mortgage.  {Love  v.  Sierra  Nevada 
Lake  Water  &  Mining  Co.j  32  Cal.,  639;  Miller  v. 
Rutland  &  W.  R.  (7o.,  36  Vt,  452.)  The  rule  estab- 
lished by  these  cases  is  that  a  mortgage  made  by 
an  agent  in  his  own  name  is  binding  in  equity  if 
the  agent  had  authority  and  the  failure  to  execute 
it  in  the  name  of  the  principal  resulted  from  acci- 
dent or  mistake.  It  is  true  that  Hall  had  no  au- 
thority in  writing  from  Mrs.  Hall  to  execute  the 
mortgage,  as  would  seem  to  be  required  by  section 
25,  chapter  32,  Compiled  Statutes;  but  we  do  not 
think  that  in  order  to  give  effect  to  the  equitable 
principle  underlying  these  decisions  the  transac- 
tion must  necessarily  be  evidenced  as  required  by 
the  statute  of  frauds.  In  the  Vermont  case  cited 
there  was  no  memorandum  which  to  our  mind 
would  be  sufficient  to  satisfy  the  statute.    All 
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that  existed  was  a  resolution  of  the  board  of 
directors  of  the  corporation  on  whose  behalf  the 
conveyance  was  executed.  We  think  the  case  is 
within  the  principle  of  Morrow  v.  Jonesy  41  Neb., 
867,  where  a  grantee  in  a  deed  absolute  in  form 
was  held  bound  through  the  acceptance  of  the 
deed  by  a  defeasance  executed  by  an  attorney  not 
in  that  behalf  authorized.  The  mortgage  by  Hall 
must  therefore  be  treated  as  a  valid  lien  upon  the 
land,  as  between  the  parties  to  the  transaction. 
What  the  rights  of  a  lona  fide  purchaser  would  be 
need  not  tie  considered.  The  case  as  to  the  forty- 
acre  tract  then  resolves  itself  into  this:  The  mort- 
gagors seek  to  have  their  title  established  against 
a  mortgagee  in  possession  under  a  sale  made  to 
him  in  the  course  of  void  foreclosure  proceedings. 
It  is  pleaded  that  Hooper  is  estopped  from  setting 
up  title  under  the  foreclosure  proceedings  by 
reason  of  his  prior  proceedings  under  the  cred- 
itors' bill  adjudging  the  mortgage  as  well  as  the 
deed  to  Mrs.  Hall  void  as  against  him;  but  the 
conveyances  attacked  by  the  creditors'  bill  were 
not  absolutely  void.  They  were  only  void  as 
against  creditors.  Hooper  was  a  creditor  at  the 
time  and  he  did  successfully  attack  the  convey- 
ances; but  he  satisfied  his  debt  through  a  sale  of 
the  remainder  of  the  land.  His  debt  having  been 
satisfied,  the  basis  on  which  he  obtained  the  de- 
cree in  the  creditors'  bill  was  destroyed.  He 
was  no  longer  a  creditor.  He  was  no  longer 
entitled  to  attack  the  conveyances  as 'to  the 
rest  of  the  land.  Much  less  was  he  estopped 
from  affirming  them.  Let  us  suppose  that  the 
mortgage  had  been  foreclosed  by  Peterson  him- 
self upon  this  forty  acres.  The  decree  on  the 
creditors'  bill  would  certainly  not  estop  him  from 
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such  proceedings.  Suppose,  on  foreclosure  by 
him,  Hooper  bought  the  land.  He  could  certainly 
take  good  title.  Suppose,  on  the  other  hand,  the 
land  sold  in  pursuance  of  the  creditors'  bill  had 
been  bought  by  a  stranger.  Hooper  would  cer- 
tainly be  estopped  from  setting  up  the  mortgage 
as  against  the  title  of  such  a  stranger  acquired 
under  proceedings  by  Hooper  impeaching  the 
mortgage.  But  Hooper  had  in  the  first  instance 
his  election  to  avoid  the  conveyances  or  to  let 
them  stand.  He  elected  to  avoid  them  as  a  cred- 
itor and  subjected  a  portion  of  the  land  to  the  pay- 
ment of  his  debt  The  debt  was  entirely  satisfied 
out  of  that  portion.  He  was  no  longer  a  creditor 
and  could  not  assert  any  claim  against  the  re- 
maining portion.  He  then  had  the  same  right  to 
deal  with  the  grantee^  of  the  remaining  portion 
on  the  faith  of  their  ownership  as  a  stranger  with 
notice  would  have.  It  is  a  purely  fortuitous  cir- 
cumstance that  the  same  person  acquired  title  to 
that  portion  subjected  to  sale  by  the  creditors' 
bill  and  to  that  portion  sold  under  the  mortgage; 
and  no  estoppel  arises. 

The  petition  having  been  drawn  on  the  theory 
that  not  only  were  the  foreclosure  proceedings 
void,  but  the  mortgage  also,  no  offer  was  made  to 
redeem  from  the  mortgage.  We  hold  that  the 
mortgage  was  not  void,  and  therefore  the  plaint- 
iffs, representing  the  mortgagor,  must,  in  order  to 
remove  the  cloud  cast  by  the  deed  executing  the 
foreclosure  sale,  offer  to  pay  what  is  equitably  due 
under  the  mortgage.  {Ijoney  v.  Courtnay^  supra.) 
The  fact  that  the  action  was  not  brought  until 
more  than  ten  years  after  the  mortgage  matured 
does  not  relieve  the  plaintiffs  from  that  obliga- 
tion.    (Merriam  v.   Goodlettj  36   Neb.,   384.)     Al- 
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though  the  statute  of  limitations  has  prevented  a 
foreclosure  of  the  mortgage,  the  mortgagor  must 
offer  to  redeem  in  order  to  obtain  affirmative  re- 
lief from  a  court  of  equity.  In  the  case  last  cited 
the  plaintiff  was  permitted  to  amend  in  this  court 
by  offering  to  redeem ;  but  in  the  case  before  us 
it  stands  admitted  that  Hooper  entered  into  pos- 
session in  1876,  much  more  than  ten  years  before 
this  suit  was  brought.  It  has  been  held  that 
where  the  lands  have  remained  unoccupied,  the 
statute  of  limitations  does  not  begin  to  run 
against  a  bill  to  redeem  until  tender  of  money  or 
a  refusal  to  reconvey.  (Wilson  v.  Richards,  1  Neb., 
342.)  But  we  think,  by  all  the  authorities,  the 
statute  does  begin  to  run  after  the  debt  matures 
from  the  time  the  mortgagee  enters  into  open, 
notorious,  and  actual  possession  under  claim  of 
ownership.  Even  under  the  old  practice,  where 
courts  of  equity  were  not  bound  by,  but  merely 
followed  the  analogy  of  the  statutes  of  limita- 
tions, such  was  the  rule.  {AnanynumSf  by  Lard 
HardwickCj  3  Atk.  [Eng.],  313;  Dexter  v.  Arnold^ 
1  Sum.  [U.  S.],  109;  Knotdton  v.  WaUcer,  13  Wis., 
295;  Montgomery  v.  Chadtrick,  7  la.,  114.)  The  ac- 
tion was  therefore  barred  whether  the  four  or 
the  ten-year  statute  applies,  and  the  defendant 
pleaded  the  bar. 

It  is  contended  that  Hooper  is  rightfully  in  pos- 
session for  the  life  estate  of  Milton  S.  Hall,  and 
that,  therefore,  the  statute  has  not  yet  begun  to 
run;  but  we  have  already  held  that  under  our 
law  this  action  may  be  maintained  by  a  re- 
mainder-man during  the  term  of  a  tenant  for  life. 
Indeed,  as  already  suggested,  if  this  were  not 
true,  the  plaintiffs  would  have  no  standing  in 
court  at  this  time.     The  answer  made  to  this  is 
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that  Hooper^s  possession  has  never  become  ad- 
verse to  the  plaintiffs  on  account  of  such  life 
estate;  but  as  to  this  forty-acre  tract,  at  least, 
there  is  not  only  no  presumption  that  Hooper's 
possession  is  for  the  life  estate  of  Hall,  but  it  was 
manifestly  from  the  outset  adverse  to  the  plaint- 
iffs under  a  claim  of  ownership  in  fee.  The  fore- 
closure proceedings  are  as  much  void  against  Hall 
as  they  are  against  the  plaintiffs.  The  mortgage 
purports  to  incumber  the  fee.  Foreclosure  was 
sought  against  the  fee.  The  sheriff's  deed  pur- 
ports to  convey  the  fee.  It  was  recorded  the  day 
after  its  execution.  Everything  shows  that  Hoop- 
er's possession  has  been  under  a  claim  derived 
from  the  foreclosure,  and  not  as  life  tenant. 
Amendments  are  by  the  Code  permitted  in  fur- 
therance of  justice.  (Code  of  Civil  Procedure,  sec. 
144.)  We  hold  the  mortgage  to  have  been  a  valid 
equitable  incumbrance  upon  the  land,  and  that 
the  plaintiffs  are  not  entitled  to  relief  against  it 
as  against  the  mortgagee,  in  possession  under  a 
void  foreclosure  sale,  without  offering  to  redeem. 
They  have  not  so  offered,  and  their  right  to  re- 
deem being  barred  by  the  statute  of  limitations, 
we  cannot  now  permit  an  amendment  for  that 

purpose. 

Judgment  affibmed. 


Harrison^  J.i  not  sitting. 
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^  ^^^'  State  of  Nebraska,  ex  rel.  Edward  Petry,  v.  ' 

George  W.  Leidigh. 

Filed  Februaby  18, 1896.    No.  8242. 

L  Habeas  Corpus:  Review.  Errors  and  Irregularities  of  the 
trial  court  in  a  criminal  prosecution  must  be  corrected 
by  direct  proceeding  for  a  review  of  the  final  Judgment 
or  order  complained  of.  The  writ  of  habeas  corpus  is 
never  allowed  as  a  substitute  for  an  appeal  or  writ  of 
error. 

2.  Eztraditlon:  Right  to  Try  Fugitive  fob  Extraditable 
Offenses.  A  fugitive  from  Justice  surrendered  by  one 
state  upon  the  demand  of  another  may,  notwithstanding 
his  objection,  be  prosecuted  by  the  latter  for  any  extra- 
ditable offense  committed  within  its  borders  without  first 
having  had  an  opportunity  to  return  to  the  state  by  which 
he  was  surrendered.     {Lascelles  t?.  Georgia,  148  U.  S.,  537.) 

8. :  Constitutional  Law.   A  fugitive  is  not  in  such  case 

denied  any  rights,  privileges,  or  immunities  secured  to 
him  by  the  constitution  or  the  laws  of  the  United  States. 

4.  Imprisonment  Without  Extradition.  In  re  Robinson,  29 
Neb.,  135,  distinguished. 

Original  application  for  writ  of  habeas  corpus. 
The  opinion  contains  a  statement  of  the  case. 

J.  0.  Detweilery  for  petitioner: 

The  petitioner  not  haying  had  an  opportunity 
to  return  to  the  state  from  which  he  was  taken, 
should  only  have  been  tried  for  the  offense  for 
which  he  was  extradited.  (9  Am.  &  Eng.  Ency. 
Law,  252;  State  v.  Hilly  40  Kan.,  338;  In  re  Robin- 
souy  29  Neb.,  135;  In  re  Cannon^  47  Mich.,  481;  Ej? 
parte  McKnight,  28  N.  E.  Rep.  [O.],  1034;  Compton 
V.  Wilder y  40  O.  St.,  130;  Tan  Horn  v.  Great  Western 
Mfg,  Co.y  37  Kan.,  523;   United  States  v.  Watts^  14 
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Fed.  Bep.,  130;  Ex  parte  HihhSy  26  Fed.  Rep.,  A21; 
Ex  parte  Cajfy  32  Fed.  Rep.,  911;  United  States  v. 
Rauscher,  119  U.  S.,  407;  State  v.  Yanderpool,  39  O. 
St.,  278;  Commonwealth  v.  HaweSy  13  Bush  [Ky.], 
700;  State  v.  Simmons,  39  Kan.,  262;  State  v.  Ross, 
21  la.,  467;  State  v.  Brewster,  7  Vt,  118;  Dows' 
Case,  18  Pa.  St,  37;  Ker  v.  People,  110  111.,  627.) 

Habeas  corpus  is  the  proper  writ  upon  which  to 
procure  the  prisoner's  discharge.  {Ex  parte  Mc- 
Knight,  28  N.  E.  Rep.  [O.],  1034;  In  re  RoUnson, 
29  Neb.;  135.) 

A.  S.  Churchill,  Attorney  General,  and  George  A. 
Day,  Deputy  Attorney  General,  for  the  state: 

The  court  has  jurisdiction  over  the  person  of 
one  who  has  been  extradited  from  a  sister  state 
to  place  him  on  trial  for  an  ofifense  other  than  that 
for  which  he  was  extradited,  without  his  first  hav- 
ing had  an  opportunity  to  return  to  the  state  of 
his  asylum.  {State  v.  Brewster,  7  Vt.,  118;  In  re 
Noyes,  17  Albany  L.  J.,  407;  Kingen  v.  Kelley,  28 
Pac.  Rep.  [Wyo.],  36;  State  v.  Glover,  17  S.  E.  Rep. 
[N.  Car.],  525;  In  re  Keller,  36  Fed.  Rep.,  682; 
Mahon  v.  Justice,  127  U.  S.,  700;  State  v.  Ross,  21 
la.,  467;  State  v.  Stewart,  19  N.  W.  Rep.  [Wis.], 
429;  Ham  v.  State,  4  Tex.  App.,  645;  Williams  v. 
Weher,  28  Pac.  Rep.  [Colo.],  21;  People  v.  Cross,  32 
N.  E.  Rep.  [N.  Y.],  246;  Commonwealth  v.  Wright, 
33  N.  E.  Rep.  [Mass.],  82;  Lascelles  v.  State,  16  S. 
E.  Rep.  [Ga.],  945;  State  v.  Kealy,  56  N.  W.  Rep. 
[la.],  283;  State  v.  Wenzel,  77  Ind.,  428;  Cook  v. 
Hart,  146  U.  S.,  183;  In  re  Miles,  52  Vt,  609.) 

Upon  the  facts  presented  by  the  record  habeas 
corpus  is  not  petitioner's  proper  remedy.  {Ex  parte 
Fisher,  6  Neb.,  309;  Williamson's  Case,  26  Pa.  St, 
17;  Commonwealth  v.  Deacon,  8  S.  &  R.  [Pa.],  72; 
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Ex  parte  Toney^  11  Mo.,  661;  In  re  Betts,  36  Neb., 
282;  State  v.  Crinklaw,  40  Neb.,  759;  In  re  Havliky 
45  Neb.,  747.) 

Post,  0.  J. 

This  Is  an  application  addressed  to  this  court, 
in  the  exercise  of  its  original  jurisdiction,  for  a 
writ  of  habeas  corpus  in  behalf  of  Edward  Petry, 
who  is,  according  to  the  complaint  which  is  the 
basis  of  the  proceeding,  unlawfully  imprisoned 
by  the  respondent,  George  W.  Leidigh,  as  warden 
of  the  penitentiary.  It  is  unnecessary  to  copy  at 
length  from  the  record,  as  the  material  facts  may 
be  briefly  stated,  viz.:  On  the  4th  day  of  April, 
1895,  application  was  made  to  the  governor  of 
this  state  for  a  requisition  upon  the  governor  of 
Illinois  for  the  surrender  of  the  relator,  an  alleged 
fugitive  from  justice,  who  was  charged  by  the 
complaint  of  one  Jewett  with  burglariously  en- 
tering the  house  of  the  said  complainant,  in  the 
county  of  Douglas,  in  the  night  season,  and  with 
stealing  therefrom  jewelry  and  clothing  of  the 
value  of  |50.  Upon  said  application  a  requisition 
was  allowed,  in  pursuance  of  which  a  warrant  was 
issued  by  the  governor  of  Illinois  for  the  appre- 
hension of  the  relator,  and  upon  which  the  latter 
was,  on  March  7,  arrested  and  immediately  there- 
after conveyed  to  Douglas  county,  in  this  state, 
for  trial.  Having  waived  a  preliminary  hearing 
upon  the  charge  mentioned,  he  was  committed  to 
the  jail  of  said  county,  and  on  the  3d  day  of  May 
an  information  was  filed  by  the  county  attorney 
charging  him  with  the  identical  offense  specified 
in  the  extradition  papers,  to  which  he  interposed 
a  plea  of  not  guilty  and  was  remanded  for  trial. 
On  the  20th  day  of  June,  1895,  the  said  relator, 


Vol.  47]       JANUARY  TERM,  1896.  129 


state  T.  Leidlgh. 


vithout  having  had  an  opportnnity  to  depart  from 
this  state,  and  without  his  consent,  was  taken  be- 
fore a  magistrate  in  and  for  Douglas  county  and 
required  to  answer  another  and  different  charge, 
to- wit,  of  burglariously  entering  the  house  of  one 
Thomas  H.  O'Neill  and  stealing  therefrom  jewelry 
of  the  value  of  f  37.50,  and  upon  which  charge  he 
was  committed  for  trial.  Afterward,  during  the 
Hay,  1895,  term  of  the  district  court,  an  informa- 
tion was  therein  filed  by  the  county  attorney 
charging  the  relator  with  the  last  mentioned  of- 
fense, and  to  which  the  latter,  at  a  subsequent 
day  of  the  term,  entered  a  plea  of  not  guilty,  ac- 
companied by  an  affidavit  challenging  the  juris- 
diction of  the  court  over  his  person,  in  which  the 
matters  here  stated  are  set  out  in  detail.  His  ob- 
jection to  the  jurisdiction  of  the  court  being  over- 
ruled, a  trial  was  had,  resulting  in  a  conviction 
of  the  offense  charged  in  said  information,  and 
which  judgment  the  respondent  relies  upon  as  a 
justification  in  this  proceeding. 

It  is  in  the  first  place  contended  by  the  attorney 
general  that,  conceding  the  action  complained  of 
to  be  irregular,  it  is  at  most  voidable,  not  affect- 
ing the  jurisdiction  of  the  district  court,  and  that 
the  relator^s  remedy  is  accordingly  by  direct  pro- 
ceeding to  secure  a  review  of  the  judgment  of 
-conviction.  There  appears  to  be  no  doubt  of  the 
soundness  of  that  proposition,  either  upon  reason 
or  authority.  The  accused,  in  the  language  of 
the  statute,  "shall  be  taken  to  have  waived  all 
defects  which  may  be  excepted  to  by  a  motion  to 
<iuash,  or  a  plea  in  alxatement,  by  demurring  to  an 
indictment,  or  pleading  in  bar,  or  the  general 
issue."  (Criminal  Code,  sec.  444.)  The  writ  of 
habeas  corptis^  as  said  by  this  court  in  State  v. 
13 
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CrinklaWy  40  Neb.,  759,  "is  not  a  corrective  remedy ^ 
and  is  never  allowed  as  a  substitute  for  appeal  or 
writ  of  error,"  and  the  same  principle  is  distinctly 
recognized  in  Ex  parte  Fishery  6  Neb.,  309;  In  re 
Beits,  36  Neb.,  282;  In  re  Havlik,  45  Neb.,  747. 
But  there  exists  a  fundamental  objection  to  thi» 
proceeding.  The  right  of  a  demanding  atate,. 
upon  the  surrender  of  a  fugitive  from  justice,  to 
try  him  upon  a  charge  other  than  that  si)ecifle<I 
in  the  extradition  papers  has  long  been  the  sub- 
ject of  judicial  controversy.  Arrayed  on  one  side 
are  cases  which  appear  to  rest  upon  the  inherent 
justice  of  the  claim  that  a  court  cannot  acquire 
jurisdiction  over  the  person  of  one  accused  of 
crime  through  the  fraud,  duplicity,  or  abuse  of 
process  by  an  officer  or  agent  entrusted  with  the 
impartial  administration  of  the  law.  On  the 
other  hand  are  cases  holding  that  a  fugitive  sur- 
rendered by  one  state  on  the  demand  of  another 
may,  under  the  constitution  and  the  laws  of  the 
United  States,  be  prosecuted  for  any  extraditable 
offense  committed  within  the  territorial  jurisdic- 
tion of  the  latter,  on  the  ground  that  there  exists 
no  right  of  asylum  as  applied  to  interstate  extra- 
dition, and  that  it  would  be  a  useless  and  idle 
ceremony  to  return  a  fugitive  to  another  state  in 
order  to  again  demand  his  surrender  for  trial. 
The  constitutional  provision  upon  the  subject  is 
found  in  section  2  of  article  4  of  the  constitution 
of  the  United  States,  viz. :  "A  person  charged  in 
any  state  with  treason,  felony,  or  other  crime,  who 
shall  flee  from  justice  and.be  found  in  another 
state,  shall,  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled,  be  delivered  up, 
to  be  removed  to  the  state  having  jurisdiction  of 
the  crime."    The  acts  of  congress  bearing  upon 
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the  subject  (sees.  5278,  5279,  Revised  Statutes, 
TJ.  S.)  are  designed  merely  to  carry  into  effect  the 
constitutional  provision,  without  assuming  to  en- 
large or  restrict  the  rights  of  the  several  states 
thereunder.  During  every  stage  of  the  discussion 
the  courts  have  agreed  substantially  upon  one 
proi)08ition,  viz.,  that  the  subject  involved  is  a 
construction  of  the  national  constitution,  and,, 
therefore,  in  its  broadest  sense,  a  federal  question^ 
It  is  worthy  of  note,  too,  that  until  a  compara- 
tively recent  date  the  diversity  of  opinion  among 
federal  judges  respecting  the  true  interpretation 
of  the  foregoing  provision  was  no  less  radical 
than  existed  between  state  courts.  But  in  Las- 
celles  r.  Oeorgia^  148  U.  S.,  537,  which  was  a  writ  of 
error  to  the  supreme  court  of  the  state  of  Georgia,, 
the  subject  was  by  the  supreme  court  consid- 
ered in  all  of  its  phases,  and  the  conclusion  an- 
nounced fully  sustained  the  power  of  the  demand- 
ing state  to  try  a  fugitive  surrendered  pursuant 
to  the  constitution  of  the  United  States,  for  any 
crime  committed  within  its  borders,  whether 
specified  in  the  extradition  warrant  or  not,  and 
that  one  so  tried  is  not  thereby  deprived  of  any 
rights,  privileges,  or  immunities  secured  to  him  hj 
the  constitution  or  laws  of  congress.  As  that 
case  must  be  regarded  as  an  authoritative  con- 
struction of  the  constitutional  provision  govern- 
ing the  subject,  and  binding  alike  upon  state  and 
federal  tribunals,  we  feel  warranted  in  here  quot- 
ing at  some  length  from  the  opinion  of  the  court 
by  Mr.  Justice  Jackson:  "But  it  is  settled  by  the 
decisions  of  this  court  that,  except  in  the  case  of 
a  fugitive  surrendered  by  a  foreign  government, 
there  is  nothing  in  the  constitution,  treaties,  or 
laws  of  the  United  States  which  exempts  an  of- 
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fender,  brought  before  the  courts  of  a  state, 
for  an  offense  against  its  laws,  from  trial  and 
punishment,  even  though  brought  frcm  another 
state  by  unlawful  violence  or  by  abuse  of 
legal  process.  {Ker  t\  State  of  Illinois^  119  U.  S., 
436;  Mahon  v.  JusticCy  127  U.  8.,  700;  Cook  v.  Hart, 
146  U.  S.;  183.)  ♦  ♦  ♦  To  apply  the  rule  of 
international  or  foreign  extradition  as  announced 
in  United  States  v.  Rdiischery  119  U.  S.,  407,  to  in- 
terstate rendition  involves  the  confusion  of  two 
essentially  different  things,  which  rest  upon  en- 
tirely different  principles.  In  the  former  the  ex- 
tradition depends  upon  treaty,  contract,  or  stipu- 
lation, which  rests  upon  good  faith,  and  in  respect 
to  which  the  sovereign  upon  whom  the  demand 
is  made  can  exercise  discretion  as  well  as  investi- 
gate the  charge  on  which  the  surrender  is  de- 
manded, there  being  no  rule  of  comity  under  and 
by  virtue  of  which  independent  nations  are  re- 
quired or  expected  to  withhold  from  fugitives 
within  their  jurisdiction  the  right  of  asylum.  In 
the  matter  of  interstate  rendition,  however,  there 
is  the  binding  force  and  obligation,  not  of  con- 
tract, but  of  the  supreme  law  of  the  land,  which 
imposes  no  conditions  or  limitations  upon  the 
jurisdiction  and  authority  of  the  state  to  which 
the  fugitive  is  returned." 

In  re  Robinson,  29  Neb.,  135,  has  been  cited  as 
supporting  the  claim  of  the  relator;  but  that  con- 
tention is  based  upon  apparent  misconception  of 
what  is  there  decided,  viz.,  that  one  forcibly  and 
unlawfully  carried  into  this  state  will  not  be  held 
to  answer  to  a  criminal  charge  without  an  oppor- 
tunity to  return  to  the  state  from  whence  he  is 
brought.  What  is  there  said  in  regard  to  the 
right  of  the  state  to  prosecute  a  fugitive  regularly 
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extradited  is  mere  ohitery  and  not  intended  as  deci- 
sive Qf  the  question  now  before  us.  To  what  ex- 
tent that  case  is  to  be  regarded  as  authority,  when 
applied  to  the  same  or  a  similar  state  of  facts,  in 
view  of  the  decision  in  Lascelles  v.  Georgia,  is  a 
question  foreign  to  this  controversy  and  does  not 
call  for  notice.  It  follows,  however,  that  the  writ 
must  be  denied  and  the  relator  remanded  to  the 

custody  of  the  respondent 

Writ  denied. 


City  of  Harvard  v.  L.  P.  Crouch,  Adminis- 
trator. 

Filed  February  18,  1896.    No.  6081. 

1.  Beview:  Weight  of  Evidence.    A  judgment  will  not  be 

reversed  on  account  of  a  mere  difference  of  opinion  be- 
tween this  court  and  the  trial  Judge  or  Jury  regarding 
the  weight  of  the  evidence. 

2.  Xunicipal  Corporations:  Change  in  Grade  of  Streets: 

Damages.  Under  the  constitution  of  this  state  providing^ 
that  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  compensation,  a  city  is  liable  for 
damage  resulting  from  a  material  change  of  the  grade 
of  Its  streets  from  the  natural  surface.  {Harmon  v,  Citif 
of  Omaha,  17  Neb.,  548.) 

8.  :    :    .    The  measure  of  damage  in  such 

cases  is  the  depreciation  in  the  value  of  the  property,  oc* 
casioned  by  the  change  of  grade.  {Omaha  Belt  R,  Co.  v. 
McDermott,  25  Neb.,  714.) 


4.  Witnesses:  Credibility:  Instructions:  Review.  It  is  not 
error  to  advise  the  Jury  that  in  determining  the  credit 
which  should  be  given  to  the  defendant's  witnesses  their 
interest  in  the  result  of  the  suit  may  be  taken  into  con- 
sideration.    {Barmby  v.  Wolfe,  44  Neb.,  77.) 
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Error  from  the  district  court  of  Clay  county. 
Tried  below  before  Morris,  J. 

Leslie  G.  Hurd,  for  plaintiff  in  error. 

L.  P.  Grouchy  contra. 

Post,  C.  J. 

A  former  opinion  in  this  cause  is  reported  under 
the  title  of  Hammond  v.  Gity  of  Harvard,  31  Neb., 
635.  The  plaintiff  below,  Hammond,  having  died 
in  the  meantime,  the  cause  was  prosecuted  to 
judgment  in  the  name  of  L.  P.  Crouch  as  adminis- 
trator. The  facts  essential  to  an  understanding 
of  the  controversy  are  set  out  at  length  in  the 
opinion  referred  to,  and  need  not  be  here  repeated. 
It  is  sufficient  for  our  present  purpose  that  the 
cause  of  action  alleged  is  (1)  the  grading  of  Clay 
avenue,  in  the  city  of  Harvard,  so  as  to  collect 
and  discharge  the  surface  water  upon  the  lot  of 
the  deceased  adjacent  thereto,  and  against  a  cer- 
tain brick  building  situated  upon  said  lot;  (2)  the 
raising  of  the  sidewalk  in  front  of  the  plaintiff's 
said  building  from  fourteen  to  sixteen  inches 
above  the  level  of  the  floor,  and  exposing  it  to  in- 
vasion of  the  floods  at  certain  seasons  of  the  year. 

We  have  carefully  read  the  evidence  in  the  rec- 
ord and  are  unable  to  say  that  the  amount  of  the 
verdict,  f  310,  is  excessive.  Were  the  question  an 
open  one  for  a  flnding  in  accordance  with  what,  to 
us,  appears  the  weight  of  the  evidence,  we  would 
feel  constrained  to  assess  the  plaintiff's  damage 
at  a  sum  considerably  less  than  that  awarded  by 
the  jury;  but,  as  has  frequently  been  said,  a  judg- 
ment will  not  be  reversed  on  account  of  a  mere 
difference  of  opinion  between  this  court  and  the 


Vol,  47]       JANUARY  TERM,  1896.  135 


City  of  Haryard  v.  Crouch. 


trial  judge  op  jury  regarding  the  weight  of  the 
-evidence. 

Exception  was  taken  during  the  trial  in  various 
forms  on  the  ground  that  the  facts  alleged  and 
proved  do  not  constitute  a  cause  of  action  against 
the  city.  Such  objections  appear  to  rest  upon  the 
proposition  that  the  deceased,  Hammond,  in  the 
<!onstruction  of  the  building  in  question,  evidently 
^tnticipated  the  action  of  the  city  in  the  improve- 
ment of  the  street  upon  which  it  abuts,  and  must 
l>e  held  to  have  contemplated  the  inconvenience 
-which  is  naturally  incident  to  such  improvement, 
OP,  as  said  in  Callender  v.  Marshy  1  Pick.  [Mass.], 
418:  "Those  who  purchase  house  lots  bordering 
:apon  streets  are  supposed  to  calculate  the  chance 
of  such  elevations  and  reductions  as  the  increas- 
ing population  of  the  city  may  require,  ♦  ♦  ♦ 
and  as  their  purchase  is  always  voluntary,  they 
may  indemnify  themselves  in  the  price  of  the  lot 
w^hich  they  buy,  or  take  the  chance  of  future  im- 
provements, as  they  shall  see  fit.''  Such  is  un- 
cloubtedly  the  rule  of  the  common  law  (2  Dillon, 
[Municipal  Corporations,  sees.  990, 995a);  but  under 
our  constitution,  which  prohibits  the  taking  or 
damaging  of  private  property  for  public  use  with- 
out compensation,  that  rule  can  have  no  applica- 
tion. {Hannon  v.  City  of  OmaJia,  17  Neb.,  548; 
Mammond  v.  City  of  Harvard^  31  Neb.,  635;  City  of 
FlaUsmouth  v.  Boeck,  32  Neb.,  298.)  And  the  views 
■expressed  in  the  cases  cited  are  in  harmony  with 
the  decisions  of  other  courts  under  like  constitu- 
tional provisions.  {City  Council  of  Montgomery  v. 
^mcnsendy  80  Ala.,  491;  Hot  Springs  R.  Co.  v. 
'Williamson^  45  Ark.,  436;  City  of  Atlanta  v,  GreeUy 
«7  Ga.,  386;  City  of  ^ort  Worth  v.  Howard,  22  S.  W. 
Hep.  [Tex.],  1059;  Davis  v.  Missouri  P.  R.  Co.,  24 
a.  W.  Kep.  [Mo.],  777.) 
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Among  other  instructions  asked  by  the  defend- 
ant  below,  and  refused,  is  one  to  the  effect  that 
the  purchaser  of  property  abutting  upon  a  street 
is  presumed  to  have  consented  to  such  changea 
in  the  surface  of  the  street  as  are  obviously  neces- 
sary in  order  to  subserve  public  rights  and  inter- 
ests. But  we  will  not  at  this  time  determine  the 
question  of  the  soundness  of  the  instruction, 
asked,  or  whether  it  may  be  harmonized  with  the 
rule  above  stated,  since  we  agree  with  the  district 
court  that  it  was  altogether  unwarranted  by  the 
evidence. 

Exception  was  also  taken  to  the  refusal  of  the^ 
court  to  charge  that  "it  is  the  plaintiff's  duty  to 
protect  his  property  ^rom  injury  or  damage  by 
any  reasonable  means  in  his  power,  and  any  loss 
or  damage  suffered  by  him  which  he  might  by 
reasonable  means  have  prevented  is  not  charge- 
able to  the  city."  This  instruction  was  rightly  re- 
fused. The  measure  of  damage  is  the  deprecia- 
tion in  the  value  of  the  property  occasioned  by  the 
grading  of  the  street.  {Omaha  Belt  R.  Co.  t?* 
McDermotty  25  Neb.,  714.)  Evidence  was  received 
by  the  trial  court  tending  to  prove  that  it  waa 
possible,  at  a  trifling  cost,  to  protect  the  property 
in  question  against  the  water  discharged  upon  it 
as  the  result  of  the  improvement  of  the  street. 
Such  evidence  was  admissible  as  bearing  directly 
upon  the  present  value  of  the  property,  but  the 
ultimate  inquiry  is  as  already  suggested,  how 
much,  if  at  all,  has  the  property  depreciated  in 
value  in  consequence  of  the  improvement  com- 
plained of? 

Exception  was  taken  to  the  giving  of  the  follow- 
ing instruction:  "In  passing  upon  the  testimony 
of  the  witnesses  for  the  defendant,  you  have  a 
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rigiit  to  take  into  consideration  any  interest 
which  such  witnesses  may  feel  in  the  result  of  the 
suit,  if  any  is  proved  or  appears,  growing  out  of 
their  relationship  or  interest  in  the  defendant  or 
otherwise,  and  give  to  the  testimony  of  such  wit- 
nesses only  such  weight  as  you  think  it  entitled 
to  under  all  the  circumstances  proved  on  the 
trial."  The  witnesses  for  the  defendant  city  were 
mostly,  if  not  all,  residents  and  taxpayers  therein, 
and  had  to  that  extent  a  pecuniary  interest  in 
the  result  of  the  trial,  from  which  it  is  argued 
that  the  effect  of  the  instructions  quoted  was  to 
discredit  their  testimony.  Practically  the  same 
question  was  presented  for  consideration  in 
Barmby  v.  Wolf €,4:4:  Neb., 77,  and  decided  adversely 
to  the  contention  of  the  plaintiff  in  error.  It  is 
there  said,  referring  to  Housh  v.  State,  43  Neb.,  163, 
and  Carleton  v.  State,  43  Neb.,  373:  "In  the  two 
latest  cases  doubts  were  expressed  as  to  the  policy 
of  such  instructions,  but  the  question  was  no 
longer  deemed  an  open  one."  The  rule  thus  stated 
follows  logically  from  the  doctrine  of  the  earlier 
opinions  of  this  court  and  is  decisive  of  the  ques- 
tion here  presented. 

The  remaining  assignments  of  error  present  in 
different  forms  the  questions  already  examined, 
and  do  not  require  further  notice  at  this  time. 
We  discover  no  error  in  the  record  and  the  judg- 
ment will  be 

Affibmed. 
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47    138 

*5i  m  Home  Fdrb  Insurance  CJoBfPANY  op  Ouama  v* 


54     93 


Catharine  Kennedy. 

Filed  Febbuabt  18,  1896.    No.  6184. 

1.  InBurft&ce:  Failure  to  Declabe  Fobfeitube:  Waitxb  of 
Bbeach  of  Wabbantt.  An  insuranoe  company  which, 
after  a  loss  of  the  property  covered  by  its  policy,  with  a 
knowledge  of  acts  amounting  to  a  breach  of  warranty  by 
the  Insured,  fails  to  declare  such  policy  forfeited,  but,  on 
the  contrary,  continues  to  recognize  its  liability  thereon, 
by  demanding  repeated  proofs  of  loss,  and  by  insisting 
upon  arbitration  under  a  stipulation  which  applies  to 
the  measure  of  damage  only,  will  be  held  to  have  waived 
all  defenses  based  upon  such  breach  of  warranty  and 
resulting  forfeiture  of  the  policy. 

2. :  :  .  So  held,  notwithstanding  the  sec- 
retary of  the  defendant  company,  in  returning  the  proof 
of  loss  for  correction,  added:  "This  company  neither  ad- 
mits nor  denies  its  liability  nor  waives  any  of  its  rights 
under  said  policy." 

3. :  Abbitbation.    A  stipulation  ^or  arbitration  which 

does  not  provide  for  submitting  the  matters  in  dispute 
to  a  particular  person  or  tribunal,  but  to  one  or  more 
persons  to  be  mutually  chosen,  is  revocable  by  cither 
party,  and  will  not  oust  the  jurisdiction  of  the  courts 
having  cognizance  of  the  subject  of  the  controversy. 

4. :  :  Waiveb.  An  insurance  company,  by  deny- 
ing its  liability  on  the  ground  of  a  forfeiture  of  the 
policy  by  reason  of  a  breach  of  warranty  by  the  insured, 
waives  whatever  right  it  may  have  had  to  Insist  upon 
arbitration  as  a  means  of  determining  the  amount  of  the 
plaintiff's  damage. 

Error  from  the   district   court   of  Douglas 
county.    Tried  below  before  Doane,  J. 

Jacob  Fawcetty  for  plaintiff  in  error. 

/.  J.  Dunn  and  Martin  LangdoUy  contra. 
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This  was  an  action  by  the  defendant  in  error, 
Catharine  Kennedy,  against  the  plaintiff  in  error, 
the  Home  Fire  Insurance  Company  of  Omaha, 
upon  a  policy  of  insurance.  The  defendant  com- 
pany for  answer  admitted  the  insuring  of  the 
plaintiff's  property,  to-wit,  a  two-story  frame  and 
brick  building,  and  that  said  building  was  de- 
stroyed by  fire  within  the  period  covered  by  said 
policy.  It,  however,  alleged  that  said  policy  was 
not  in  force  at  the  time  of  the  loss,  for  reasons 
which  will  be  hereafter  noticed.  A  trial  was  had 
in  the  district  court  for  Douglas  county,  resulting 
in  a  verdict  and  judgment  for  the  plaintiff  below, 
which  has  been  removed  into  this  court  for  review 
by  the  defendant  company. 

It  is  first  contended  that  the  risk  was  increased 
in  violation  of  the  policy,  (1)  from  the  fact  that 
the  building  described  therein  was  at  the  time  of 
the  loss  used  and  occupied  as  a  tenement  house, 
whereas  it  was  insured  as  a  private  dwelling  only ; 
(2)  by  the  use  and  keeping  therein  of  gasoline  in 
excess  of  the  amount  permitted  by  the  policy.  In 
support  of  the  first  of  the  alleged  violations  we 
are  referred  to  the  following  questions  and  an- 
swers shown  by  the  application  for  the  policy: 
**Q.  Is  the  house  occupied  for  private  dwelling 
only?  A.  Yes.  Q.  By  owner?  A.  Yes."  And 
also  to  the  following  conditions  of  the  policy:  "Or 
if  the  risk  be  increased  in  any  manner  without 
consent  indorsed  hereon,  ♦  ♦  ♦  then  this  pol- 
icy shall  be  null  and  void."  It  is  not  claimed  that 
the  representations  of  the  insured  respecting  the 
occupancy  of  the  premises  at  the  date  of  the  policy 
were  false  as  to  any  essential  fact     The  only  evi- 
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dence  we  discover  bearing  upon  that  question  is 
the  following  testimony  of  the  defendant  in  error, 
Mrs.  Kennedy: 

Q.  Who  was  occupying  the  house  at  the  time 
the  policy  was  issued,  March  30, 1889? 

A.  I  could  not  say  whether  there  was  any  one 
but  myself  or  not 

Q.  The  house  was  not  complete  at  the  time  the 
policy  was  issued? 

A.  No,  sir. 

It  is,  however,  contended  that  the  foregoing 
condition  of  the  policy,  in  connection  with  the 
application,  is  to  be  construed  as  a  continuing 
warranty  or  affirmative  agreement  that  the  valid- 
ity of  the  said  policy  should  depend  upon  the  lit- 
eral fulfillment  of  the  contract  by  the  insured. 
Applying  the  rule  thus  asserted  to  the  facts  dis- 
closed by  this  record,  ceunsel  argue  that  the  pol- 
icy is  void  and  of  no  effect,  for  the  reason  that 
there  were  at  the  time  of  the  loss,  in  addition  to 
the  family  of  the  insured,  consisting  of  herself  and 
son,  three  families  occupying  rooms  in  said  house, 
although  the  record  is  silent  respecting  the  num- 
ber of  such  occupants  or  the  character  of  their 
tenure.  It  is  deemed  unnecessary  to  review  the 
many  authorities  cited  in  support  of  that  conten- 
tion, since  it  is,  we  think,  conclusively  shown  that 
the  defendant  company  has,  by  its  action  subse- 
quent to  the  loss,  waived  whatever  right  it  may 
have  had  to  declare  the  policy  void  on  account  of 
the  facts  stated,  or  by  reason  of  the  violation  of 
the  condition  regarding  the  keeping  of  gasoline 
in  the  building  insured.  The  company,  according 
to  the  testimony  of  its  own  witnesses,  was  fully 
advised  of  the  facts  constituting  the  alleged  vio- 
lation of  the  contract  by  the  insured,  five  days 
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after  the  loss,  to-wit,  on  March  16,  1891.  Pour- 
teen  days  later,  on  March  30,  the  plaintiff  below 
served  upon  the  defendant  what  appears  to  be 
formal  proof  of  loss,  sworn  to  before  a  notary 
public  and  attested  by  two  disinterested  neigh- 
bors, in  the  presence  of  a  justice  of  the  peace.  On 
the  same  day  Mr.  Barber,  secretary  of  the  defend- 
ant company,  acknowledged  the  receipt  thereof 

as  follows: 

"Omaha,  Neb.,  March  30, 1891. 

*'Mrs.  Catharine  Kennedy,  Holder  of  Policy  No. 

30715,  Issued  by  the  Home  Fire  Insurance 

CJompany  of  Omaha,  Nebraska. 

"Papers  purporting  to  be  proofs  of  an  alleged 
loss  under  said  policy  have  been  received,  but 
same  are  irregular,  defective,  and  deficient,  in 
that  they  do  not  comply  with  the  terms  of  the 
said  policy,  in  that  it  requires  that  proofs  duly 
executed  and  sworn  to  by  the  assured  under  the 
said  policy  be  made  and  furnished  the  said  com- 
pany. Ton  have  been  required,  and  are  hereby 
required,  to  render  under  oath  a  particular  account 
of  said  alleged  loss,  setting  forth  the  date  and  cir- 
cumstances of  the  same,  together  with  title,  occu- 
pancy, and  other  insurance,  if  any,  and  itemized 
estimate  of  the  value  of  the  property  destroyed, 
said  proofs  to  be  signed  and  executed  in  accordance 
with  the  terms  of  said  policy.  No  estimate  of  the 
said  building  insured  under  the  said  policy,  nor 
the  alleged  damage  thereto,  made  by  J.  P.  Gar- 
diner, nor  any  other  person,  have  been  furnished 
this  company  by  you.  The  papers  purporting  to 
be  proofs  of  loss  are  not  signed  and  sworn  to  by 
i/otij  and  are  defective  and  deficient  as  to  every 
requirement  of  said  policy,  the  same  are  herewith 
returned  declined. 
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"The  said  company  neither  admits  nor  denies 
liability,  nor  waives  any  of  its  rights  under  said 
policy. 

"Very  truly,  Chas.  J.  Barber, 

^^Secretary  Home  Fire  Insurance  Company^' 

In  accordance  with  the  direction  contained  in 
the  above  communication  the  plaintiff,  on  April  1, 
served  upon  the  company  an  additional,  or,  as 
described  by  the  witnesses,  an  amended  proof  of 
loss,  which  was  likewise  returned,  accompanied 
by  the  following  letter: 

"Omaha,  Nbb.,  April  3, 1891. 
"Mrs.  Catharine  Kennedy,  Holder  of  Policy  No. 
30715,  Issued  by  the  Home  Fire  Insurance 
Company  of  Omaha,  Neb. 

"Madam  :  Papers  purporting  to  be  proof  of  your 
alleged  loss  and  damage  under  the  said  policy 
have  been  received,  but  same  are  defective,  de- 
ficient, and  incomplete,  in  that  they  do  not  fully 
set  forth  the  occupancy  of  the  said  building  al- 
leged to  have  been  damaged,  nor  are  they  accom- 
panied by  an  itemized  estimate  of  value  of  prop- 
erty destroyed,  nor  are  said  alleged  proofs  signed 
by  two  disinterested  neighbors,  nor  by  nearest 
magistrate,  as  required  by  terms  of  the  said  pol- 
icy^ The  estimates  given  in  said  proofs  are  in 
lump,  and  not  itemized,  and  are  not  made  by  com- 
petent party.  The  estimate  must  be  specific  and 
in  detail  in  order  to  be  an  itemized  estimate.  The 
papers  are  therefore  herewith  returned,  declined. 
"Very  truly,  Chas.  J.  Barber, 

^^Secretary  Fire  Insurance  CompanyJ^ 

And  on  April  6  the  plaintiff  prepared  and 
served  a  third  statement  of  her  loss,  which,  so  far 
as  appears,  conforms  to  all  the  suggestions  of  the 
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defendant  company.  She  was  in  the  meantime 
notified  by  the  defendant  of  its  election  to  arbi- 
trate the  differences  between  them,  by  letter  of 
Mr.  Barber,  under  date  of  March  31,  in  the  follow- 
ing language: 

"Omaha,  March  31,  1891. 

"Mrs.  Catharine  Kennedy,  Holder  of  Policy  No. 
30715,  Issued  by  the  Home  Fire  Insurance 
Company  of  Omaha. 

"Madam:  Arbitration  of  the  differences  that 
have  arisen  between  you  and  the  said  company, 
as  to  the  actual  damages  by  fire  to  building  in- 
sured under  the  said  policy,  is  hereby  demanded. 
Please  name  arbitrator  and  date  agreeable  to 
have  said  arbitration  take  place.  The  said  com- 
pany, by  calling  for  arbitration,  neither  admits 
nor  denies  liability,  nor  waives  any  of  its  rights 
under  the  said  policy. 

"Very  truly,  Chas.  J.  Barber, 

"iSec.  Home  Fire  Insurance  Company. ^^ 

The  foregoing  was  followed  by  communications 
bearing  date  of  April  3d,  4th,  8th,  and  24th,  each, 
in  positive  terms,  demanding  arbitration  in  ac- 
cordance with  a  provision  of  the  policy  for  the 
adjustment  by  that  means  of  controversies  relat- 
ing to  the  amount  of  loss  or  damage  by  the  in- 
sured. 

In  Hollis  V.  State  Ins.  Co.^  65  la.,  454,  the  rule  is 
thus  stated:  "Where  the  insured,  at  the  time  of 
the  loss,  has  forfeited  his  right  to  recover  on  the 
I)olicy,  and  the  company,  knowing  the  facts,  con- 
tinues to  treat  the  contract  as  of  binding  force, 
thereby  inducing  the  insured  to  act  and  incur  ex- 
I)ense  in  that  belief,  the  company  thereby  waives 
the  forfeiture;"  and  in  Titus  v.  Glens  Falls  Ins. 
Co.,  81  N.  Y.,  410,  we  observe  the  following 
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language:  "But  it  may  be  asserted  broadly  that 
if,  in  any  negotiations  or  transactions  with  the 
insured,  after  knowledge  of  the  forfeiture,  it  (the 
insurer)  recognizes  the  continued  validity  of  the 
policy,  or  does  acts  based  thereon,  or  requires  the 
insured  by  virtue  thereof  to  do  some  act  or  incur 
some  trouble  or  expense,  the  forfeiture  is,  as  a 
matter  of  law,  waived;  and  it  is  now  settled  in 
this  court,  after  some  diflference  of  opinion,  that 
such  a  waiver  need  not  be  based  upon  any  new 
agreoment  or  an  estoppel."  (See,  also,  Welster  v. 
Phirnix  Ins.  Co.y  36  Wis.,  67;  Cannon  v.  Home  Ins. 
Co.  of  New  Yorky  53  Wis.,  585;  Kniekerbocker  Life 
Ins,  Co.  V.  Norton y  96  U.  S.,  234;  Silverberg  v.  Phenut 
Ins.  Co.y  67  Cal.,  36;  Marthinson  v.  North  British  d 
Mercantile  Ins.  Co.,  64  Mich.,  372;  Eddp  v.  Mer- 
ehantSj  Manufacturers  &  Citizens  Mutual  Fire  Ins. 
Co.j  72  Mich.,  651;  German  Lis.  Co.  v.  Gibson^  53 
Ark.,  494.) 

The  foregoing,  among  the  many  cases  in  har- 
mony therewith,  serve  to  illustrate  the  rule  ap- 
plicable to  the  present  controversy.  The  demand 
for  successive  proofs  of  loss  after  knowledge  of 
all  the  facts,  upon  grounds  which  are,  to  say  the 
least,  highly  technical,  thus  imposing  upon  the 
insured  the  labor  and  expense  incident  to  their 
preparation,  and  the  repeated  peremptory  calls 
for  arbitration,  in  accordance  with  the  terms  of 
the  policy  relating  to  the  measure  of  damage  only, 
cannot  be  construed  otherwise  than  as  a  waiver 
of  the  alleged  forfeiture.  And  the  rulings  com- 
plained of,  so  far  as  they  relate  to  that  branch  of 
the  case,  if  erroneous,  are  manifestly  not  preju- 
dicial to  the  plaintiff  in  error;  nor  are  we  unmind- 
ful of  the  fact  that  Mr.  Barber,  on  the  return  of 
the  first  proof  of  loss,  disavowed  the  admission 
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thereby  of  any  liability  on  the  part  of  the  defend- 
ant company  or  a  waiver  of  any  of  its  rights.  But 
such  a  disavowal  will  not  vary  the  legal  effect  of 
his  actions  in  behalf  of  the  defendant  In  Mar- 
ihinson  v.  North  British  &  Mercantile  Ins.  Co.^  supra^ 
s,  case  in  point,  the  managing  officer  of  the  com- 
X>any,  on  returning  the  proof  of  loss  for  correction, 
used  this  language:  "You  will  further  take  notice 
that,  in  returning  said  papers  and  making  the 
objection  thereto,  and  in  all  other  matters  herein, 
this  company  waives  none  of  its  rights  and  de- 
fenses under  their  said  policy,  but  expressly  re- 
tserves  each  and  every  one  thereof  unto  itself."  In 
commenting  upon  the  foregoing  the  court,  by 
Morse,  J.,  say:  "We  do  not  think  this  general  ref- 
erence to  other  possible  defenses  was  sufficient 
It  devolved  upon  the  defendant  to  specifically 
state  its  defenses,  or  some  of  them,  if  it  had  ainy 
other  than  those  going  to  the  defects  in  the 
proof  of  loss.  If  the  company  had  frankly  stated 
that  it  refused  to  pay  the  alleged  loss  because  of 
the  breaches  of  warranty  and  forfeiture  by  the 
conditions  of  the  policy,  the  knowledge  of  which  it 
then  possessed,  the  assured  would  have,  in  all 
probability,  gone  no  further  into  cost  and  trouble 
to  perfect  such  proofs  of  loss,  as  its  refusal  to  pay 
on  other  grounds  would  have  rendered  it  unneces- 
sary. This  loose  and  general  reservation  of  its 
rights  caunot  be  considered  as  an  adequate  notice 
of  the  defenses  insisted  upon  at  the  trial,  and  it 
must  be  held  that  such  defenses  were  waived  by 
its  conduct." 

The  only  remaining  question  relates  to  the 
effect  of  the  provision  of  the  policy  for  determin- 
ing, in  case  of  loss,  by  arbitration  of  the  amount 
of  damage.    It  has  been  repeatedly  held  that  a 
14 
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stipulation  for  arbitration  which  does  not  provide 
for  submitting^  the  matters  in  dispute  to  a  particu- 
lar person  or  to  a  particular  tribunal,  but  to  one 
or  more  persons  to  be  mutually  chosen,  is  revo- 
cable by  either  party,  and  will  not  oust  the  juris- 
diction of  the  courts  having  cognizance  of  the 
subject-matter  of  the  controversy.  (Hostetter  v^ 
City  of  Pittsburghf  107  Pa.  St.,  419;  Commercial 
Union  Assurance  Co.  of  London  v.  Hocking^  115  Pa^ 
St,  407;  Donnell  v.  Lee^  58  Mo.  App.,  288;  Rison  v.. 
Moony  22  S.  E.  Rep.  [Va.],  165;  Canfield  v.  Water- 
town  Fire  Ins.  Co.,,  55  Wis.,  419;  Oerman-American^ 
Ins.  Co.  v.  EthertoUy  25  Neb.,  505.)  The  last  men- 
tioned case  furnishes  an  additional  reason  for  the 
rejection  of  the  defense  based  upon  the  refusal  of 
the  plaintiff  below  to  arbitrate,  viz.,  that  the  de- 
nial by  the  defendant  company  of  its  liability 
under  the  policy  is  a  waiver  of  whatever  right  it 
may  have  had  to  insist  upon  the  means  therein 
provided  for  ascertaining  the  amount  of  the 
plaintiff's  damage. 
The  judgment  of  the  district  court  is  right  and 

must  be 

Affirmed. 


47  M6  David  T.  Sharpless  v.  R.  E.  Giffen. 

67      J3 

Filed  Februaby  18,  1896.    No.  6026. 

1  Negotiable  Instruments:  Want  of  CoNsmERATiON: 
Pleading.  Want  of  consideration  in  an  action  on  a 
promissory  note  is  new  matter  which  must  be  specially 
pleaded,  and  is  not  available  as  a  defense  under  a  gen> 
eral  denial. 
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2.  DiBinissal.  The  plaintiff  may,  as  a  matter  of  right,  under 
section  430  of  the  Civil  Code,  dismiss  his  action  without 
prejudice  at  any  time  before  its  final  submission  to  the 
court  or  Jury, 

Ekror  from  the  district  court  of  Lancaster 
county.    Tried  below  before  Tuttlb,  J. 

Hancood^  Ames  &  Pettis^  for  plaintiff  in  error. 
Atkinson  d  Doty^  contra. 

Post,  C.  J. 

This  cause  originated  before  a  justice  of  the 
peace  for  Lancaster  county,  from  whence  it  was 
taken  by  appeal  to  the  district  court  for  said 
county,  and  where  a  trial  was  had  to  the  court,  a 
jury  being  waived,  resulting  in  the  judgment  for 
the  defendant  therein,  -which  it  is  sought  to  re- 
verse by  means  of  this  proceeding. 

The  cause  of  action  alleged  in  the  petition  below 
is  a  note  for  |144.80,  bearing  date  of  May  14, 1881, 
payable  on  demand  to  S.  E.  Sharpless,  and  in  due 
form  assigned  to  the  plaintiff.  The  answer  is  a 
general  denial.  The  defendant  was  by  the  dis- 
trict  court  permitted,  over  the  objection  of  the 
plaintiff,  to  introduce  evidence  tending  to  prove 
a  want  of  consideration  for  the  note  sued  on,  and 
which  ruling  is  now  relied  upon  for  a  reversal  of 
the  judgment. 

In  admitting  the  evidence  complained  of  the 
district  court  erred.  The  general  denial  put  in 
issue  the  execution  of  the  note  only.  Want  of 
consideration  is  new  matter,  within  the  meaning 
of  the  C!ode,  which,  to  be  available  as  a  defense^ 
must  be  specially  pleaded.  {Atchison  &  N.  R.  Co, 
V.  Washhumy  5  Neb.,  117;  Jones  v.  Seward  County ^ 
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10  Neb.,  154;  Mordhorst  v.  Nebraska  Telephone  Co.^ 
28  Neb.,  610;  Cady  v.  South  Omaha  Nat.  Bank,  46 
Neb.  756.)  It  is  clear,  from  an  inspection  of  the 
record,  that  the  finding  of  the  district  court  rests 
upon  the  alleged  want  of  consideration.  The  case 
is  not,  therefore,  within  the  exception  recognized 
by  this  court,  viz.,  that  a  judgment  in  a  case  tried 
without  a  jury  will  not  be  disturbed  on  account  of 
the  admission  of  immaterial  evidence,  when  there 
is  in  the  record  sufficient  competent  evidence  to 
sustain  the  finding  complained  of. 

On  the  production  of  the  evidence,  and  before 
the  final  submission  of  the  cause,  the  plaintiff 
asked  leave  to  dismiss  his  action  without  preju- 
dice, which  was  refused  and  which  is  also  as- 
signed as  error.  Section  430  of  the  Code  confers 
upon  the  plaintiff  the  right  to  dismiss  his  action 
without  prejudice  at  any  tuxxe  before  its  final  sub- 
mission to  the  court  or  jury,  and  in  refusing  the 
request  in  this  instance  the  court  erred.  Smith 
V.  Siouw  City  &  P.  R.  Co.,  15  Neb.,  583,  and  Chicago, 
B.  &  Q.  R.  Co.  V.  Richardson,  28  Neb.,  118,  cited  in 
support  of  ruling  of  the  district  court,  are  not  in 
point.  It  was  in  the  cases  cited  held  that  there 
was  sufficient  evidence  to  submit  to  the  jury,  and 
that  they  could  not,  therefore,  be  dismissed  over 
the  objection  of  the  plaintiff.  The  judgment  is 
'  reversed  and  the  cause  remanded  for  trial  de  novo. 


Beversed. 
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NEY,  Hundley  &  Walker.  ^g  i*» 

Filed  F^ruabt  18,  1896.    No.  6989. 

1.  Sales:  Fraud  of  Purchaser:  Fleadii^o  and  Proof.  Proof 
of  false  statements  knowingly  made  by  the  purchaser  of 
goods,  whereby  he  is  shown  to  be  possessed  of  a  large 
amount  of  property  over  and  above  his  liabilities,  Is  ad- 
missible under  an  allegation  that,  being  insolvent,  he 
knowingly  concealed  his  insolvency  from  the  vendor. 


Z, :  Replevin:  Ratification:  Election  of  Remedies. 

A  vendor  who  is  Induced  to  part  with  possession  of 
property  through  the  fraud  of  the  purchasers  has  his 
election  to  rescind  the  contract  and  reclaim  the  property 
sold,  or  to  ratify  the  sale  and  pursue  his  ordinary  remedy 
by  an  action  on  the  contract. 

3. :  :  :  .    But  such  remedies  are  not 

concurrent,  and  by  electing  to  pursue  one,  with  a  knowl- 
edge of  the  facts,  he  waives  his  right  to  the  other. 

Error  from  the  district  court  of  Dawes  county. 
Tried  below  before  Kinkaid,  J. 

Albert  W.  CriteSy  for  plaintiff  in  error. 

Bartletty  Baldrige  d  De  Bord  and  Spargur  d 
Fishery  contra. 

Post,  C.  J. 

This  cause  was  before  us  at  the  January,  1893, 
term,  at  which  time  it  was  held  that  the  petition 
below  stated  a  cause  of  action  against  the  defend- 
ant therein,  the  plaintiff  in  error,  for  the  recovery 
of  merchandise  sold  to  one  Charles  F.  Yates,  the 
plaintiff  below  having  elected  to  rescind  the  con- 
tract of  sale  on  account  of  the  fraud  of  said  Yates, 
through  whom  the  defendant  claims  by  virtue  of 


s 
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a  chattel  mortgage.  {McKinney  v.  First  National 
Bank  of  Chadroriy  36  Neb.,  629.)  Since  then  a  sec- 
ond trial  has  been  had  in  the  district  court  for 
Dawes  county,  resulting  in  a  verdict  for  the 
plaintiff  therein  in  accordance  •  with  the  peremp- 
tory instructions  of  the  court.  A  motion  for  a 
new  trial  having  been  overruled,  judgment  was 
entered  upon  the  verdict,  which  has  been  removed 
into  this  court  for  review  by  means  of  the  petition 
in  error  of  the  unsuccessful  party. 

The  first  proposition  to  which  we  will  give 
attention  is  that  there  is  a  fatal  variance  between 
the  allegations  of  the  plaintiffs  below  and  the 
proofs;  but  that  argument  is  without  force.  The 
charge  of  the  petition  is  that  Yates,  being  insol- 
vent at  the  time  of  the  purchase  of  the  goods,  con- 
cealed his  insolvency  from  the  plaintiff,  whereas 
the  evidence  received  over  the  objection  of  the 
defendants  tended  strongly  to  prove  false  repre- 
sentations by  him,  Yates,  respecting  his  financial 
standing,  whereby  he  was  shown  to  be  possessed 
of  a  large  amount  of  property  over  and  above  his 
liabilities.  The  false  statements  proved  certainly 
tend  to  sustain  the  allegations  that  Yates  con- 
cealed his  insolvency  at  the  time  of  the  purchase 
of  the  goods  in  controversy,  and  were,  therefore, 
rightly  received  in  evidence. 

It  is  contended  that  the  peremptory  instruction 
was  unwarranted  by  the  evidence,  there  being  no 
proof  of  Yates'  insolvency  when  he  purchased  the 
goods  which  are  the  subject  of  this  controversy; 
but  in  that  view  we  are  unable  to  concur.  On  the 
contrary,  we  have  no  doubt,  from  a  careful  exam- 
ination of  the  record,  that  Yates  was  at  the  time 
in  question,  within  his  own  knowledge,  hopelessly 
insolvent. 
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According  to  the  record  offered  in  evidence, 
^nd  which  is  made  a  part  of  the  bill  of  excep- 
tions, the  defendants  in  error,  before  the  com- 
mencement of  this  action,  brought  suit  against 
Yates  for  the  contract  price  of  the  identical  bill 
of  goods  now  in  controversy,  which  is  still  pend- 
ing in  the  district  court  for  Dawes  county,  and  in 
which  there  was  issued  an  order  of  attachment, 
upon  the  filing  of  an  affidavit  in  due  form  by  F.  M. 
Dorrington,  as  attorney  for  plaintiffs  therein,  pur- 
suant to  which  the  plaintiff  in  error  was  served 
with  garnishee  process  as  the  supposed  debtor  of 
©aid  Yates.     On  the  offer  of  said  record  Mr.  Bald- 
rige,  attorney  for  defendants  in  error,  testified 
that  in  the  year  1889  he  was  a  member  of  the  firm 
of  Baldrige,  Blair  &  Green,  engaged  in  the  prac- 
tice of  law  in  the  city  of  Omaha;  that  some  time 
during  said  year  defendants  in  error  telegraphed 
his  said  firm  to  protect  their  interests  with  respect 
to  their  claim  against  Yates,  and  that  "We  were 
then,  and  ever  since  have  been,  one  of  the  attor- 
neys for  the  plaintiffs  in  this  suit     I  never  au- 
thorized any  attachment  papers  to  be  filed  that  I 
have  any  recollection  of.     I  consulted  with  my 
partners  at  the  time  the  claim  was  telegraphed 
to  us.     That  is  as  much  as  I  can  say  of  my  own 
knowledge."    And  on  cross-examination  he  was 
asked  if  Mr.  Dorrington,  who  appeared  for  the 
<lefendants  in  error  as  plaintiffs  in  said  action, 
was  not  associated  with  him  or  his  firm.     To 
which  he  answered,  "I  don't  know.     I  understood 
Spargur  &  Fisher  were."    And  to  the  inquiry, 
'''Was  not  Dorrington  the  first  attorney  your  firm 
employed?"  he  answered,  "I  don't  know.    The 
only  correspondence  I  remember  was  with  Spar- 
gur &  Fisher.    I  don't  recollect  of  any  correspond- 
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ence  with  Mr.  DorringtoiL^'  Coungel  thus  sought 
to  prove  that  the  action  against  Yates  for  the 
price  of  goods  was  unauthorized  by  defendants  in 
error;  but  for  that  purpose  the  evidence  quoted 
is,  for  obvious  reasons,  wholly  insufficient 

A  vendor  who  is  induced  to  part  with  possession 
of  property  through  the  fraud  of  a  purchaser  has 
his  election  to  rescind  the  contract  and  reclaim 
the  property  sold,  or  to  ratify  the  sale  and  pursue 
his  ordinary  remedy  by  an  action  ex  contractu;  but 
such  remedies  are  not  concurrent,  and  by  electing 
to  pursue  one  with  knowledge  of  the  facts,  h^ 
waives  his  right  to  the  other.  (Morris  v.  Rexfordy 
18  N.  Y.,  552;  Rodermund  v.  Clark,  46  N.  Y.,  354; 
Bach  V.  Tuchy  26  N.  E.  Rep.  [N.  Y.],  1019;  Bryan  & 
Brown  Shoe  Co.  v.  Block,  12  S.  W.  Rep.  [Ark.],  1073; 
2  Herman,  Estoppel  &  Res  Judicata,  sec.  1051.) 
True,  the  suit  against  Yates  may  have  been  unau- 
thorized or  brought  without  knowledge  of  the 
fraud  alleged  as  ground  for  the  rescission  of  the 
contract  of  sale;  but  such  facts  will  not  be  pre- 
sumed, and,  if  relied  upon,  must  be  affirmatively 
shown  by  the  party  asserting  them.  It  follows 
that  the  record  should  have  been  admitted  in  evi- 
dence and  that  its  rejection  was  error,  for  which 
the  judgment  must  be  reversed  and  the  cause  re- 
manded for  trial  de  novo. 

There  are  other  errors  assigned  which  need  not 
be  noticed  at  this  time,  since  they  involve  ques- 
tions of  practice  mainly,  and  which  may  not  arise 
in  the  further  prosecution  of  the  cause. 

Reversed. 
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M.  J.  Waugh  v.  F.  a.  Graham  et  al. 

Filed  Febbuary  18, 1896.    No.  7981. 

1.  Intoxicatixig  Iiiquors:  Decision  on  Application  for  Li- 
gense:  Appeal:  Evidence.  In  an  appeal  from  the  ac- 
tion of  a  body  authorized  to  hear  and  decide  applications 
for  license  to  sell  intoxicating  liquors,  In  order  to  prop- 
erly present  any  evidence  which  may  have  been  intro- 
duced at  the  original  hearing,  to  the  appellate  court,  it 
must  be  reduced  to  writing,  filed  in  the  office  of  applica- 
tion, and  transmitted  to  the  appellate  court. 


3. :  Petition  fob  LiIcense:  Description  of  Premises. 

A  petition  filed  in  an  application  for  license  to  sell  in- 
toxicating liquors  should  contain  such  a  description  of 
the  premises  where  it  Is  proposed  to  conduct  the  busi- 
ness as  indicates  the  exact  location,  and  if  it  does  this 
it  is  sufficient 

8. :  :  Remonstrances:  Appeal.  Persons  remon- 
strating against  the  issuance  of  a  liquor  license  should 
make  and  present  the  objections  they  desire  to  urge  to 
the  body  authorized  by  law  to  pass  upon  applications  for 
such  licenses.  Ordinarily,  questions  not  raised  before 
the  original  tribunal  need  not,  or  will  not,  be  considered 
in  the  appellate  court. 

4. :  Excise  Board.  The  authority  to  pass  upon  appli- 
cations for  liquor  licenses  vests  in  the  body  upon  which 
it  is  by  law  conferred  a  discretionary  power.  Its  action 
is  judicial  and  not  merely  ministerial. 


6. :  Appeal  from  Decision  of  Excise  Board:  Review. 

Where  questions  of  fact  have  been  determined  by  the 
I  body  authorized  to  pass  upon  applications  for  licenses  to 

I  sell  intoxicating  liquors,  and  also  by  the  district  court,  to 

I  which  an  appeal  has  been  taken  from  the  decision  of  the 

licensing  body,  and  the  findings  or  conclusions  agree, 

they  will  not  be  disturbed  in  error  proceedings  to  this 

court,  unless  manifestly  wrong. 

Error  from  the  district  court  of  Lancaster 
county.    Tried  below  before  Holmes,  J. 
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The  issues  appear  in  the  opinion. 

A.  G.  Qreenleej  for  plaintiff  in  error: 

The  application  praying  for  a  license  at  229  M 
street  did  not  give  the  excise  board  op  the  court 
jurisdiction  to  grant  a  license  to  open  a  saloon  at 
229  South  Thirteenth  street  {State  v.  Weher,  20 
Neb.,  467;  Dexter  v.  Touon  Council^  21  Atl.  Rep. 
[R.  I.],  347;  Commomcealth  v.  BearcCy  23  N.  E.  Rep. 
[Mass.],  99.) 

The  excise  board  and  the  court  erred  in  grant- 
ing a  license  upon  the  petition,  for  the  reason  that 
it  does  not  comply  with  the  rule  of  the  excise 
board  requiring  that  it  shall  contain  the  certifi- 
cate of  the  register  of  deeds  that  the  signers  of 
the  petition  are  residents  and  freeholders  of  the 
ward  in  which  sales  under  such  license  are  to  take 
place,  there  being  no  other  proof  that  the  signers 
were  such  as  are  authorized  by  the  statutes  to 
request  such  license.  {State  v.  Hill,  19  Atl.  Rep. 
[N.  J.],  789.) 

The  court  erred  in  its  finding  that  the  matter  of 
granting  saloon  licenses  is  wholly  in  the  discre- 
tion of  the  excise  board,  and  unless  it  appears 
affirmatively  from  the  evidence  that  the  granting 
of  the  license  was  an  abuse  of  such  discretion,  the 
order  of  the  board  should  not  be  disturbed,  and 
in  thus  refusing  the  exercise  of  the  court's  own 
judgment  upon  the  application.  {Livingston  v. 
Corey,  33  Neb.,  372;  State  v.  Bonsfieldj  24  Neb., 
517;  Pleuler  v.  State,  11  Neb.,  547;  State  v.  Hanlon^ 
24  Neb.,  608.) 

Reference  is  also  made  to  the  following  cases: 
State  v..Bartony  27  Neb.,  481;  State  v.  Tillage  of 
Elwoody  37  Neb.,  473;  Foley  v.  State,  42  Neb.,  233. 
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L.  W.  BiUingsley  and  R.  J.  Qreeney  contra. 

References:  Broum  v.  LutZj  36  Neb.,  532;  Lam- 
lert  V.  StevenSy  29  Neb.,  283;  Lydich  v.  Komer,  13 
Neb.,  10;  Powell  v.  Egan,  i2  Neb.,  482. 

Harrison,  J. 

A.  L.  Hoover  of  defendants  applied  to  the  excise 
board  of  the  city  of  Lincoln  for  license  to  sell 
liquors, — as  was  stated  in  the  petition  of  the  ap- 
plicant,— "at  No.  229  M  street,  in  said  city,  situ- 
ated on  lot  12,  block  66,  city."  To  this  application 
remonstrances  were  filed,  and  after  a  hearing  the 
excise  board  granted  a  litense  to  A.  L.  Hoover  to 
sell  intoxicating  liquors  at  229  South  Thirteenth 
street,  from  which  action  an  appeal  was  taken  to 
the  district  court  of  Lancaster  county,  which 
court,  after  a  hearing,  dismissed  the  appeal. 
Plaintiffs  in  error  have  presented  the  case  to  this 
court  by  proceedings  in  error. 

We  will  first  notice  the  condition  of  the  record 
presented  here,  and  as  before  the  district  court. 
If  considered  upon  the  merits  in  the  district  court, 
it  must  have  been  upon  the  testimony  introduced 
at  the  hearing  before  the  excise  board,  and  upon 
this  alone.  {State  v,  Bofisfield,  24  Neb.,  517.)  In 
order  to  properly  bring  such  evidence  before  the 
district  court  it  was  necessary  that  it  be  reduced 
to  writing  and  filed  in  the  office  of  application  and 
transmitted  to  the  district  court  to  which  an  ap- 
peal was  taken.  (Compiled  Statutes,  ch.  50,  sec.  4.) 
It  was  said  by  Maxwell,  J.,  in  Lydkik  v.  Kornery 
13  Neb.,  10 :  "The  testimony  taken  before  the  city 
council  must  be  reduced  to  writing,  and  should  be 
certified  by  the  presiding  officer  as  all  the  testi- 
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mony  taken,  as  the  statute  seems  to  require  the 
judge  of  the  district  court  to  decide  the  case  upon 
such  evidence  alone."  And  in  the  opinion  in 
Powell  V.  Egariy  written  by  Irvine,  C,  42  Neb.,  483, 
it  was  stated,  after  quoting  the  section  to  which 
reference  has  been  made:  "The  statute  therefore 
requires  the  certification  of  the  evidence  to  the 
district  court."  There  was  a  finding  on  this  ques- 
tion by  the  judge  before  whom  it  was  tried  in  the 
district  court,  which  was  as  follows:  "That  the 
purported  evidence  taken  before  said  board  upon 
the  hearing  of  plaintiff's  remonstrance,  and 
filed  he:rein,  was  never  filed  with  the  city  clerk  or 
the  excise  board,  as  provided  in  section  4,  chapter 
50,  of  the  Statutes  of  1881,  and  that  the  same  is 
not  certified  by  the  said  clerk  or  presiding  officer 
of  the  said  board,  as  required  by  law,  and  was  not 
transmitted  by  said  clerk  or  any  officer  of  said 
board  to  this  court,  and  is  not,  therefore,  properly 
or  sufficiently  authenticated  as  the  testimony 
taken  upon  said  hearing."  This,  we  think,  was 
correct,  and  the  rule  announced  a  true  one. 

It  is  contended  for  plaintiff  in  error  that  the 
application  for  a  license  to  sell  intoxicating 
liquors  at  229  M  street  did  not  give  the  excise 
board  jurisdiction  to  grant  a  license  to  open  and 
conduct  a  saloon  at  229  South  Thirteenth  street. 
To  thoroughly  understand  the  question  here 
raised  it  will  be  necessary  to  refer  to  the  descrip- 
tion of  the  location  of  the  prospective  saloon,  con- 
tained in  the  several  papers  filed  as  required  in 
the  proceedings  preliminary  to  the  issuance  of  the 
license.  In  the  petition  of  the  applicant  it  was 
set  forth  as  "at  No.  229  M  street,  in  said  city 
[referring  to  Lincoln],  situated  on  lot  12,  block  66, 
city."   In  the  published  notice  of  the  application 
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it  was  stated  to  be  "in  building  situated  at  229 
Soudi  Thirteenth  street,  on  lot  12,  block  66,  front- 
ing on  Thirteenth  street  in  said  city/^  Counsel  for 
plaintiff  in  error  contends  that  the  excise  board 
could  not,  upon  a  petition  for  license  to  run  a 
saloon  at  229  M  street,  issue  it  for  one  to  be  con- 
ducted at  229  South  Thirteenth  street;  that  the 
places  so  designated  are  in  different  wards  of  the 
city;  that  the  petition  fixed  the  location  of  the 
proposed  saloon  in  the  Second  ward  of  the  city, 
and  the  license  as  issued  was  for  a  location  in  the 
Fourth  ward.  The  section  of  our  statute  govern- 
ing in  the  particular  involved  states  that  the  peti- 
tion for  a  license  shall  be  sufficient  if  signed  by 
thirty  of  the  resident  freeholders  of  the  ward 
where  the  sale  of  the  liquors  is  to  take  place.  We 
agree  with  counsel  that  this  implies  that  the  loca- 
tion of  the  saloon  business  for  which  license  is 
sought  shall  be  stated  or  described  more  or  less 
accurately  in  the  application  for  the  license.  Of 
a  set  of  rules  adopted  by  the  excise  board  in  re- 
gard to  the  license  and  regulation  of  the  sale  of 
intoxicating  liquors  within  the  city  of  Lincoln 
was  one  which  required  quite  a  definite  and  spe- 
cific description  of  the  location  of  any  proposed 
saloon  to  be  given  in  the  application  for  the  li- 
cense therefor.  A  petition  filed  in  an  application 
for  a  license  to  sell  intoxicating  liquors  should 
comply  with  the  requirements  of  the  law,  and 
include  all  things  which  the  law  prescribes  shall 
appear  therein,  but  it  will  not  be  construed  in 
accordance  with  strict  rules.  Its  substance  or 
import  will  be  mainly  considered  in  determining 
whether  it  is  sufficient  Mere  informalities  will 
not  be  regarded.  The  description  of  the  premises 
where  it  is  proposed  to  conduct  the  business  is 
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sufficient,  if  so  reasonably  full  and  certain  as  to 
indicate  the  exact  location.  (Black,  Intoxicating 
Liquors,  sec.  156,  p.  198,  and  cases  cited.)  In  the 
matter  under  consideration  the  petition  described 
the  location  of  the  proposed  business  as  on  lot  12, 
block  66,  of  the  city.  The  notice  described  the 
same  lot  and  block  and  gave  the  same  number, 
and,  dropping  the  "M'^  designating  the  street,  sub- 
stituted in  its  stead  the  words,  "South  Thir- 
teenth." The  remonstrators,  some  of  them,  in 
their  objections  filed  with  the  board,  remon- 
strated against  "the  granting  of  a  license  for  a 
saloon  on  lot  12,  block  66,"  and  others,  stating 
that  they  were  freeholders,  owners  of  property  in 
block  66  of  Lincoln,  remonstrated  against  the  is- 
suance of  a  license  for  a  saloon  to  be  operated  on 
any  lot  in  above  block,  from  which  it  is  very  evi- 
dent that  all  persons  interested  knew  from  the 
portion  of  the  description  lot  12,  block  66,  just 
exactly  where  the  saloon  for  the  opening  and 
operating  of  which  the  petition  asked  a  license 
was  to  be  located,  and  it  does  not  appear  that  any 
one  was  in  any  manner  or  to  any  extent  misled  in 
regard  thereto.  This  being  true,  the  description 
served  the  purpose  for  which  it  was  intended  and 
fulfilled  the  intention  and  requirements  of  the  law 
in  respect  to  it 

Another  contention  of  counsel  for  plaintiff  in 
error  is  that  the  statute  requires  the  application 
or  petition  for  liquor  license  must  be  signed  by 
thirty  of  the  resident  freeholders  of  the  ward  in 
which  it  is  expected  to  conduct  the  business;  and 
further,  that  by  one  of  the  rules  of  the  excise 
board  it  was  enacted:  "Before  the  petition  or 
bond,  as  provided  in  rule  three  hereof,  shall  be 
filed  with  the  clerk,  the  applicant  shall  be  re- 
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quired  to  procure  a  certificate  of  the  register  of 
deeds  of  the  county  of  Lancaster,  to  be  indorsed 
on  said  petition,  certifying  that  each  of  the  per- 
sons signing  the  same  is  a  resident  and  freeholder 
within  the  ward  where  the  sale  of  such  liquors  is 
to  take  place;''  that  the  certificate  of  the  clerk 
which  was  indorsed  upon  the  petition  merely 
stated  that  the  signers  were  freeholders  within 
the  Fourth  ward  and  did  not  state  that  they  were 
residents;  that  this  was  not  enough  and  the 
board  did  not  acquire  jurisdiction  to  entertain 
and  hear  the  application,  or  to  issue  a  license. 
This  question  was  not  raised  by  the  remon- 
strances against  the  issuance  of  the  license  filed 
with  the  excise  board.  Fairness  to  all  parties 
would  seem  to  demand  that  objections  to  grant- 
ing a  license  should  be  made  before  the  body  to 
which  the  application  is  presented,  in  the  first 
trial  tribunal.  If  not  made  there,  they  need  or 
will  not  be  considered  in  the  appellate  court. 
{lAvingston  v.  Coreyj  33  Neb.,  366.) 

The  judge  of  the  district  court,  after  reaching 
and  announcing  the  conclusion  that  the  testimony 
taken  at  the  hearing  before  the  excise  board  was 
not  authenticated  or  transmitted  to  the  district 
court  as  required  by  law,  and  need  not  be  made 
the  subject  of  inquiry,  examined  and  considered 
it  and  passed  upon  its  weight  and  sufficiency.  In 
one  of  its  findings  it  was  stated  by  the  court  that 
the  granting  of  a  saloon  license  was  a  matter  rest- 
ing in  the  discretion  of  the  excise  board,  governed 
and  controlled  by  the  various  provisions  of  law 
in  relation  to  the  issuance  of  such  licenses,  and 
unless  it  affirmatively  appeared  from  the  evidence 
that  its  granting  a  license  for  conducting  a  saloon 
business  at  any  assigned  location  was  an  abuse  of 
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the  discretionary  power  of  the  board,  its  order  to 
that  effect  would  not  be  disturbed.  It  is  urged 
by  counsel  for  plaintiff  in  error  that  the  court,  by 
this  finding,  in  effect  refused  to  pass  upon  this 
application  on  its  merits,  refused  to  give  its  judg- 
ment as  to  whether  or  not  a  license  should  be 
issued,  or  refused  to  give  the  remonstrators  a 
hearing  upon  the  evidence  or  examine  it  for  the 
purpose  of  determining  whether  a  license  ought 
to  issue.  We  do  not  think  the  language  of  the 
court,  when  read  and  considered  in  connection 
with  the  other  findings,  can  fairly  be  construed 
to  have  the  meaning  stated  by  counsel.  After 
holding  that  the  testimony  introduced  before  the 
excise  board  was  not  authenticated  as  provided 
by  law  and  not  properly  before  the  court,  it  is 
further  said  in  the  findings  and  decision:  "But 
the  court,  having  fully  examined  the  evidence 
filed  by  plaintiff's  counsel  herein,  and  heard  argu- 
ments thereon,  finds,"  and  here  follow  statements 
from  which  it  clearly  appears  that  all  the  evidence 
given  before  the  excise  board  was  considered  by 
the  court;  that  it  in  effect  tried  the  matter  on  the 
same  testimony,  heard  it  upon  its  merits,  and 
made  a  finding  on  each  of  the  contested  questions, 
and  in  each  instance  reached  the  same  conclusion 
as  did  the  board.  A  careful  perusal  of  the  whole 
of  the  findings  and  judgment  of  the  court  con- 
vinces us  that  the  evident  meaning  of  the  lan- 
guage used,  to  which  the  objection  applies,  or  in- 
tended to  be  conveyed  by  the  court,  was  that  in 
the  matter  of  the  hearing  on  the  application  for  a 
liquor  license  the  excise  board  did  not  act  minis- 
terially, but  judicially,  and  after  listening  to  the 
evidence,  exercised  their  discretion  or  judgment 
in  determining  whether,  in  view  of  all  the  facts 
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and  circumstances,  a  license  should  be  granted  or 
refused,  and  that  if  the  appellate  or  district  court, 
after  scanning  all  the  same  testimony,  reached  a 
different  conclusion  on  any  vital  point  involved, 
the  decision  of  the  excise  board  must  be  reversed 
as  a  wrong  exercise  of  the  right  to  decide,  of  the 
discretion  vested  in  it,  or  if  the  court's  conclusions 
agreed  with  those  of  the  board,  its  judgment  must 
also  agree.  It  is  clear  that  the  licensing  body  is 
vested  with  discretionary  power;  that  its  action 
is  judicial  and  not  merely  ministerial.  "In  far 
the  greater  number  of  states  the  doctrine  is  now 
well  settled  that  the  court  or  board  charged  with 
the  duty  of  issuing  licenses  is  vested  with  a  sound 
judicial  discretion,  to  be  exercised  in  view  of  all 
the  facts  and  circumstances  in  each  particular 
case  as  to  granting  or  refusing  the  license  applied 
for.  The  principle  is  that  the  licensing  authori- 
ties act  judicially,  and  not  merely  in  a  ministerial 
capacity.  In  determining  the  nature  as  well  as 
the  existence  of  this  discretion  much  will  depend 
upon  the  language  of  the  local  statute,  and  this, 
of  course,  should  be  carefully  scrutinized ;  but  the 
general  disposition,  under  all  the  diverse  forms 
of  statutory  provisions,  is  to  leave  a  wide  margin 
of  discretion  to  the  court  or  board  hearing  the 
application.*'  (Black,  Intoxicating  Liquors,  sec. 
170,  p.  211;  State  v.  Cass  County ,  12  Neb.,  54.) 

It  is  further  urged  that  the  findings  and  order 
of  the  excise  board  were  not  supported  by  the 
evidence.  The  testimony  was  listened  to  and 
passed  upon  by  the  excise  board,  and  was  again 
investigated  and  the  questions  raised  decided  by 
the  district  court.  We  have  carefully  studied  it 
and  cannot  say  that  the  conclusions  of  the  board 

and  of  the  district  court  in  respect  to  the  points 
15 
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invplved  were  manifestly  wrong;  hence  they  wilj 

not  be  disturbed.    The  judgment  of  the  district 
court  is 

Affirmed. 


John  W.  Childbrson  v.  Mary  A.  Chiij>erson» 

Filed  Febbuabt  18, 1896.    No.  6154. 

1.  Appeal  and  Error:  Election  of  Remedies.    Where  a  cas^ 

Is  presented  for  review  to  this  court  within  the  time  al» 
lowed  in  which  to  perfect  an  appeal,  but  a  petition  iii 
error  is  filed  therewith,  the  party  bringing  the  case  her» 
will  be  presumed  to  have  elected  the  remedy  by  error  and 
the  case  will  be  so  considered. 

2.  Review  Without  BiU  of  Exceptions.    Where  the  bill  of  ez» 

ceptions  is  not  properly  authenticated  by  the  certificate 
of  the  clerk  of  the  district  court,  as  required  by  law,  it 
need  not  be  examined  by  this  court. 

Error  from  the  district  court  of  Clay  county* 
Tried  below  before  Hastings,  J* 

Thomas  H.  Matters,  for  plaintiff  in  error. 

Leslie  O.  Hurdy  contra^ 

Harrison,  J, 

The  plaintiff  herein  alleges  the  relationship  of 
husband  and  wife  as  existing  between  himself  and 
the  defendant;  that,  as  the  outcome  of  difficulties 
and  dissensions  during  the  course  of  their  married 
life,  the  wife  left  the  home  and  abandoned  the 
plaintiff,  and  he,  as  a  consideration  for  her  return 
to  him  and  the  family  relations  and  duties  and 
continuance  thereof  and  therein,  did,  during  the 
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year  of  1889,  convey  by  deed  to  the  wife  certaitt 
lands  in  Clay  county,  Nebraska ;  that  on  op  about 
the  8th  day  of  December,  1891,  the  defendant 
violated  her  promise  and  contract  and  again 
departed  from  the  home  of  the  parties,  and  aban- 
doned the  plaintiff,  by  which  act  he  became  enti*^ 
tied  to  the  property  conveyed  to  her.  Hence  he 
prays  a  decree  against  her,  requiring  its  reconvey- 
ance to  him.  The  wife,  in  answer  to  the  pleas  of 
the  plaintiff  herein,  admits  the  assumption  of  the 
marriage  relation  by  and  between  plaintiff  and 
herself,  and  that  after  some  years  of  married  life 
disagreements  and  contentions  arose  and  pre* 
vailed,  and  finally  to  such  ah  extent  that  she  for- 
sook the  home  and  her  marital  rights,  and  also 
the  duties,  or  was  forced  so  to  do,  but  she  affirma- 
tively states  that  at  the  time  of  the  marriage  to 
plaintiff  she  was  the  owner  of  certain  property, 
both  personal  and  real,  the  proceeds  of  which  the 
plaintiff  reduced  to  his  possession  and  used  in 
such  manner  and  for  such  purposes  as  he  desired,, 
and  the  lands  which  the  plaintiff  conveyed  to  her 
were  so  conveyed  to  her  in  payment  and  to  reim- 
burse her  for  the  appropriation  of  the  proceeds  of 
her  separate  property.  To  this  answer  of  defend- 
ant there  was  filed  a  reply  which  in  effect  de- 
nied the  affirmative  matter  contained  therein  or 
avoided  its  force,  and  reasserted  the  substantive 
matters  set  forth  in  the  petition  in  so  far  as  it 
related  to  the  consideration  for  the  conveyance  of 
the  lands  from  plaintiff  to  defendant  At  the 
close  of  the  trial  of  the  issues  the  court  rendered 
a  decree  favorable  to  defendant,  by  which  the 
action  was  dismissed  and  the  costs  taxed  against 
the  plaintiff,  and  the  case  is  presented  here  for 
review. 
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The  record  here  is  entitled  as  in  an  appeal,  but 
a  petition  in  error  was  filed  and  a  summons  in 
error  was  caused  to  be  issued.  Under  such  cir- 
cumstances it  will  be  presumed  that  the  plaintiff 
has  elected  to  present  the  case  to  this  court  by 
error  proceedings.  {Woodard  v.  Baird,  43  Neb., 
311;  Monroe  v.  Reid^  46  Neb.,  316;  Burke  v.  Cun- 
mnghatn,  42  Neb.,  645.)  If  this  is  treated  as  an 
error  proceeding,  then  the  errors  assigned  in  the 
petition  cannot  be  reviewed,  for  the  reason  that 
no  motion  for  a  new  trial  was  filed  in  the  district 
court.  Where  a  party  does  not  move  for  a  new 
trial  in  the  lower  court,  he  cannot  raise  any  ques- 
tion on  error  to  this  court.  {Zehr  v.  Miller^  40  Neb., 
791,  and  cases  cited;  Broivn  r.  Ritner^  41  Neb.,  52; 
i^croggin  v.  National  Lmmbcr  Co.j  41  Neb.,  195; 
Appelget  v.  McWhinneifj  41  Neb.,  253.)  The  tran- 
script in  the  case  at  bar  was  filed  within  the  time 
for  effecting  appeal  to  this  court,  and  if  we  were 
at  liberty  under  the  rules  to  consider  it  as  an  ap- 
peal, the  questions  raised  and  discussed  in  the 
brief  of  counsel  for  the  unsuccessful  party  in  the 
trial  court  all  depend  for  their  proper  understand- 
ing and  decision  on  an  examination  and  consid- 
eration of  portions  of  the  evidence  introduced  at 
the  trial.  This  necessitates  in  any  case  the  pre- 
sentation of  the  evidence  to  this  court,  properly 
preserved  in  a  duly  authenticated  bill  of  excep- 
tions, and  in  the  absence  of  such  bill  of  exceptions 
the  evidence  need  not  be  investigated.  There 
was  no  certificate  of  the  clerk  of  the  district  court 
attached  to  what  purported  to  be  the  bill  of  excep- 
tions. It  was  not  legally  authenticated  and  is  not 
properly  before  this  court.  {Martin  v.  Fillmore 
County^  44  Neb.,  719;  Yenney  r.  Central  City  Bank, 
44  Neb.,  402;  Fvlber  v.  Gooding,  47  Neb.,  38.)    We 
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have,  however,  reviewed  the  testimony,  and  our 
conclusion  is  that,  as  to  the  points  argued  by  the 
complaining  party,  it  is  conflicting,  but  sufficient 
to  sustain  the  findings  and  judgment  of  the  trial 
court,  and  had  the  case  been  suitably  presented 
here  for  review  as  to  such  questions,  the  findings 
and  judgment  would  not  have  been  disturbed  or 
reversed.    The  judgment  of  the  lower  court  is 


Affirmed. 


W.  S.  MCAJJLEY  ET  AL.  V.  J.  H.  COOLBY. 
FiT-ED  Februaby  18,  1896.    No.  5305. 

1.  Partnership:  Disbolution:  Action  at  Law  Between  Part- 

ners. The  decision  in  relation  to  certain  questions  in 
this  case,  which  were  announced  in  a  former  opinion, 
for  a  report  of  which  see  45  Neb.,  582,  herein  reaffirmed^ 
and  having  been  stated  In  the  syllabus,  will  not  be  here 
restated. 

2.  Principal  and  Surety.   Parties  who  signed  the  bond  of  one 

of  the  members  of  a  copartnership,  conditioned  for  the 
dne  and  faithful  performance  of  his  duties,  in  and  con- 
cerning the  business  in  which  the  firm  engaged,  held,  not 
released  from  their  obligation  thus  assumed,  by  an  in- 
crease in  the  amount  of  the  capital  Invested  in  the  busi- 
ness. 

Rehearing  of  case  reported  in  45  Neb.,  582. 

Capps  d  SteveriSy  John  M.  Ragatiy  and  J.  JB.  Cessna^ 
for  plaintiffs  in  error. 

References  as  to  non-liability  of  sureties:  Miller 
V.  Stevoartj  9  Wheat.  [U.  S.],  680;  Grant  v.  Smith, 
46  N.  Y.,  95;  Walrath  v.  Thmipsony  6  Hill  [N.  Y.], 
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540;  DobUn  v.  Bradley ^  17  Wend.  [N.  Y.],  422; 
Bonser  v.  Cox,  4  Beav.  [Eng.],  379;  Zimmerman  v. 
Judahf  13  Ind.,  286;  Judah  v.  Zimmennany  22  Ind., 
388;  Lee  v.  Dkk,  10  Pet  [U.  S.],  482;  Edmmdston 
V.  Drake,  5  Pet.  [U.  S.],  624;  Osborne  v.  Van  Houten, 
8  N.  W.  Rep.  [Mich.],  77;  Woodworth  v.  Anderson, 
19  N.  W.  Rep.  [la.],  296;  Sage  v.  Strong,  40  Wis., 
575;  Henderson  v.  Marvin,  31  Barb.  [N.  Y.],  297; 
Farmers  £  Mechanics  Bank  v.  Evans,  4  Barb.  [N.  Y.], 
487;  Lang  v.  Pike,  27  O.  St.,  498;  Wassenick  v.  Ire- 
land, «  S.  W.  Rep.  [Tex.],  203. 

B.  F.  Smith,  contra. 

Harrison,  J. 

In  October,  1888,  J.  H.  Cooley  and  George  A. 
Bentley  formed  a  copartnership,  and  under  the 
firm  name  and  style  of  J.  H.  Cooley  &  Co.  engaged 
in  the  business  of  dealing  in  lumber  and  coal  in 
the  town  of  Holstein,  this  state.  The  firm  con- 
tinued its  operations  until  on  or  about  July  31, 
1889,  when  it  was  dissolved.  The  written  agree- 
ment or  contract  for  the  formation  of  the  partner- 
ship, and  to  govern  in  conducting  its  afifairs,  was, 
in  part,  as  follows: 

"Articles  of  agreement,  made  and  entered  into 
this  12th  day  of  October,  1888,  by  and  between 
J.  II.  Cooley,  of  Kenesaw,  and  G.  A.  Bentley,  of 
Holstein,  Nebraska,  as  follows: 

"The  said  parties  above  named  have  agreed  to 
become  copartners  in  business  and  by  these  pres- 
ents do  agree  to  be  copartners  together  under  the 
firm  name  of  J.  H.  Cooley  &  Co.  in  buying,  selling, 
and  vending  of  lumber,  lath,  shingles,  coal,  and 
other  business  of  like  nature,  and  to  that  end  the 
said  J.  H.  Cooley  shall  contribute  a  stock  of  lum- 


Vol.  47]       JANUARY  TERM,  1896.  167 


HoAoley  v.  Cooley. 


ber^  lath,  shingles,  coal,  real  estate,  and  improve- 
ments, etc.,  for  which  the  whole  investment  shall 
not  exceed  three  thousand  (f  3,000)  dollars,  and  is 
not  required  to  do  any  more  work  than  he  shall 
elect,  and  the  said  O.  A.  Bentley  shall,  and  he  is 
hereby  firmly  bound  to  give  all  his  time  and  use 
his  best  efforts  to  promote  the  interests  of  this 
business. 

"The  said  G.  A.  Bentley  is  to  keep  the  books  of 
the  firm  in  a  careful  and  workmanlike  manner, 
and  to  render  a  just,  true,  and  accurate  account 
of  all  goods,  wares,  commodities,  merchandise, 
moneys,  and  accounts  at  any  time  required,  and  to 
do  all  the  work  required  to  be  done  in  the  business 
as  long  as  one  man  can  do  it,  after  which  the 
expense  of  hiring  a  man  shall  be  borne  equally 
out  of  the  business,  and  G.  A.  Bentley  be  allowed 
to  draw  his  personal  expenses,  not  to  exceed  the 
sum  of  forty  (|40)  dollars,  which  amount  shall  be 
charged  to  his  personal  account  and  come  out  of 
bis  share  of  the  profits." 

W.  S.  McAuley  and  Charles  H.  Furer  signed  a 
bond  with  George  A.  Bentley  as  principal,  by 
which  they  obligated  themselves  as  follows: 

"Whereas,  on  the  12th  day  of  October,  1888,  the 
above  named  G.  A.  Bentley  and  the  said  J.  H. 
Cooley  entered  into  a  copartnership  for  the  pur- 
pose of  carrying  on  business  of  lumber,  coal,  etc., 
in  the  village  of  Holstein,  in  the  county  of  Adams, 
in  the  state  of  Nebraska: 

"Therefore  the  condition  of  this  obligation  is 
«uch  that  if  the  above  named  G.  A.  Bentley  shall 
do  and  perform  all  the  acts  of  the  written  contract 
entered  into  by  and  between  the  said  parties  of 
the  above  date,  and  shall  carry  out  the  obligations 
therein  required  of  him  strictly  according  to  its 
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spirit  and  terms,  then  these  obligations  to  be  void^ 
otherwise  to  remain  in  full  force  and  eifect." 

The  present  action  was  instituted  by  J.  H. 
Gooley  against  the  plaintiffs  in  error  upon  the 
bond  which  they  had  signed,  the  object  being  to 
recover  the  aggregate  amount  of  sums  which  it 
was  claimed  had  been  paid  to  Bentley,  and  of 
which  he  had  made  no  entry  in  the  books  of  the 
firm,  and  for  which  he  had  failed  to  account.  De- 
fendant  in  error  was  successful  in  the  district 
court,  and  to  reverse  the  judgment  there  rendered 
in  his  favor  the  parties  sureties  on  the  bond  pre* 
sented  the  case  to  this  court  by  petition  in  error. 
On  hearing  in  this  court  the  judgment  of  the  trial 
court  was  affirmed.  (For  report  of  the  decision 
then  announced  see  45  Neb.,  582.)  A  motion  for 
a  rehearing  was  filed,  which  was  sustained,  and 
the  cause  has  been  reargued  and  again  submitted 
for  our  consideration  and  adjudication. 

The  conclusion  of  the  former  decision  in  rela- 
tion to  the  dissolution  of  the  firm  and  accounting 
or  settlement  of  its  affairs  between  the  partners^ 
and  the  right  of  defendant  in  error  to  maintain 
an  action  at  law,  were  not  attacked  at  the  present 
hearing,  and,  without  discussion  or  further  notice 
now,  they  will  be  adopted  and  reaffirmed. 

The  argument  of  counsel  for  plaintiffs  in  error 
on  rehearing  was  an  effort  to  maintain  the  propo- 
sition advanced  by  them  that  there  had  been  such 
a  modification  of  the  contract  of  partnership  by 
the  parties  to  it  as  released  the  sureties  on  the 
bond  which  was  executed  with  reference  to  and 
reliance  upon  such  contract,  and  its  performance 
in  strict  accordance  with  its  terms.  The  facts  in 
respect  to  the  modification  or  change  which  it  is 
claimed  was  made  in  the  agreement  are  as  fol- 
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lows:  It  was  stated  in  the  contract  that  "J,  H. 
Cooley  shall  contribute  a  stock  of  lumber,  lath, 
shingles,  coal,  real  estate,  and  improvements,  for 
which  the  whole  investment  shall  not  exceed 
three  thousand  dollars;''  and  he  put  into  the  busi- 
ness, property  and  money  to  the  amount  of,  in 
round  numbers,  ^,000.  It  is  urged  on  behalf  of 
the  plaintiffs  in  error  that,  inasmuch  as  the  obli- 
gation of  their  bond  was  that  Bentley  should  **do 
and  perform  all  the  acts  required  of  him  by  the 
written  contract,  and  carry  out  the  obligations 
therein  required  of  him  stiictly  according  to 
its  spirit  and  terms,"  that  the  terms  of  the  con- 
tract became  of  the  substance  of  the  bond,  and  if 
it  was  changed  in  any  material  pailicular  without 
the  consent  of  the  sureties,  it  effected  their  re- 
lease; that  the  change  in  the  amount  invested  by 
Cooley  was  a  material  one;  that  thereby  greater 
opportunity  was  afforded  the  principal  in  the 
bond  to  commit  the  alleged  acts  by  which  it  is 
claimed  the  damages  sought  to  be  recovered  in 
this  suit  were  occasioned;  that  the  sureties  may 
have  thought  that  Bentley  could  successfully 
manage  a  business  in  which  was  invested  (3,000 
and  were  willing  to  become  responsible  for  his 
acts  in  and  concerning  such  a  business  and  not 
one  in  which  there  was  to  be  handled  a  larger 
amount  They  state  that  the  theory  upon  which 
their  argument  is  based  is  that  the  articles  of 
copartnership  and  the  bond  must  be  construed 
together  as  one  instrument  in  determining  the 
liability  assumed  by  the  parties  who  signed  the 
bond.  The  rule  of  law  relied  upon  by  counsel  for 
plaintiffs  in  error,  as  stated  in  their  briefs,  is  that 
in  determining  the  liability  of  a  surety  it  must  be 
borne  in  mind  that  he  is  a  favorite  of  the  law,  and 
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haB  a  right  to  Btand  upon  the  strict  terms  of  his 
contract,  when  such  terms  are  ascertained.  A 
surety  is  bound  for  the  due  performance  by  his 
principal  of  the  precise  contract  to  which  the 
guaranty  referred,  and  if  that  contract  has  been 
changed  or  modified,  without  the  consent  of  the 
surety,  he  is  discharged.  This  is  an  established 
doctrine,  and  variously  worded  it  has  been  applied 
by  the  courts,  both  federal  and  state.  It  has  been 
recognized  and  applied  in  this  state.  (See  Ciirtin 
V.  Atkinson^  36  Neb.,  110;  Crane  v.  Specht,  39  Neb., 
125.)  Accepting  and  proceeding  according  to  the 
theory  advanced  for  plaintiffs  in  error  in  respect 
to  construing  the  bond  and  contract  in  this  case 
as  one  instrument,  there  must,  conjointly  with  the 
rule  of  law  quoted  in  regard  to  sureties  and  appli- 
cable to  their  obligation,  be  applied  one  which  is 
here  equally  as  forcible  and  proper.  Another 
rule,  equally  binding  upon  the  courts,  is  that  in 
the  construction  of  a  contract  of  a  surety,  as  well 
as  of  every  other  contract,  the  question  is,  what 
was  the  intention  of  the  parties  as  disclosed  by 
the  instrument,  read  in  the  light  of  the  surround- 
ing and  attendant  facts  and  circumstances? 
(1  Brandt,  Suretyship  &  Guaranty,  sec.  80;  Ldon- 
berger  v.  Kriegery  4  West.  Rep.  [Mo.],  431.)  The 
bond  and  contract  involved  in  this  action,  when 
considered  together,  and  viewed  in  the  light  of  the 
facts  and  circumstances  surrounding  and  attend- 
ant upon  their  inception  and  existence,  when 
fairly  and  reasonably  construed,  seem  to  indicate 
that  the  limit  placed  by  the  terms  of  the  contract 
of  partnership  upon  the  amount  of  capital  to  be 
at  its  beginning  invested  by  Cooley  was  for  his 
benefit  and  might  be  waived  by  him  in  favor  of  a 
larger  sum  if  he  so  desired.    That  it  was  in  direct 
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contemplation  of  the  parties  that  the  business 
might  grow  and  increase  in  volume,  and  neces- 
sarily in  the  capital  to  sustain  it  in  its  larger 
workings,  appeared  in  and  was  directly  provided 
for  in  the  contract,  wherein  it  is  stated  that  Bent- 
ley  was  to  do  "all  the  work  required  to  be  done  in 
the  business,  as  long  as  one  man  can  do  it,  after 
which  the  expense  of  hiring  a  man  shall  be  borne 
equally  out  of  the  business,"  and  certainly  it  must 
have  been  clear  to  and  within  the  expectation  of 
all  the  parties  to  both  contract  and  bond  that  if 
the  business  was  successful  the  principal  in  the 
bond  would  have  the  management  and  handling 
of  a  capital  considerably  more  than  (3,000  during 
the  times  when  the  profits  remained  for  longer  or 
shorter  periods  mingled  with  the  other  funds  in 
the  business.  The  increase  in  the  investment 
may  have  rendered  the  duties  devolving  upon 
Bentley,  the  principal  in  the  bond,  to  some  extent 
more  arduous  and  laborious,  but  it  did  not  effect 
any  change  in  the  character  or  nature  of  the  acts 
to  be  performed  by  him,  and  for  the  due  perform- 
ance of  which  the  sureties  were  bound.  The  acts 
he  was  obliged  to  do  were  the  same.  The  prov- 
ince of  his  duties  was  not  changed,  though  the 
subject-matter  ws^s  increased,  which  was  possible 
at  all  times  by  additions  of  profits,  and  for  the 
damages  which  accrued  through  the  failure  of  the 
principal  in  the  bond  to  perform  acts  included  and 
covered  by  the  obligations  of  the  bond,  the  sure- 
ties were  and  remained  bound.  {Eastern  R.  Co.  v. 
Loringy  138  Mass.,  381 ;  Rollstone  Nat,  Bank  v.  Carte- 
tony  136  Mass.,  226;  Bank  of  Wilmington  v.  Woltaa- 
tony  3  Harring.  [Del.],  90;  London^  B.  &  S.  C.  R.  Co. 
V.  Ooodmuy  3  W.  H.  &  G.  [Eng.],  320;  Strawbridge 
tn  Baltimore  d  0.  R.  Co.y  14  Md.,  360;   Gaussen  v. 
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United  StateSf  97  U.  S.,  584;  Exeter  Bank  v.  Rogers^ 
7  N.  H.,  21;  Lionberger  v.  KHeger^  4  West.  Rep. 
[Mo.],  431.)  Whether  the  recovery  could  be  for 
more  than  the  f3,000  we  are  not  called  upon  at 
this  time  to  discuss  and  do  n<»t  express  any  opin- 
ion, as  the  amount  recovered  was  much  less  than 
that  sum.    The  judgment  of  the  district  court  is 

Affirmed. 
Ragan,  C,  not  sitting. 


First  National  Bank  of  Greenwood  v.  Cass 

County  et  al. 

Filed  February  18,  l6i»6.    No.  6148. 

Review  Without  BiU  of  Exceptions.  Where  the  blH  of  ex- 
ceptions purporting  to  contain  the  eyfdence  in  a  case  is 
not  authenticated  by  the  certificate  of  the  clerk  of  the 
trial  court,  it  is  not  properly  before  this  court  and  will 
not  be  examined,  and  assignments  of  error  depending 
upon  matters  of  evidence  cannot  be  decided. 

Error  from  tlie  district  court  of  Cass  county. 
Tried  below  before  Chapman,  J. 

Marqnettj  Detoeese  &  Rally  for  plaintiff  in  error. 
Byron  Clark  and  H.  D.  Travis^  contra. 

Harrison,  J. 

This  is  an  action  by  Cass  county  and  its  county 
treasurer  against  the  plaintiff  in  error,  herein- 
after called  "the  bank,"  to  recover  the  sum  of 
f551.79,  alleged  to  be  due  as  interest  on  county 
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fundB  on  deposit  with  the  bank  under  the  pro- 
yisions  of  the  act  of  the  legislature  of  1891  enti- 
tled "An  act  to  provide  for  the  depositing  of  state 
and  county  funds  in  banks."  (Session  Laws,  1891, 
p,  347,  ch.  50.)  The  petition  stated  the  corporate 
character  of  the  county  and  also  of  the  bank ;  that 
Louis  C.  Eickoif  was  the  duly  elected,  qualified, 
and  acting  county  treasurer  of  the  county,  and 
collected  and  Had  the  custody  and  control  of  the 
moneys  and  funds  of  the  county.  The  proposition, 
and  its  terms,  of  the  bank  to  the  county  for  the 
reception  of  county  funds  on  deposit,  its  accept- 
ance, the  presentment  and  approval  of  the  bond 
as  required  by  the  law,  and  the  deposit  by  the 
treasurer  of  the  funds  of  Cass  county  in  the  First 
National  Bank  of  Greenwood  in  accordance  with 
the  terms  of  the  contract,  were  pleaded,  also  the 
failure  and  refusal  of  the  bank  to  pay  the  interest 
agreed  upon,  in  the  sum  of  1551.79.  The  bank 
filed  an  answer  as  follows:  "Now  come  the  de 
fendants  and  for  answer  to  plaintiffs'  petition 
deny  that  they  owe  the  plaintiffs  f551.79,  interest 
on  the  county  funds  deposited  with  the  First 
National  Bank  of  Greenwood  by  the  county  treas- 
urer of  Cass  county,  or  any  other  sum,  but  on  the 
contrary  allege  the  fact  to  be  that  the  defendant, 
the  First  National  Bank  of  Greenwood,  Nebraska, 
has  paid  to  the  county  of  Cass,  through  its  county 
treasurer,  all  of  the  interest  due  and  owing  to  the 
said  county  upon  county  funds  so  deposited  with 
the  said  First  National  Bank  of  Greenwood,  Ne- 
braska." To  this  answer  there  was  in  reply  a  gen- 
eral denial.  A  trial  of  the  issues  resulted  in  a 
verdict  and  judgment  against  the  bank,  and  in  its 
behalf  the  case  is  presented  here  for  review. 
It  is  contended  by  the  bank  that  the  evidence 
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adduced  in  the  case  disclosed  that  the  major  por- 
tion of  the  demand  upon  which  the  action  was 
based  was  composed  of  interest  on  state  funds,  or 
money  collected  by  the  county  treasurer  of  the 
taxes  levied  for  state  purposes,  and  the  other  of 
interest  on  school  district  moneys  and  the  district 
road  fund;  that  these  are  not  current  funds  be- 
longing to  the  county,  and  that  the  law  under 
which  the  transaction  herein  involved  was  made 
only  provides  for  the  deposit  by  the  treasurer  "of 
money  in  his  hands  belonging  to  the  several  dif- 
ferent current  funds  of  the  county  treasury,"  and 
that  no  recovery  could  be  legally  had  of  interest 
on  a  deposit  of  any  other  than  current  funds, 
hence  none  could  be  allowed  in  this  case.  It  does 
not  appear  from  the  pleadings  that  interest  is 
claimed  herein  on  other  than  "county  funds,"  and 
the  disposition  of  the  contention  on  behalf  of  the 
bank  calls  for  an  examination  of  the  testimony, 
for  which  reference  must  be  made  to  a  bill  of 
exceptions.  The  document  attached  to  the  record 
in  this  case,  which  purports  to  be  the  bill  of  excep- 
tions, is  not  identified  as  such  by  the  certificate  of 
the  clerk  of  the  trial  court,  and  is  not,  therefore, 
authenticated  as  required  by  law,  and,  as  a  gen- 
eral rule,  the  evidence  not  being  properly  before 
the  court,  will  not  be  examined,  and  questions 
raised  which  depend  upon  matters  of  evidence 
cannot  be  decided.  It  follows  that  the  judgment 
of  the  district  court  must  be 

'Affirmed. 
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Nathan  J.  Bijrnham  v,  Frank  J,  Bamge. 

FjCled  Februabt  18,  1896.    No.  6930. 

!•  Attachment:  Affidavit.  An  affidavit  for  an  attachment 
setting  forth  the  grounds  therefor  in  the  language  of  the 
statute  is  sufficient. 

2.  Garnishment.  Error  cannot  he  predicated  hy  a  judgment 
debtor  upon  the  making  of  an  order  upon  a  garnishee  to 
pay  money  into  court,  or  the  refusal  to  vacate  such  order, 
when  such  debtor  disclaims  any  interest  in  the  money 
garnished. 

Ebror  from  the  district  court  of  Douglas 
county.    Tried  below  before  Davis,  J. 

Slabaugh  d  Rushy  for  plaintiff  in  error. 

Parke  Chdtpinj  contra. 

NOKVAL,  J. 

Plaintiff  recovered  a  judgment  in  the  court 
below  against  defendant  in  the  sum  of  f 79.90  and 
costs  of  suit,  and  Frank  E.  Moores,  garnishee,  was 
ordered  to  pay  into  court  the  money  garnished  in 
his  hands.  At  the  commencement  of  the  action 
plaintiff  filed  an  affidavit  for  attachment,  and  an 
order  of  attachment  and  notice  in  garnishment, 
directed  to  Frank  E.  Moores,  were  issued  and 
served.  Subsequently  the  defendant  moved  the 
court  to  discharge  the  attachment  upon  two 
grounds:  (1)  The  facts  stated  in  the  affidavit  are 
insufficient  to  justify  the  issuing  of  the  writ; 
(2)  because  the  affidavit  is  untrue.  This  motion 
was  overruled.  After  the  rendition  of  the  judg- 
ment, and  the  making  of  the  order  upon  the  gar- 
nishee to  pay  the  money  into  court,  the  defendant 
filed  a  motion,  which  was  overruled,  to  set  aside 
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the  order  made  upon  the  garnishee.    These  rul- 
ings of  the  court  are  assigned  for  error. 

No  error  was  committed  in  overruling  the 
motion  to  dissolve  the  attachment.  The  affidavit 
for  attachment  is  in  the  usual  form,  the  grounds 
for  attachment  being  set  forth  in  the  language  of 
the  statute,  viz.,  "that  said  defendant  fraudu- 
lently contracted  the  said  debt  on  which  said  suit 
has  been  brought"  This  was  sufficient  to  sustain 
the  writ,  without  a  statement  of  the  facts  showing 
the  ground  of  attachment  to  be  true.  {Hilton  v. 
Rossy  9  Neb.,  406;  Steele  v.  Dodd,  14  Neb.,  496.) 
The  affidavit  read  at  the  hearing  on  the  mo- 
tion to  dissolve  the  attachment  failed  to  deny 
the  existence  of  the  debt  which  is  the  basis 
of  the  suit,  or  to  disprove  the  averments  in 
the  attachment  affidavit  that  the  debt  was 
fraudulently  contracted.  The  ground  for  at- 
tachment is  nowhere  denied.  The  evidence  ad- 
duced in  support  of  the  motion  was  merely  for  the 
purpose  of  showing  that  the  moneys  garnished  in 
the  hands  of  Frank  E.  Moores  were  held  by  him  in 
his  official  capacity  as  clerk  of  the  district  court; 
but  such  evidence  does  not  disclose  that  the 
moneys  did  not  belong  to  the  attaching  defend- 
ant. Moreover,  it  is  stated  in  substance,  in  the 
motion  to  set  aside  the  order  on  garnishee,  as  well 
as  in  brief  of  plaintiff,  that  the  moneys  garnished 
did  not  belong  to  Burnham,  and  that  he  had  no 
interest  therein.  If  this  be  true,  the  latter  cer- 
tainly cannot  complain  that  it  was  applied  to  pay 
the  judgment  against  him.  (Lani/don  v.  Martin^  10 
O.  St.,  439;  Mitchell  v.  Skinner,  17  Kan.,  563.) 
Moores,  to  protect  himself,  could  have  objected, 
but  he  makes  no  complaint  of  the  order  of  the 
court. 
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It  is  insisted  that  there  was  error  in  denying 
the  motion  to  vacate  the  order  on  the  garnishee, 
because  the  garnishee  did  not  answer  in  the  case, 
and  further,  that  as  the  money  was  held  by 
Moores  as  clerk  of  the  district  court,  it  was  in 
cnstodia  legis,  and,  therefore,  not  subject  to  gar- 
nishment. Whether  the  order  was  made  upon  the 
garnishee  without  his  appearing  and  disclosing 
the  amount  of  money  in  his  hands  belonging  to  the 
defendant,  or  w^hether  the  moneys  in  the  hands  of 
Moores  could  be  garnished  in  this  case,  are  imma- 
terial inquiries  in  the  light  of  this  record.  Plaint- 
iff having  disclaimed  any  interest  in  the  moneys 
ordered  paid  over  by  the  garnishee,  both  upon  the 
record  and  in  his  brief,  clearly  he  cannot  be  heard 
to  complain  that  the  order  was  erroneous.  No 
prejudicial  error  having  been  shown  to  exist,  the 
judgment  of  the  district  court  is 

Affirmed. 


.  ^?'^ 
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Isaac  N.  Hickman  v.  John  Layne  et  al. 

Filed  February  18, 1896.    No.  6005. 

1.  Action  on  Contractor's  Bond  for  Price  of  Material  TTsed  in 

PubUc  Building:  Judgment  for  Sureties.  Evidenee 
examined,  and  held  to  support  the  verdict. 

2.  Instructions:  Assignments  of  Error.    Instructions  given 

and  refused  not  reviewed  because  insufficiently  assigned 
for  error  in  the  motion  for  a  new  trial. 

3.  Trial:   Evidence:    Misconduct  of  Jury.     Plaintiff  intro- 

duced in  evidence  an  itemized  account  of  materials  fur- 
nished, which  the  Jury  took  to  their  room  when  consid- 
ering of  their  verdict.    Held,  Not  prejudicial  error. 
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4.  Beview:  Evidence.    Error  cannot  be  predicated  on  the  ad- 

mission of  certain  testimony,  where  ample  testimony  of 
the  same  nature  was  admitted  without  objection. 

5.  Opening  and  Closing.     The  party  upon  whom  rests  the 

burden  of  the  issue  is  entitled  to  open  and  close  the  evi- 
dence and  ar£:uments  to  the  Jury  on  the  trial  of  the  cause. 

6. .    Where  ihe  party  holding  the  affirmative  waives  the 

opening  argument  to  the  Jury,  he  is  not  thereby  deprived 
of  closing  the  case,  after  his  adversary  has  made  his  ar- 
gument. 

Error  from  the  district  court  of  Lancaster 
county.     Tried  below  before  Hall,  J. 

John  M.  Stewart  and  William  LccsCj  for  plaintiff 
in  error. 

Pound  d  Burr  J  contra. 

NORVAL,  J. 

This  action  was  brought  upon  the  bond  herein- 
after mentioned  by  Isaac  N.  Hickman  against 
John  Layne  and  Fred  W.  Krone,  partners  as 
Layne  &  Krone,  George  Martin,  N.  Westov^r, 
George  Sherer,  A.  B.  Beach,  J.  E.  Stockwell,  N.  N. 
Menard,  Fred  Voight,  and  W.  Henegan  to  recover 
for  materials  alleged  to  have  been  sold  and  deliv- 
ered to  Layne  &  Krone  by  one  John  Ellis,  and 
used  by  them  in  the  erection,  for  the  state,  at 
Beatrice  in  1887,  a  building  for  the  institution  for 
the  feeble-minded.  Layne  &  Krone  entered  into 
a  written  contract  with  the  board  of  public  lands 
and  buildings  to  furnish  the  materials  and  labor 
and  to  erect  said  building  for  a  stipulated  price, 
payable  as  the  work  progressed  on  the  monthly 
estimates  of  the  superintendent  of  construction, 
which  contract  contained  a  provision  to  the  effect 
that  Layne  &  Krone  should  pay  off  and  settle  in 
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full  with  all  parties  entitled  thereto  claims  that 
should  become  due  by  reason  of  labor  and  mate- 
rials furnished  or  used  in  the  construction  of  the 
bidlding.  A  bond  for  the  faithful  compliance 
with  the  contract  was  given  to  the  state  bv  Layne 
&  Krone,  which  was  also  signed  by  the  other 
defendants,  some  of  them  as  sureties  and  others 
as  witnesses  to  its  execution  merely.     This  bond, 

4 

with  the  exception  of  the  parties,  date,  and 
amount  of  the  penalty,  being  identical  with  the 
one  involved  in  Sample  v.  Hale,  34  Neb.,  220,  will 
not  be  set  out  in  this  opinion.  Subsequent  to  the 
execution  of  the  bond  and  contract  aforesaid 
John  Ellis  furnished  the  contractors  the  stone  and 
concrete  used  in  the  building,  amounting  to 
12,124.16,  upon  which  has  been  paid  |1,902.02, 
and  no  more,  leaving  a  balance  due  therefor  of 
f 222. 14.  The  account  for  the  materials  so  fur- 
nished has  been  duly  transferred  by  Ellis  to  this 
plaintiff,  who  brings  this  action  to  recover  said 
balance  against  the  principals  and  sureties  upon 
said  bond.  Layne  interposed  no  defense.  The 
other  defendants  answered  the  petition  by  a  gen- 
eral denial,  and  as  a  second  defense  alleged  that 
prior  to  the  furnishing  of  the  materials,  for  which 
compensation  is  demanded,  the  firm  of  Layne  & 
Krone  had  dissolved,  said  Krone  retiring  from  the 
firm,  of  which  plaintiff  and  his  assignor  had 
knowledge  and  notice,  and  that  Layne  alone  is 
liable  for  the  payment  of  said  materials.  By 
stipulation  of  the  parties  in  open  court  the  jury 
returned  a  verdict  for  Menard,  Voight,  and  Hene- 
gan,  they  having  signed  the  bond  as  witnesses. 
The  jury  found  for  plaintiff  against  the  defendant 
Layne  for  the  full  amount  claimed,  and  also  in 
favor  of  the  other  defendants. 
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That  the  bond  given  to  the  state  inured  to  the 
benefit  of  the  subcontractors  of  Layne  &  Krone^ 
and  that  such  subcontractors  could  maintain  an 
action  for  a  breach  of  the  conditions  of  the  bond, 
is  settled  by  repeated  decisions  of  this  court 
{Sample  v.  Hale,  34  Neb.,  220;  Hdbig  v.  Layne,  38 
Neb.,  747;  Lyman  v.  City  of  Lincoln,  38  Neb.,  794; 
Doll  V.  Crume,  41  Neb.,  655;  Korameyer  Plumbing  & 
Eeaiing  Co.  v.  Mcday,  43  Neb.,  649;  Katifmann  v. 
Cooper,  46  Neb.,  644.)  The  first  question,  therefore, 
to  be  considered  is  whether  the  materials,  for  the 
value  of  which  this  suit  is  brought,  were  furnished 
by  plaintiff's  assignor,  Ellis,  to  the  firm  of  Layne 
&  Krone  or  under  a  contract  with  them,  or  to 
John  Layne  alone  on  his  individual  account.  The 
partnership  of  Layne  &  Krone  was  dissolved  on 
November  9,  1887,  the  defendant  Krone  retiring 
from  the  firm,  and  the  business  was  thereafter 
conducted  by  Layne  in  his  own  name,  who  com- 
pleted the  building.  A  considerable  portion  of 
the  materials  had  already  been  furnished  by  Ellis 
at  the  date  of  said  dissolution,  and  payment  there- 
for has  been  made.  The  amount  claimed  in  this 
action  is  for  a  part  of  the  materials  delivered 
since  November  9.  It  is  claimed  by  plaintiff  in 
argument  that  all  the  materials  were  delivered 
under  a  contract  entered  into  by  Ellis  with  Layne 
&  Krone  about  October  1,  1887,  and  during  the 
existence  of  the  partnership.  This  the  defendant 
insists  is  incorrect  The  testimony  on  behalf  of 
the  plaintiff  adduced  on  the  trial,  and  which  is 
embodied  in  the  bill  of  exceptions,  fully  sustains 
the  theory  and  contention  of  the  plaintiff.  On 
the  other  hand,  the  inference  could  be  properly 
drawn  from  portions  of  the  testimony  of  the  de- 
fendant Layne  that  no  contract  was  made  with  his 
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flrm,  whereby  it  agreed  to  furnish  any  certain 
amount  of  stone  for  the  erection  of  the  building; 
that  prices  were  named  on  the  different  kinds  of 
stone,  but  the  firm  did  not  agree  to  take,  nor  did 
Ellis  agree  to  deliver  what  stone  should  be  re- 
quired to  complete  the  building  or  any  part 
thereof;  that  the  stone  was  ordered  as  it  was 
needed  from  time  to  time;  that  after  the  dissolu* 
tion  in  the  name  of  Layne,  and  a  portion  of  this 
was  paid  by  the  individual  check  of  the  latter. 
While  the  testimony  of  this  witness  is  in  some 
particulars  weak  and  evasive,  we  cannot  say  that 
the  jury  were  not  warranted  in  finding  that  the 
materials  in  dispute  were  not  furnished  under 
and  in  pursuance  of  a  contract  with  the  firm  of 
Layne  &  Krone,  although  the  preponderance  of 
the  evidence  would  have  justified  a  different  con- 
clusion. In  this  connection  it  may  not  be  amiss 
to  state  thaf  no  express  contract  with  Layne  & 
Krone  for  the  furnishing  of  the  materials  is 
averred  in  the  petition,  the  allegation  being  that 
they  were  furnished  at  their  request.  It  is  true, 
as  argued  by  counsel,  that  partners  are  not  re- 
leased from  unfulfilled  contracts  and  obligations 
by  the  dissolution  of  the  firm.  Such  was  the  deci- 
sion in  Swobe  v.  New  Omaha  Tlwrnson-Hmtston  Elec- 
tric Ught  Co. J  39  Neb.,  587.  But  this  principle 
could  only  be  invoked  by  the  plaintiff  in  case  he 
established  that  Layne  &  Krone  agreed  with  Ellis 
to  take  from  him  all  the  stone  required  for  the 
erection  of  the  building,  and  all  that  was  received 
was  delivered  under  such  agreement.  The  jury 
having  found  against  the  plaintiff  on  the  facts, 
the  principle  of  law  invoked  by  plaintiff  that  part- 
ners cannot  by  dissolving  release  themselves  from 
unfulfilled  contracts  is  not  applicable  to  the  case 
under  consideration. 
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Complaint  is  made  in  the  brief  of  the  third  and 
fourth  instructions  given  by  the  court  on  its  own 
motion,  and  the  refusal  to  give  the  plaintiff's 
third,  fourth,  and  sixth  requests.  The  court's 
charge  consists  of  five  separately  numbered  para- 
graphs, and  the  giving  of  them  all,  as  well  as  the 
three  requests  refused,  is  assigned  for  error  in  the 
motion  for  a  new  trial  as  follows: 

"5.  The  court  err^  in  giving  paragraphs  of  in- 
structions numbered  1, 2, 3, 4, 5  on  its  own  motion. 

"6.  The  court  erred  in  refusing  to  give  para- 
graphs of  instructions  numbered  3,  4,  and  6,  asked 
by  the  plaintiff." 

The  first  and  second  instructions  were  properly 
given.  The  first  briefly  stated  the  nature  of  the 
action,  and  the  second  told  the  jury  that,  under 
the  stipulation  of  the  parties,  they  should  return 
a  verdict  for  Menard,  Voight,  and  Henegan. 
There  being  no  error  in  either  of  these  instruc- 
tions, the  fifth  subdivision  of  the  motion  for  a  new 
trial  was  not  well  taken.  It  is  needless  to  cite 
authorities  in  support  of  this  familiar  rule. 

Plaintiff's  fourth  request  was  as  follows:  "If 
you  find  from  the  evidence  that  the  plaintiff 
entered  into  the  contract  with  Layne  &  Krone  to 
furnish  the  material  sued  for  prior  to  a  dissolu- 
tion of  such  firm,  but  did  not  deliver  the  same 
until  after  a  dissolution,  both  Layne  &  Krone, 
together  with  the  sureties  on  their  bond  to  the 
state,  would  be  liable  for  any  balance  due  plaintiff 
for  such  material."  The  doctrine  enunciated  in 
this  instruction  is  clearly  expressed  in  the  fourth 
paragraph  of  the  charge  to  the  jury.  It  was  not 
error  to  decline  to  repeat  it.  The  request  being 
properly  denied  for  the  reason  stated,  the  assign- 
ment based  upon  the  refusal  of  instructions  must 
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be  overruled  without  considering  the  other  re- 
quests of  which  complaint  is  made. 

Plaintiff  introduced  in  evidence  his  itemized 
account  of  the  stone  furnished,  and  over  his  objec- 
tion the  jury  were  permitted  to  tak^  the  same  to 
their  room  when  considering  of  their  verdict 
Error  is  assigned  upon  this  action  of  the  court. 
We  fail  to  comprehend  how  plaintiff  could  have 
been  prejudiced  by  allowing  the  jury  to  inspect 
the  account,  since  it  was  introduced  by  himself. 
True,  it  was  made  out  against  Layne  alone,  but  if 
plaintiff  had  any  explanation  to  make  concerning 
that  matter  he  should  have  done  so  in  his  testi- 
mony. This  he  did  not  do,  and  this  circumstance 
may  have  militated  against  him  with  the  jury.  If 
so,  he  has  no  one  but  himself  to  blame  therefor. 

It  is  next  argued  that  error  was  committed  in 
permitting  the  witnesses  Coldiron  and  Cain  to 
give  testimony  to  the  effect  that  the  dissolution  of 
the  partnership  between  Layne  &  Krone  was  a 
general  subject  of  conversation  in  and  about  the 
building  in  question  during  its  erection.  To  this 
argument  there  are  two  answers.  In  the  first 
place,  while  objection  was  made  by  plaintiff  to 
this  class  of  testimony,  one  if  not  both  of  the  wit- 
nesses named  testified  to  the  same  fact  without 
any  objection  whatever.  Again,  the  purpose  of 
this  testimony  was  to  show  that  Ellis  had  notice 
or  knowledge  of  the  dissolution.  Whether  such 
evidence  was  competent  or  not  we  shall  not  deter- 
mine. It  is  enough  to  know  that  Ellis  himself 
testified  that  he  was  cognizant  of  the  report  cur- 
pent  on  the  streets  that  Layne  &  Krone  had 
dissolved,  and  it  is  undisputed  that  Layne  told 
him  of  the  dissolution  soon  after  it  occurred. 
Plaintiff^s  assignor  leaving  had  actual  notice  of 
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the  dissolution,  the  testimony  of  the  two  persons 
mentioned,  if  erroneous,  was  error  without  preju- 
dice. 

It  is  finally  urged  that  the  trial  judge  commit- 
ted an  error  in  refusing  to  permit  counsel  for  the 
plaintiff  to  make  the  closing  address  to  the  jury. 
It  appears  from  the  transcript  of  the  journal 
entry  of  the  case  that  after  the  evidence  on  both 
sides  was  adduced,  counsel  for  the  plaintiff 
waived  the  opening  argument,  and  after  the  sum- 
ming up  by  counsel  for  defendants  was  made 
defendants  objected  to  plaintiff's  counsel  making 
the  closing  argument,  which  objection  the  judge 
sustained,  and  an  exception  was  taken  to  the  rul- 
ing. Section  283  of  the  Code  of  Civil  Procedure 
specifies  the  order  of  proceedings  in  jury  trials, 
which  order  must  be  followed  unless  the  court 
otherwise  directs.  The  sixth  subdivision  of  this 
section  reads  thus :  "Sixth — The  parties  may  then 
submit  or  argue  the  case  to  the  jury.  In  the  argu- 
ment, the  party  required  first  to  produce  his  evi- 
dence shall  have  the  opening  and  conclusion.'* 
Under  this  provision  the  party  having  the  affirma- 
tive of  the  issue, or  against  whom  judgment  would 
have  gone  had  no  evidence  been  introduced,  has 
the  right  to  open  and  close  the  argument  to  the 
jury.  (Vifqnain  v.  Finchy  15  Neb.,  505;  Rolfe  v. 
Pilloudy  16  Neb.,  21;  Omaha  &  R.  V.  R.  Co.  v. 
Walker,  17  Neb.,  432;  Oshonie  v.  Kline,  18  Neb., 
344;  Rca  v.  Bishop,  41  Neb.,  202.)  Under  the 
quoted  statutory  provision  and  the  foregoing  au- 
thorities, counsel  for  the  plaintiff  in  the  case  at 
bar  was  entitled  to  make  the  opening  and  closing 
addresses  to  the  jury  had  he  so  desired;  but  he 
expressly  waived  the  opening.  Did  he  thereby 
waive  the  right  to  close?   'We  do  not  so  under- 
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stand  the  rule  and  practice  to  be.  Had  counsel 
for  defendants  waived  an  argument,  then  the  case 
would  have  gone  to  the  jury  without  any  argu- 
ment whatever.  Plaintiff  took  that  chance  when 
he  waived  his  opening.  The  defendants  not  hav- 
ing waived  argument  on  their  part,  the  plaintiff 
has  the  right  to  close,  notwithstanding  he  made 
no  opening  address.  {Trash  v.  People j  151  111.,  523.) 
But  it  is  said  if  plaintiff  had  made  the  closing 
address,  he  could  have  replied  alone  to  the  argu- 
ment of  defendants'  counsel,  and  as  the  record 
does  not  affirmatively  show  there  was  anything  to 
reply  to,  therefore  the  ruling  was  without  preju- 
dice. Conceding  it  to  be  the  rule,  without  decid- 
ing the  point,  that  the  closing  must  be  confined 
to  a  strict  reply  to  the  argument  on  the  other  side, 
and  that  such  matters  rest  largely  in  the  discre- 
tion of  the  trial  courtj  it  does  not  follow  that 
counsel  for  the  plaintiff,  to  save  his  exception, 
was  required  to  preserve  the  speech  of  his  adver- 
sary in  the  bill  of  exceptions  in  order  to  make 
error  affirmatively  appear.  If  the  verdict  was 
the  only  one  which  could  have  been  found  under 
the  evidence,  then  the  denial  of  the  right  to  close 
would  have  been  without  prejudice.  In  such 
case  there  would  have  been  no  abuse  of  discretion. 
In  the  case  at  bar  the  evidence  was  sharply  con- 
flicting upon  the  real  litigated  issue  in  the  case, 
namely,  whether  the  materials  were  furnished 
under  a  contract  with  Layne  &  Krone  or  to  Layne 
alone  upon  his  own  responsibility.  Therefore  the 
right  to  make  the  closing  argument  upon  the  evi- 
dence was  of  no  inconsiderable  advantage.  Had 
plaintiff's  counsel  been  permitted  to  close  the 
case,  who  knows  but  what  his  eloquence  and  logic 
may  not  have  turned  the  scales?   Much  discretion 


186  NEBRASKA  REPORTS.       [Vol.  47 


47 

186 

53 

56 

64 

680 

MS 

15 

55 

206 

Norwegian  Plow  Co.  y.  BoUman. 


rests  with  the  trial  judge  as  to  the  scope  of  argu- 
ments of  counsel,  either  as  to  time  or  relevancy, 
and  such  discretion  will  not  be  interfered  with  by 
a  reviewing  court  except  where  an  abuse  is 
shown.  Such  discretion,  however,  cannot  be  ex- 
tended to  the  denial  of  the  right  to  make  any 
argument  to  a  jury  where  there  is  a  conflict  in  the 
evidence  or  where  different  conclusions  may  be 
legitimately  drawn  from  the  facts  proven.  {Houck 
V.  Ghi€y  30  Neb.,  113;  Hettingei^  v.  Beikr,  54  111. 
App.,  320;  Chicagoj  B.  d  Q.  R.  Co.  v.  Bryan,  90  111., 
126;  St.  Louis  d  S.  F.  R.  Co.  v.  Thomason,  59  Ark., 
140;  Hxintingtm  v.  Conkey,  33  Barb.  [N.  Y.],  218; 
HarUy  v.  Fitzgerald,  84  Hun  [N.  Y.],  305.)  The 
denial  to  plaintiff  the  right  to  make  the  closing 
argument  is  a  fatal  error,  for  which  the  judgment 
must  be  reversed  and  the  cause  remanded  for  a 

new  trial. 

Reversed  and  remanded. 


Norwegian  Plow  Company,  appellant,  v. 
Eeuben  Bollman  et  al.,  appellees. 

Filed  Februaby  18,  1896.    No.  6034. 

1.  Order  by  Consent:  Review.   A  party  cannot  preaicate  error 

upon  a  ruling  which  he  procured  to  be  made. 

2.  Transcripts:  Review.    The  transcript  of  appeal  is  the  ex- 

clusive evidence  of  the  proceedings  in  the  trial  court 

3.  Injunction    Enjoining    Judgment:  Fbaud:     Laches.     A 

court  of  equity  will  not  enjoin  a  Judgment  at  law  upon 
the  ground  of  fraud  where  it  does  not  appear  that  such 
Judgment  is  inequitable,  or  where  It  is  disclosed  that 
plaintiff  has  not  exercised  due  diligence  in  the  assertion 
of  his  rights. 
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Appeal  from  the  district  court  of  Madison 
county.     Heard  below  before  Sullivan,  J. 

H.  C.  Brome  and  R.  A.  JoneSj  for  appellant 

D.  A,  HolmeSj  Reese  &  Gilkeson^  and  Robertson  d 
Wigtoriy  contra. 

NORVAL,  J. 

This  was  a  suit  to  enjoin  the  collection  of  a 
judgment  of  the  district  court  of  Madison  county 
rendered  in  an  action  at  law  wherein  Reuben  Boll- 
man  was  plaintiff  and  H.  A.  Pasewalk  and  others 
were  defendants,  which  judgment  was  affirmed  by 
this  court  at  the  January,  1890,  term,  the  opinion 
being  reported  in  29  Neb.,  519.  The  injunction 
case  was  dismissed  and  plaintiff  appeals.  The 
order  of  dismissal  is  as  follows: 

"The  Norwegian  Plow  Company 

V. 

Reuben  Bollman  et  al. 

"Now  on  this  17th  day  of  December,  1892,  this 
cause  came  on  to  be  heard  on  the  motion  of  the 
plaintiff  for  judgment  of  dismissal  upon  the  issues 
presented  by  the  pleadings  herein  filed,  and  the 
court  being  fully  advised  in  the  premises  sustains 
said  motion,  and  said  cause  is  dismissed  at  plaint- 
iff^s  costs,  to  all  of  which  rulings  and  judgment  of 
the  court  plaintiff  at  the  time  excepted,"  etc. 

It  will  be  observed  from  the  foregoing  that 
plaintiff  has  appealed  from  an  order  sustaining 
his  own  motion  to  dismiss  the  cause.  He  having 
expressly  invited  this  decision  to  be  made,  if  erro- 
neous, it  is  his  own  error,  and  not  the  error  of  the 
court,  and  he  is  thereby  precluded  from  assailing 
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the  ruling.  {Omaha  Fire  Ins.  Co.  v.  Maxwell^  38 
Neb.,  358;  Weander  v.  Johnson,  42  Neb.,  117.)  It 
may  be  said  the  journal  entry  is  incorrect  wherein 
it  is  stated  that  the  motion  to  dismiss  was  made 
by  the  plaintiff;  that  in  fact  it  was  defendants' 
motion.  There  is  nothing  in  the  record  to  show 
that  such  a  mistake  was  made.  The  motion  is  not 
included  in  the  transcript,  and  the  journal  entry 
contains  the  written  approval  of  the  attorneys  for 
the  respective  parties  indorsed  thereon,  as  well 
as  being  authenticated  by  the  certificate  of  the 
clerk  of  the  trial  court  It  is  well  settled  that 
the  transcript  of  appeal  is  the  sole  and  exclusive 
evidence  of  the  proceedings  in  the  court  below. 
(Weander  v.  Johnson,  42  Neb.,  117;  Dryfus  v,  Molina, 
Milbum  d  Stoddard  Co.,  43  Neb.,  233;  Davis  v.  Sny- 
der, 45  Neb.,  415.)  The  same  result  is  reached 
upon  a  ground  less  technical.  Conceding  that 
plaintiff  did  not  ask  the  order  of  dismissal  to  be 
made,  as  counsel  in  their  briefs  assume  to  be  the 
case,  yet  there  must  be  an  aflBrmance  upon  the 
merits,  as  we  shall  proceed  to  show.  Before 
doing  this  a  statement  of  the  issues  presented  by 
the  pleadings  will  be  necessary  to  a  proper  under- 
standing of  the  case,  since  the  decision  was  predi- 
cated upon  them  alone. 

The  petition  alleges,  in  substance,  that  the  de- 
fendant BoUman  was  sheriff  of  Knox  county,  and 
Rothwell  was  his  deputy.  The  other  defendants, 
Tyrell  and  Losey,  are,  respectively,  the  clerk  of 
the  district  court  and  sheriff  of  Madison  county; 
that  the  plaintiff  recovered  certain  judgments 
before  a  justice  of  the  peace  of  Knox  county 
against  one  Fred  Fischer,  and  caused  executions 
to  be  issued  thereon,  which  were  delivered  to  said 
Rothwell  for  collection;   that  on  the  same  day 
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plaintiff  caused  to  be  executed  and  delivered  to 
Rothwell  an  undertaking  signed  by  H.  A,  Pase- 
walky  J,  S.  McClary,  and  A.  P,  Pilger,  as  sureties, 
for  the  purpose  of  indemnifying  the  sheriff  on 
account  of  the  levy  of  said  executions  upon  cer- 
tain goods  and  chattels,  then  in  the  possession  of 
Fischer,  but  claimed  by  Deere,  Wells  &  Co.  and 
others.  A  copy  of  this  bond,  as  set  forth  in  the 
petition,  is  set  out  in  the  opinion  in  29  Neb.,  517, 
and  need  not  be  here  given.  The  petition  further 
avers  that  the  deputy  sheriff  levied  these  execu- 
tions upon,  and  sold,  ceri;ain  property  then  in  the 
possession  of  Fischer,  described  in  Exhibit  A, 
attached  to  the  petition,  and  applied  the  proceeds 
arising  from  such  sale  to  the  payment  of  plaint- 
iff's judgments;  that  at  the  same  time  Bollman 
and  Rothwell  fraudulently  and  unlawfully,  and 
for  the  purpose  of  cheating  and  defrauding  plaint- 
iff, and  without  his  knowledge  or  consent,  or  that 
of  the  sureties  upon  the  indemnifying  bond,  took 
into  their  possession  and  converted  to  their  own 
use  cert:ain  other  property  claimed  by  Deere, 
Wells  &  Co.,  described  in  Schedule  B,  attached  to 
the  petition,  and  that  no  accounting  has  ever  been 
made  to  the  plaintiff,  or  said  sureties,  for  the 
property  so  taken  and  converted  by  said  sheriff 
and  his  deputy.  It  is  further  alleged  that  subse- 
quently Deere,  Wells  &  Co.  brought  an  action  in 
the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Nebraska  against  said  Bollman  and  the 
sureties  on  his  official  bond,  for  the  conversion  of 
all  the  goods  so  taken  by  the  officer,  and  recovered 
therein  a  judgment  against  the  defendants  for  the 
sum  of  13,416.65  damages  and  costs  of  suit  for  the 
goods  taken  at  the  request  and  appropriated  to 
the  use  and  benefit  of  the  plaintiff  herein,  as  well 
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as  for  the  goods  described  in  said  Exhibit  B ;  that 
subsequently  Bollman  instituted  an  action  in  the 
district  court  of  Madison  county  against  said 
McClary,  Pilger,  and  Pasewalk,  upon  said  indem- 
nifying bond,  for  the  purpose  of  compelling  the 
plaintiff  herein  to  pay  for  the  property  described 
in  Exhibit  B,  and  for  and  on  account  of  the  said 
judgment  recovered  by  said  Deere,  Wells  &  Co.; 
that  Bollman  in  his  said  action  on  said  bond,  for 
the  purpose  of  cheating  and  defrauding  the  Nor- 
wegian Plow  Company,  unlawfully  and  fraudu- 
lently ayerred  that  the  said  judgment  of  Deere, 
Wells  &  Co.  was  recovered  on  account  and  for 
goods  taken  by  Bollman  upon  said  executions, 
although  in  fact  said  judgment  was  not  obtained 
for  such  purpose,  as  Bollman  well  knew  at  the 
time  of  bringing  his  suit,  but  on  account  of  and 
for  the  goods  described  in  Exhibit  B,  as  well  as 
for  the  goods  mentioned  and  set  forth  in  Exhibit 
A.  The  petition  further  charges  that  Bollman 
prosecuted  his  said  action  to  final  judgment, 
recovering  therein  against  Pilger,  McClary,  and 
Pasewalk  for  the  sum  of  f 3,797.87,  for  the  value 
of  the  goods,  including  those  converted  by  him; 
that  the  undertaking  was  for  the  use  and  benefit 
of  plaintiff,  and  that  the  latter  is  liable  to  the 
sureties  for  any  and  all  moneys  they  may  be  com- 
pelled to  pay  Bollman  on  account  of  the  giving  of 
said  undertaking;  that  the  judgment  obtained  by 
Bollman  Is  In  full  force  and  unpaid;  that  plaintiff 
Is  now,  and  at  all  times  has  been,  ready  and  will- 
ing to  account  to  Bollman  for  all  property  taken 
upon  said  executions,  and  to  Indemnify  and  save 
him  harmless  for  all  costs  and  damages  resulting 
from  such  seizure,  and  Is  ready  and  willing  and 
offers  to  pay  Into  court  for  his  benefit  all  moneys 
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justly  due  Bollmau  on  account  thereof,  together 
with  all  costs  and  expenditures  incurred  by  him, 
which  plaintiff  ought  equitably  and  fairly  to  pay 
on  such  account;  that  Bollman  and  Bothwell  are 
insolvent;  that  the  former  has  caused  execution 
to  be  issued  upon  his  judgment  and  placed  the 
same  in  the  hands  of  said  defendant  Losey  as 
sheriff,  who  threatens  to  levy  the  same  upon  the 
property  of  Pilger,  McClary,  and  Pasewalk.  The 
petition  contains  other  averments,  which  will  be 
adverted  to  further  on. 

The  defendants,  for  answer,  admit  that  Tyrell 
is  clerk  of  the  district  court  and  Losey  is  sheriff 
of  Madison  county;  that  Bollman  was  sheriff  of 
Knox  county  and  Roth  well  was  his  deputy; 
admit  the  recovery  of  the  judgments  in  the  justice 
court  by  the  Norwegian  Plow  Company,  the  levy 
of  the  execution  by  the  deputy  sheriff  upon  the 
goods  in  the  possession  of  Fischer,  the  recovery  of 
the  judgment  by  Deere,  Wells  &  Co.  in  the  circuit 
court  against  Bollman,  the  institution  of  the  suit 
by  the  latter,  and  the  recovery  of  the  judgment 
against  the  sureties  on  the  bond,  and  deny  all 
other  averments  of  the  petition.  The  defendants 
also  allege  that  at  the  time  the  suit  was  com- 
menced by  Deere,  Wells  &  Co.  the  plaintiff  herein 
was  notified  thereof,  and  employed  counsel  to 
defend  the  same  and  had  exclusive  control  of  the 
defense  therein ;  and  that  upon  the  institution  of 
the  said  suit  against  the  sureties  the  Norwegian 
Plow  Company  was  notified  of  the  fact,  employed 
counsel  to  defend  it,  and  had  full  control  of  the 
defense  and  paid  all  the  expenses  in  connection 
with  the  defense  of  said  action. 

For  reply  plaintiff  admits  that  it  was  advised 
of  the  fact  of  the  commencement  of  the  actions 
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referred  to  in  the  petition,  denies  all  other  allega- 
tions of  the  answer,  and  alleges  that  at  the  time 
of  the  commencement  of  the  action  in  the  circuit 
court,  and  at  the  time  of  the  rendition  of  the  judg- 
ment, plaintiff  had  no  notice  or  knowledge  that 
Bollman  or  his  deputy  had  converted  to  their  own 
use  a  large  portion  of  the  property  for  the  value 
of  which  said  suit  was  brought,  and  had  no  knowl- 
edge of  such  conversion  until  after  the  recovery 
of  the  judgment  sought  to  be  enjoined  herein. 

Judgment  having  gone  against  the  plaintiff  in 
the  case  at  bar  upon  the  pleading,  in  reviewing 
the  decision  of  the  trial  court  we  must  regard  as 
true  every  fact  well  pleaded  in  the  petition,  and 
that  every  allegation  of  the  answer,  put  in  issue 
by  the  reply,  should  be  taken  as  not  true.  In 
other  words,  if  the  facts  set  up  in  the  petition, 
taken  in  connection  with  the  admission  of  the 
plaintiff  in  the  reply  that  it  had  notice  at  the  time 
of  the  pendency  of  the  action  of  Deere,  Wells  & 
Co.  against  Bollman  and  that  of  Bollman  against 
the  sureties  on  the  indemnifying  bond,  were  insuf • 
ficient  to  entitle  the  plaintiff  to  enjoin  the  enforce- 
ment of  the  judgment  in  question,  the  order  of 
dismissal  was  properly  entered. 

It  is  too  well  settled  by  the  courts  of  this  coun- 
try to  require  the  citation  of  authorities  in  sup- 
port thereof  that  in  a  proper  case  equity  will 
grant  relief  against  a  judgment  fraudulently  ob- 
tained, when  a  meritorious  cause  of  action  or 
defense  is  shown.  An  exception  to  this  general 
rule  is  that  a  judgment  at  law  obtained  through 
the  fraudulent  conduct  of  the  judgment  creditor 
will  not  be  enjoined  where  the  defense  could  have 
been  made  at  law.  Stated  differently,  a  court  of 
equity  will  not  interfere  because  of  fraud  alone. 
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but  the  person  aggrieved  must  make  it  appear 
that  a  good  reason  existed  why  the  defense  was 
not  interposed  in  the  original  suit.    As  stated  by 
Mr.  High  in  his  valuable  work  on  Injunctions: 
"**Where  defendant  has  allowed  a  suit  to  proceed 
to  judgment  without  any  attempt  on  his  part  to 
obtain  proof,  an  injunction  will  not  be  allowed 
on  the  ground  of  fraud  in  the  original  transac- 
tions on  which  the  suit  was  founded.     So  where 
the  fraud  relied  upon  might  have  been  used  as  a 
defense  to  the  action  at  law,  but  it  does  not 
appear  whether  it  was  so  used,  or  whether  defend- 
ant neglected  to  avail  himself  of  it,  the  judgment 
will  not  be  restrained."    (1  High,  Injunctions,  sec. 
194.)     Applying  the  principles  already  stated  to 
the  ease  made  by  the  pleadings,  it  is  plain  that 
plaintiff  is  not  in  a  position  to  invoke  the  aid  of 
equity  to  prevent  the  enforcement  of  the  judgment 
obtained  against  the  sureties  upon  the  ground 
of  fraud.     The  act  of  fraud  imputed  to  Bollman 
and  his  deputy  consisted  in  converting  to  their 
own  use  certain  property  of  Deere,  Wells  &  Co. 
at  the  time  of  the  levying  of  the  executions 
against  Fischer  and  in  suing  for  and  recovering 
the  value 'thereof  against  the  sureties  upon  the 
indemnifying  bond.     It  is  true  that  both  in  the 
reply,  and  one  place  in  the  petition,  it  is  stated 
that  plaintiff  had  no  knowledge  of  such  conver- 
sion until  after  the  rendition  of  the  judgment  in 
favor  of  Bollman  and  against  the  sureties;   but 
such  allegation  is  inconsistent  with  the  following 
averment  of  the  petition:  "Plaintiff  further  al- 
leges that  prior  to  the  bringing  of  said  action 
against    Pilger,    McClary,    and    Pasewalk,    and 
against  this  plaintiff,  the  Norwegian  Plow  Com- 
pany offered  to  account  to  and  pay  said  defend- 
17 


194  NEBRASKA  REPORTS.       [Vol.  4T 


Norwegian  Plow  Co.  t.  Bollman. 


ant  Bollman  for  all  the  property  levied  upon  hj 
him  or  by  said  defendant  Rothwell  on  said  jndg- 
n>ent  In  favor  of  this  plaintiff  and  against  said 
Fischer,  together  with  all  damage,  costs,  or  other 
expenditures  occasioned  or  incurred  by  said  Boll- 
man  or  Rothwell,  or  either  of  them,  on  account  of 
and  for  the  seizure  and  sale  of  property  claimed 
by  Deere,  Wells  &  C5o.  under  and  by  virtue  of  said 
executions,  and  that  said  defendant  Bollman,  un- 
lawfully and  fraudulently,  and  for  the  purpose  of 
cheating,  wronging,  and  defrauding  this  plaint- 
iff  for   property   so   taken   and   sold,   then   de- 
manded that  this  plaintiff  should  account  to  and 
pay  said  defendant  Bollman  for  the  property 
taken  by  said  defendants  Bollman  and  Rothwell 
and  converted  by  them  to  their  own  private  use/'" 
The  foregoing  quotation  from  the  petition  is  an 
admission,  it  seems  to  us,  that  plaintiff,  prior  to- 
the  inception  of  the  suit  in  which  the  judgment 
sought  to  be  enjoined  was  pronounced,  was  fully 
cognizant  of  the  alleged  fraudulent  conduct  of 
Bollman  and  his  deputy,  of  which  complaint  is- 
now  made.     If  that  is  not  a  fair  inference  to  be 
drawn  from  said  averment  of  the  petition,  we  are 
at  a  loss  to  know  why  this  plaintiff  offered  to  pay 
merely  for  the  property  seized  and  sold  under  the 
executions,  together  with  costs.     He  must  have 
been  apprised  that  property  belonging  to  Deere^ 
Wells  &  Co.  other  than  that  applied  upon  the  exe- 
cutions had  been  taken  by  the  sheriff,  and  for 
which  the  latter  claimed  compensation,  since  the 
petition  avers  that  when  the  proposition  of  settle- 
ment was  made  by  plaintiff,  that  Bollman  "then 
demanded  that  this  plaintiff  should  account  to 
and  pay  said  defendant  Bollman  for  the  property 
taken  by  said  Bollman  and  Rothwell  and  con- 
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verted  to  their  own  use."  The  allegation  of  want 
of  notice  in  the  reply  must  be  disregarded,  as  to 
the  petition  alone  we  must  look  for  the  statement 
of  the  f dcts  constituting  plaintiff's  cause  of  action. 
Two  allegations  of  the  petition  in  regard  to  notice 
or  knowledge  of  the  alleged  fraud  being  incon- 
sistent with  each  other,  we  must  regard  as  true 
and  give  effect  to  the  one  which  is  against  the 
interest  of  the  plaintiff.  This  is  but  an  applica- 
tion of  the  rule  that  a  pleading,  when  attacked  by 
demurrer,  and  such  is  the  nature  of  the  motion  to 
dismiss,  is  to  be  construed  most  strongly  against 
the  pleader.  It  does  not  appear  that  plaintiff 
exercised  due  diligence.  Having  notice  of  the 
alleged  fraud,  he  should  have  urged  that  as  a 
defense  to  the  suit  on  the  bond  of  indemnity.  We 
know,  although  outside  of  the  record  before  us> 
from  the  opinion  in  Pasewalk  v.  Bollnuiny  29  Neb.^ 
522,  which  cannot  properly  be  considered  here, 
that  the  sureties  in  their  answer  interposed  the 
defense  that  the  judgment  recovered  by  Deere, 
Wells  &  Co.  "was  for  the  conversion  of  goods  by 
plaintiff  and  his  agents  other  than  the  goods 
taken  by  Kothwell  under  said  executions." 

Moreover,  the  petition  herein  is  defective  for 
another  reason.  It  contains  no  averment  as  to 
the  value  of  the  goods  not  levied  upon  by  the  sher- 
iff which  it  is  claimed  he  converted  to  his  own  use. 
The  petition  refers  us  to  Exhibit  B  for  the  value 
of  the  property,  but  it  is  not  there  stated,  except 
a  trifling  sum  appears  opposite  a  few  of  the  arti- 
cles alone.  For  all  that  this  record  shows,  they 
may  have  been  of  little  or  no  value.  It  does  not 
appear  that  the  judgment  obtained  by  Bollman 
exceeded  the  value  of  the  property  sold  and  ap- 
plied on  the  executions  in  favor  of  the  Norwegian 
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Plow  Company,  including  Bollman's  damages  and 
costs  growing  out  of  the  transaction.  For  this 
reason  there  is  no  equity  in  the  bill,  (Scofield  v. 
State  Nat.  Batik  of  Lincoln,  9  Neb.,  316.) 


Affirmed. 


Margaret  A.  Issitt,  formerly  Margaret  A. 
Dewey,  appellant,  v.  William  L,  Dewey 
et  al.,  appellees. 

Filed  February  18, 1896.    No.  5664. 

1.  Deeds:  Delivery.   Where  a  mother  executes  a  deed  to  her 

son,  and  voluntarily  places  the  same  upon  record  for  the 
purpose,  and  with  the  intent,  of  passing  title  to  the 
grantee,  actual  manual  delivery  and  formal  acceptance 
are  not  essential  to  the  validity  of  the  conveyance. 

2.  Action  to  Cancel  Deed  from  Hother  to  Son:   Considera- 

tion :  Decree  for  Defendant.  Evidence  held  to  support 
the  findings  and  decree. 

Appeal  from  the  district  court  of  Gage  county. 
Heard  below  before  Bush,  J. 

Evgh  J.  DobbSy  for  appellant. 

4}ng(j8y  Rinaker  d  Bibb,  contra. 

N ORVAL,  J. 

This  lawsuit  is  over  a  house  and  lot  situate  in 
the  city  of  Beatrice,  which  plaintiff  conveyed  to 
her  son,  W.  L.  Dewey,  one  of  the  defendants,  and 
which  conveyance  plaintiff  seeks  by  this  proceed- 
ing to  have  canceled  and  the  title  to  the  property 
<iuieted  and  confirmed  in  herself.    The  trial  court, 
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by  its  decree,  awarded  the  premises  in  dispute  to 
the  son,  subject  to  a  life  estate  which  was  given 
the  plaintiff. 

The  undisputed  evidence  shows  that  on  the  26tli 
day  of  September,  1887,  the  plaintiff,  by  deed  of 
general  warranty,  conveyed  the  property  in  litiga- 
tion to  defendant  W.  L.  Dewey;  that  one  of  the 
purposes  of  the  plaintiff  in  placing  the  title  in  the 
name  of  her  son  was  to  prevent  her  husband,  who 
was  living  apart  from  her,  from  having  any  inter- 
est in  the  property  in  the  event  he  should  survive 
her.  It  is  insisted  that  no  consideration  is  shown 
for  the  deed.  Mr.  Dewey  swears  that  he  paid 
plaintiff  |10  in  cash,  and  agreed  to  pay  future 
taxes  and  insurance  on  the  property,  which  he  has. 
so  far  done;  and  further,  that  he  has  contributed 
money  to  plaintiflf's  maintenance  and  support. 
While  plaintiff  explicitly  denies  the  cash  payment 
of  |10  and  the  agreement  to  pay  future  taxes  and 
insurance,  yet  it  cannot  be  said  that  there  is  an 
entire  lack  of  proof  to  establish  a  good  and  valu- 
able consideration  for  the  conveyance.  Whether 
it  was  adequate  or  commensurate  to  the  value  of 
the  property  is  immaterial,  as  there  is  no  charge 
or  proof  of  fraud  or  undue  influence  in  the  case. 

It  is  further  argued  that  the  deed  was  never 
formally  delivered  by  the  plaintiff  to  the  grantee. 
Upon  this  branch  of  the  case  there  is  a  conflict  in 
the  proof  adduced  on  the  trial.  It  is,  however, 
established,  without  dispute,  that  plaintiff  volun- 
tarily filed  the  deed  for  record,  for  the  purpose, 
and  with  the  intent,  of  passing  title  to  the 
grantee.  Actual  manual  delivery  and  formal  ac- 
ceptance were  therefore  not  necessary  to  make  the 
conveyance  effectual.  {Qlaze  v.  Three  Rivers  Farm- 
ers  Mutual  Fire  Ins.  Co.f  87  Mich.,  349;    Cecil  v. 
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Beaver,  28  la.,  246;  Palmer  v.  Palmer,  62  la.,  204; 
Compton  V.  White,  86  Mich.,  33;  Bouman  v.  Orifjithy 
35  Neb.,  361.) 

From  a  careful  consideration  of  the  evidence  in 
the  case,  we  are  led  to  the  conclusion  that  it  Is 
sufficient  to  sustain  the  decree,  and  that  the 
allegata  et  probata  agree. 

Affirmed. 


g  g|'  John  Romberg  v.  Gerhard  Fokken. 

47    8d5 

47    996 

j  47  847{  Filed  Februaby  18,  1896.    No.  5956. 


1.  Bill  of  Exceptions:  Authentication.    A  bill  of  exceptions 

in  a  cause  tried  in  the  district  court  must  be  authenti- 
cated by  the  certificate  of  the  clerk  of  such  court,  to  enti- 
tle it  to  be  considered  in  the  supreme  court. 

2.  Transcript:  Motion  for  New  Trial.    A  paper  purporting 

to  be  a  motion  for  a  new  trial  cannot  be  considered, 
unless  certified  to  in  the  transcript  by  the  clerk  of  the 
district  court. 

Error  from  the  district  court  of  Cuming 
county.     Tried  below  before  Norris,  J. 

M.  McLaughlin  and  J.  G.  Crawford,  for  plaintiff 
in  error, 

T.  M.  Franse  and  C.  G.  McNish,  contra. 

NORVAL,  J. 

This  is  an  action  at  law  by  a  lessee  against  his 
lessor  to  recover  damages  for  the  failure  of  the 
defendant  to  put  the  plaintiff  in  possession  of  the 
leased  premises  according  to  the  stipulations  in 
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the  lease.     From  a  verdict  and  judgment  against 
the  defendant,  he  prosecutes  error  to  this  court. 
A  reversal  is  sought  upon  two  grounds: 

1.  The  verdict  is  contrary  to,  and  is  unsup- 
ported by,  the  evidence. 

2.  The  court  erred  in  the  giving  and  refusing  of 
<!ertain  instructions. 

The  assignment  that  the  verdict  of  the  jury  is 
not  sustained  by  sufficient  evidence  cannot  be  con- 
sidered by  this  court,  for  the  reason  that  the  bill 
of  exceptions  purporting  to  contain  the  evidence 
adduced  on  the  trial  is  not  authenticated.  That 
which  purports  to  be  a  bill  of  exceptions,  and 
which  is  attached  to  the  transcript,  does  not  ap- 
pear to  have  been  filed  in  the  district  court,  nor 
has  the  clerk  of  that  court  certified  that  it  is 
either  the  original  bill  of  exceptions  settled  and 
allowed  in  the  cause  or  a  copy  thereof,  as  required 
by  law.  The  pretended  bill,  therefore,  must  be 
Ignored,  and  cannot  be  considered  for  any  pur- 
pose. {Aultman  v,  PattersoUj  14  Neb.,  57;  Hogan  v. 
O'Niely  17  Neb.,  641;  Flynn  v.  Jordan,  17  Neb.)  518.) 
But  it  may  be  said  the  omission  of  the  clerk^s  cer- 
tificate authenticating  the  bill  must  be  deemed 
to  have  been  waived  by  the  parties,  inasmuch  as 
they  have  conceded  the  validity  of  the  bill  of 
exceptions  by  raising  no  objections  thereto  in  this 
•court.  Tatcs  v.  Kinney y  23  Neb.,  648,  recognizes 
«uch  rule,  but  we  do  not  hesitate  to  say  that  it  is 
unsound.  In  the  exercise  of  its  appellate  juris- 
diction, this  court  reviews  the  proceedings  of  the 
district  court,  and  our  only  means  of  ascertaining 
what  proceedings  were  had  and  taken  in  the  trial 
<!ourt  in  any  case,  or  what  pleadings  were  filed 
therein,  is  the  transcript  of  the  record  of  that 
court,  duly  authenticated  by  the  proper  officer. 
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If  the  parties  may  waive  the  certificate  of  the 
clerk  of  the  district  court  to  the  original  bill  of 
exceptions,  then  there  is  no  reason  why  they  may 
not  likewise  waive  the  authentication  of  the  tran- 
script of  the  final  judgment  or  order  sought  to  be 
reviewed  and  the  pleadings  in  the  case.  The  stat- 
ute requires  both  the  transcript  and  the  bill  of 
exceptions  to  be  authenticated  by  the  certificate 
of  the  clerk  of  the  district  court,  and  we  have  no 
right  to  ignore  or  disregard  its  mandatory  pro- 
visions. {Moore  v.  Waterman^  40  Neb.,  498;  Otis  v^ 
Butters,  46  Neb.,  492;  Martin  v.  FiUmore  Cottnty^ 
44  Neb.,  719;  Yenney  v.  Central  City  Bank,  44  Neb.^ 
402.) 

There  is  another  reason  why  this  evidence  can- 
not be  considered.  It  has  been  frequently  as- 
serted by  this  court  that  the  sufficiency  of  the  evi- 
dence to  support  the  verdict,  as  well  as  errors  in 
the  giving  and  refusing  of  instructions,  must  be 
called  to  the  attention  of  the  trial  court  by  a 
motion  for  a  new  trial.  The  record  shows  that  a 
motion  for  a  new  trial  was  overruled  by  the  court 
below,  and  while  a  paper  purporting  to  be  such  a 
motion  is  contained  in  the  transcript,  it  lacks 
authenticity.  Attached  to  the  transcript  is  the 
following  certificate: 

^^State  of  Nebraska,  1 

County  of  Cuming.  /  ' 

"I,  Emil  Heller,  clerk  of  the  district  court  of 
Cuming  county,  do  hereby  certify  that  the  forego- 
ing is  a  true  transcript  of  the  petition,  answer^ 
instructions,  and  journal  entries  as  the  same  are 
of  record  and  on  file  in  my  said  office. 

"Witness  my  hand  and  the  seal  of  said  district 
court,  this  2d  day  of  April,  A.  D.  1892. 

"Emil  Heller, 
''Cleric  of  the  District  Court:' 
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It  will  be  observed  that  the  certificate  makes  no 
reference  to  the  motion  for  the  new  trial,  but  par- 
ticularly enumerates  which  papers  contained  in 
the  transcript  are  certified  to  be  true  copies  of  the 
originals  on  file.  In  this  condition  of  the  re(»<>rd, 
we  are  unable  to  say  that  the  alleged  motion  for  a 
new  trial  included  in  the  transcript  is  a  copy  of 
the  one  passed  upon  by  the  district  court,  there- 
fore it  cannot  be  considered  by  us.  {Haggertif  v. 
Walker y  21  Neb.,  596;  Chamberlain  v.  Brmcn^  25 
Neb.,  434;  Bnrlingim  v.  Baders,  47  Neb.,  204.)  It 
follows  that  neither  the  instructions  nor  the  evi- 
dence can  be  reviewed.  No  question  which  has 
been  argued  in  the  brief  is  presented  by  the  rec- 
ord.    The  judgment  is 

Affirmed. 


John  Romberg  v.  Rudolph  Hediger. 

Filed  Febbuart  18, 1896.     No.  5955. 

1.  Failure  to  Authenticate  Bill  of  Exceptions:  Review.    In 

the  absence  of  a  certificate  of  the  clerk  of  the  district 
court  authenticating  the  bill  of  exceptions,  it  will  be  pre- 
sumed  that  every  essential  averment  in  the  petition  not 
negatived  by  the  verdict  was  proven,  and  that  the  in- 
structions refused  were  properly  denied. 

2.  Instructions:  Exceptions:  Review.     Instructions  not  ex- 

cepted to  when  given  cannot  be  reviewed  in  the  appellate 
court. 

3.  Review:  Assignments  of  Ekbor.    The  fifth  paragraph  of 

the  court's  charge  to  the  Jury  not  considered,  because  the 
giving  was  not  properly  assigned  for  error  in  either  the 
motion  for  a  new  trial  or  petition  in  error. 

Error    from    the  .district    court    of    Cuming 
county.    Tried  below  before  Norris,  J. 
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M.  McLaughlin  and  /.  C.  Crawford^  for  plaintiff 
in  error. 

Uriah  Bruner  and  T.  M.  Fransey  contra. 

NORVAL,  J, 

Rudolph  Hediger  sued  John  Romberg  in  the 
court  below  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  his  having  been 
ejected  from  a  certain  farm  in  Cuming  county  at 
the  instance  of  the  defendant  under  a  writ  of  resti- 
tution on  a  judgment  in  an  action  of  forcible  de- 
tainer, wherein  Romberg  was  plaintiff  and  Hedi- 
ger was  defendant,  after  an  appeal  undertaking 
had  been  filed  by  said  Hediger,  and  after  the  jus- 
tice before  whom  said  cause  was  tried  had  re- 
called said  writ  of  restitution.  To  the  petition  in 
the  case  before  us  the  defendant  answered,  admit- 
ting certain  averments  therein,  and  denying 
others.  Upon  the  trial,  plaintiff  recovered  judg- 
ment, and  the  defendant  brings  the  cause  to  this 
court  on  error. 

It  is  argued  that  there  is  an  entire  failure  of 
proof  to* sustain  the  allegation  in  the  petition  that 
the  defendant  leased  to  the  plaintiff  the  premises 
from  which  he  was  evicted.  Whether  this  is  true 
or  not  we  are  unable  to  determine,  since  there  is 
no  certificate  of  the  district  court  authenticating 
the  bill  of  exceptions.  (Rainberg  v.  FokkeUj  47  Neb., 
198.) 

Complaint  is  made  in  the  brief  of  the  refusal  of 
the  court  to  give  the  following  instructions,  re- 
quested by  the  plaintiff  in  error: 

"2.  You  are  instructed  that  the  plaintiff  has  not 
shown  any  right  of  property,  or  right  of  posses- 
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sion,  in  the  premiseB  described  in  the  petition^  and 
you  will  therefore  find  for  the  defendant." 

"4.  You  are  instructed  that  the  plaintiff  has  not 
shown  that  he  had  leased  the  premises  for  the 
year  commencing  March  1,  1890,  nor  that  he  had 
paid  anything  for  the  use  of  said  premises,  hence 
he  cannot  recover  the  value  of  the  use  of  said 
premises. 

"5.  Under  the  evidence  and  the  law  in  this  case, 
the  plaintiff  is  not  entitled  to  recover  more  than 
nominal  damages." 

These  requests  to  charge  can  only  be  considered 
in  connection  with  the  evidence  adduced  on  the 
trial.  The  testimony  not  being  properly  before 
us,  we  are  unable  to  determine  whether  the  trial 
court  erred  in  refusing  to  give  the  above  instruc- 
tions. {Willis  V.  State,  27  Neb.,  98.)  Error  must 
affirmatively  appear.  It  is  never  presumed.  We 
must  indulge  the  presumption  that  there  was  evi- 
dence before  the  jury  which  made  the  defendant's 
instructions  inapplicable. 

Objection  is  made  in  the  brief  to  the  fifth  para- 
graph of  the  court's  charge  to  the  jury,  on  the 
ground  that  it  incorrectly  states  the  measure  of 
damages.  The  assignment  relating  thereto  in  the 
petition  in  error  and  in  the  motion  for  a  new  trial 
is  in  the  following  language:  "The  court  erred  in 
giving  the  first,  second,  third,  fourth,  fifth,  sixth, 
and  seventh  instructions  given  by  the  court  on  its 
own  motion."  The  first  two  instructions  given, 
briefly,  yet  accurately,  state  the  issue  in  the  case. 
They  are  free  from  errors.  The  fourth  instruction 
correctly  stated  the  rule  as  to  the  burden  of  proof, 
and  counsel  has  not  suggested  that  it  is  erroneous. 
No  exceptions  were  taken  in  the  court  below  to 
the  giving  of  the  sixth  and  seventh  instructions, 
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hence  they  are  not  reviewable.  The  assignment 
of  error  above  quoted  not  being  well  taken  as  to 
all  the  instructions  mentioned  therein,  it,  under 
the  familiar  rule,  must  be  overruled  without  con- 
sidering the  instruction  of  which  complaint  is 
specifically  made  in  the  brief.  It  is  true  there  is 
another  assignment  in  the  motion  for  a  new  trial 
and  petition  in  error  based  upon  the  fifth  instruc- 
tion, but  it  presents  alone  the  question  of  its  intel- 
ligibility. The  language  in  which  the  instruction 
is  couched  is  plain  and  its  meaning  easily  compre- 
hended. If  the  learned  counsel  for  plaintiff  in 
error  regarded  the  instruction  unintelligible,  they 
have  been  very  remiss  in  not  pointing  out  to  us 
wherein  it  is  so. 

The  conclusions  reached  leaJ  to  an  affirmance 
of  the  judgment 

Affirmed. 


47  204  g.  C.  BuBLiNGiM  V.  William  Baders. 

47    201 
47    204 

j8_W0|  Filed  February  18,  1896.    No.  5751. 

Transcripts:  Authentication:  Instructions.  Where  there 
IS  no  error  sufficiently  assigned  In  the  petition  in  error  to 
challenge  the  attention  of  the  supreme  court,  except  such 
as  are  claimed  to  have  arisen  upon  the  alleged  giving  or 
refusal  to  give  instructions,  an  entire  failure  to  authen- 
ticate these  alleged  instructions  precludes  the  consid- 
eration of  assignments  of  error  with  respect  thereto. 

Rehearing  of  case  reported  in  45  Neb.,  673. 

Ed  P.  Smith,  M.  B.  Reese,  and  E.  C.  Biyys,  for 
plaintiff  in  error. 

Xorval  Bros,  &  Lotcley,  contra. 
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Ryan,  C. 

There  is  contained  a  clear  statement  of  the 
issues  and  facts  herein  involved  in  a  former  opin- 
ion in  this  case,  reported  in  45  Neb.  on  page  673 
€t  8eq.  After  the  above  opinion  had  been  filed 
there  was  granted  a  rehearing,  upon  which  the 
errors  alleged  to  have  occurred  have  again  been 
argued  and  submitted  for  consideration. 

The  assignments  in  the  petition  in  error,  that 
"the  court  erred  in  admitting  evidence  over  the 
objection  of  the  plaintiff  in  error,"  and  that 
"there  was  error  in  excluding  evidence  offered  by 
the  plaintiff  in  error,  to  which  ruling  exception 
was  duly  taken,'*  are  too  indefinite  to  receive 
attention.  This  is  also  true  of  the  assignment 
that  the  court  erred  in  overruling  the  motion  for 
a  new  trial.  There  was  sufBcient  evidence  to 
sustain  the  verdict  of  the  jury,  and,  as  no  good 
purpose  could  be  subserved  by  rehearsing  it,  the 
general  conclusion  stated  must  answer  every 
purpose. 

No  question  aside  from  the  above  is  presented 
by  this  petition  in  error,  except  such  as  are  urged 
with  reference  to  the  alleged  giving  or  refusal  to 
give  instructions.  The  authentication  which  fol- 
lows the  record  is  as  follows:  "I,  George  A.  Sler- 
riam,  clerk  of  the  district  court  in  and  for  said 
county,  do  hereby  certify  that  the  above  and  fore- 
going contains  and  is  a  true  and  perfect  copy  of 
all  the  pleadings  on  file  and  used  in  said  entitled 
cause,  and  also,  of  all  of  the  orders  of  the  court 
entered  of  record  in  said  case,  as  the  same  appears 
of  record  and  on  file  in  the  clerk's  office  of  said 
court,  and  that  the  attached  bill  of  exceptions  is 
the  original  bill  of  exceptions  as  settled  in  the 
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case.  In  witness  whereof,"  etc.  In  this  certifi- 
cate there  is  no  reference  to  instructions  either 
given  or  refused,  and  the  assignments  pertaining 
to  instructions  of  either  class  must  therefore  be 
ignored. 
The  judgment  of  the  district  court  is 


Affibmed 


Caroline  A.  Estabrook,  Executrix,  appellee, 
V.  Samuel  G.  Stevenson  bt  al.,  appellants. 

FiucD  Febbuabt  18,  1896.    No.  6139. 

Landlord  and  Tenant:  Termination  of  Lease  on  Payment  for 
Improvements:  Arbitration.  In  a  lease  for  the  term  of 
ten  years  it  was  provided  that  the  lessor  might  terminate 
the  lease  at  the  end  of  five  years  by  giving  sixty  days' 
notice  and  paying  the  lessee  the  value  of  such  improve- 
ments as,  meantime,  such  lessee  should  have  placed  upon 
the  premises.  Before  the  lessor  had  the  right  to  give  the 
required  notice  the  lessee  assigned  his  interest  in  the 
lease  to  another  party,  who  in  turn  made  still  another  as- 
signment of  such  interest.  Held,  That,  upon  giting  notice 
as  required,  the  lessor  was  not  bound  to  pay  to  the  lessee 
the  value  of  the  aforesaid  improvements  as  an  indispen- 
sable condition  precedent  to  his  right  to  terminate  the 
lease,  but  that,  having  tendered  in  a  court  of  equity  pay- 
ment for  the  improvements  to  whomsoever  should  be 
found  entitled  thereto  in  such  amount  as  upon  an  ac- 
counting should  be  found  due,  the  court  had  Jurisdiction 
to  declare  the  lease  to  have  been  terminated  at  the  end  of 
five  years  of  its  existence  and  grant  full  relief  between 
the  parties  litigant. 

Appeal  from  the  district  court  of  Douglas 
county.    Heard  below  before  Doane,  J, 

The  facts  are  stated  by  the  commissioner. 
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Arthur  C.  Wakeley^  for  appellants: 

Payment  of  the  sum  ^iwarded  was  a  condition 
precedent  to  the  termination  of  the  lease.  {Peo- 
ple^s  Bank  v,  Mitchell j  73  N.  Y.,  406;  Clemens  v. 
Murphy^  40  Mo.,  122;  Friar  t?.  Grey^  5  Exch.  [Eng.], 
584;  Cadhy  v.  Martinez,  11  Ad.  &  E.  [Eng.],  720; 
Pomroy  v.  Gold,  43  Mass.,  500;  McFadden  v.  Me- 
Cann,  25  la.,  252;  Goodwin  v.  Lynn,  4  Wash.  C.  C. 
[U.  S.],  714;  WelU  v.  Smith,  2  Edw.  Ch.  [N.  Y.],  78; 
Porter  v.  Sliephard,  6  T.  R.  [Eng.],  665;  Kerr  v. 
Purdy,  51  N.  Y.,  629;  Jones  v.  Barkley,  2  Doug. 
[Eng.],  690;  Parmalee  v.  Ostc^go  &  8.  R.  Co.,  6  N.  Y.^ 
79;  Commonwealth  v.  Pejepscut  Proprietors,  7  Mass., 
399;  Dwiggins  r.  Shaw,  6  Ired.  Law  [N.  Car.],  46; 
Mccum  V.  Pexyria  d  0.  R.  Co.,  21  111.,  534.) 

Impossibility  of  performance  will  not  relieve 
from  the  consequence  of  a  condition  precedent 
unperformed.  (3  Am.  &  Eng.  Ency.  of  Law,  901; 
School  Trustees  v.  Bennett,  27  N.  J.  Law,  513;  Jones 
V.  United  States,  96  U.  S.,  29;  The  Harriman,  76 
U.  S.,  172;  Dermott  v.  Jones,  2  Wall.  [U.  S.],  1; 
Booth  V.  Spuyten  Dnytnl  Rolling  Mill  Co,,  60  N.  Y.^ 
487;  To^iqua  v.  Nixon,  1  Pet  [U.  8.  C.  C],  221;  Mill 
Dam  Foundry  t\  Hovey,  38  Mass.,  441;  Ford  v.  Cotes- 
tcorth,  4  L.  R,  Q.  B.  [Eng.],  134;  Bunn  v.  Prather^ 
21  111.,  217;  Willia^ns  v.  Vanderhilt,  28  N.  Y.,  222; 
White  V.  Mann,  26  Me.,  368.) 

The  award  was  valid,  and  upon  Estabrook's 
refusal  to  pay,  his  right  to  terminate  the  lease  was 
at  an  end.  (Pearson  v.  Sanderson,  128  111.,  88;  Nor- 
ton V.  Gale,  95  111.,  533;  Straw  v.  Truesdale,  59  N.  H., 
Ill ;  Garr  v.  Gomez,  9  Wend.  [N.  Y.],  661 ;  Garred 
V.  Macey,  10  Mo.,  161;  Curry  w  Lackey,  35  Mo.,  389; 
Leeds  v.  Burrows,  12  East  [Eng.],  1;  Elmendorf  v. 
Harris,  5  Wend.  [N.  Y.],  516.) 
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Estabrook  d  Davis,  contra: 

The  award  was  invalid;  and  upon  the  arbitra- 
tors' refusal  to  further  act,  Estabrook's  only  re- 
course was  to  the  courts.  {State  v.  Jackson^  36  O. 
St,  283;  Smith  v.  Boston  C.  d  M.  R.  Co.,  36  N.  H., 
458;  Peters  v.  Neickirk,  6  Cow.  [N.  Y.],  103;  Fal- 
coner V.  Mont (f ornery y  4  Dall.  [Pa.],  232;  Passmore  v. 
Pettity  4  Dall.  [Pa.],  271;  Chambers  v.  Crookj  94  Am. 
Dec.  [Ala.],  638;  Emery  v.  OtoingSy  48  Am.  Dec. 
[Md.],  580;  Curtis  t?.  City  of  Sacram^entOy  64  Cal., 
102;  Elmcn<lorf  v,  Harris,  23  Wend.  [N.  Y.],  628; 
Caldtccll  V.  Dickinson,  13  Gray  [Mass.],  365.) 

Reference  was  also  made  to  the  following  cases: 
Reformed  Protectant  Dutch  Church  v.  Parkhurst,  4 
Bosw.  [N.  Y.],  491;  Copper  v.  Welh,  1  N.  J.  Eq.,  10; 
Berry  v.  Van  Winkle,  2  N.  J.  Eq.,  269;  Conner  v. 
Jones,  28  Cal.,  59;  Frey  v.  Campbell,  3  S.  W.  Rep. 
[Ky.],  368;  Montgomery  v.  Chadtcick,  7  la.,  114. 

Ryan,  C. 

On  May  1,  1884,  Experience  Estabrook  entered 
into  a  written  contract  with  Samuel  G.  Stevenson, 
by  the  terms  of  which  Mr.  Estabrook  leased  to  Mr. 
Stevenson  the  south  forty-four  feet  of  lot  1,  in 
block  43,  in  the  city  of  Omaha,  for  the  term  of  ten 
years.  Immediately  following  the  description  of 
the  term  "ten  years"  there  was  this  language: 
"Provided  that  said  Estabrook  shall  have  the 
privilege  of  terminating  said  lease  at  the  end  of 
five  (5)  years  by  giving  sixty  (60)  days'  notice  in 
writing  to  said  Stevenson  of  his  intention  so  to  do, 
and  by  paying  said  Stevenson  the  value  of  his 
improvements,  to  be  determined  by  arbitrator, 
one  to  be  chosen  by  each  of  the  parties  hereto,  and 
they  to  choose  a  third  in  the  event  of  disagree- 
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ment^'  On  January  30,  1889,  Mr.  Estabrook 
<:auBed  to  be  served  upon  Samuel  G.  Stevenson 
the  following  notice: 

"To  Samuel  O.  Stevenson  Onmha,  N^. — Sir:  In 
pursuance  of  the  terms  of  your  lease  made  the  1st 
day  of  May,  1884,  I  hereby  notify  you  of  my  elec- 
tion to  declare  said  lease  at  an  end  on  the  1st  day 
of  May,  A.  D.  1889,  and  that  I  will  pay  you  at  that 
time  the  value  of  your  improvements,  such  value 
to  be  determined  by  arbitration  as  provided  in 
«aid  lease.  I  hereby  nominate  as  the  arbitrator 
to  act  in  my  behalf  Mr.  James  H.  Baldwin,  of 
Omaha,  who  will  be  ready  to  meet  and  arrange 
with  such  arbitrator  as  you  may  select  at  such 
time  and  place  as  you  may  indicate,  and  who  will 
be  present  on  the  ground  on  said  1st  day  of  May, 
1889.  You  are  further  notified  that  the  ground 
covered  by  said  lease,  and  to  which  this  notice 
applies,  is  south  forty-four  (44)  feet  of  lot  one  (1), 
block  forty- three  (43),  in  said  city  of  Omaha,  Doug- 
las county,  Nebraska. 

"Dated  at  Omaha,  Neb.,  January  30,  1889. 

"E.  Estabrook." 

Before  May  1,  1889,  Samuel  G .  Stevenson  se- 
lected an  arbitrator,  one  John  H.  Harte,  who,  with 
James  H.  Baldwin,  above  named  by  Mr.  Esta- 
brook, on  the  dlate  therein  indicated  drew  up  and 

signed  the  following  document: 

"May  1,  1889. 
^^Me^sra.  E,  Estabrook  and  S.  G.  SteiensoUy  City: 
We,  James  H.  Baldwin  and  John  H.  Harte,  have 
examined  buildings  Nos.  414  and  416  North  16th 
Btreet,  city  of  Omaha,  and  appraise  them  at  thirty- 
one  hundred  and  00-100  dollars  (|3,100.00). 

"James  H.  Baldwin. 

"James  H.  Harte." 
18 
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Mr.  Baldwin  on  the  day  following  met  Mr.  Esta- 
brook,  who  had  meantime  heard  of  the  amount 
agreed  upon,  and,  by  the  manifested  dissatisfac- 
tion with  the  amount  fixed,  was  prevented  from 
giving  him  a  copy  of  the  above  award.  On  the 
26th  day  of  September,  1885,  Samuel  G.  and  hi& 
wife,  Mary  E.  Stevenson,  signed,  acknowledged,, 
and  delivered  to  Louis  Bradford  a  written  assign- 
ment of  the  above  mentioned  lease.  This  assign- 
ment was  filed  for  record  in  the  office  of  the 
county  clerk  of  Douglas  county  October  1,  1885,. 
and  was  recorded  in  book  61  of  deeds.  On  July  8,. 
1886,  Louis  Bradford,  by  an  indorsement  upon  the 
written  assignment  to  himself,  transferred  and 
assigned  to  Mary  E.  Stevenson,  and  at  the  same 
time  executed  to  her  an  unacknowledged  quit- 
claim conveyance  of  his  interest  in  the  parcel  of 
land  described  in  the  lease.  Neither  of  these  was 
recorded,  and  it  was  shown  by  the  testimony  of 
Samuel  G.  Stevenson  that  he  never  informed  Mr, 
Estabrook  that  such  transfers  had  been  made.  At 
the  time  the  award  was  made  in  favor  of  Samuel 
G.  Stevenson  he  had,  therefore,  no  beneficial  inter- 
est whatever  in  the  lease  to  which,  originally,  he 
had  been  a  party.  If  Mr.  Estabrook  had  paid  to 
Mr.  Stevenson  the  amount  of  the  award  made  in 
his  favor,  of  $3,100,  he  could  have  protected  him- 
self against  being  compelled  to  pay  Mrs.  Steven- 
son  only  by  proving  that  in  some  way  she  was  rep- 
resented by  her  husband  in  receiving  the  payment 
which  he  did  receive,  or  by  showing  that  he  was 
entitled  to  credit  against  her  by  reason  of  the 
want  of  notice  of  her  interest  as  assignee  of  the 
lease.  This  Mr.  Stevenson,  after  he  had  parted 
with  all  his  rights  in  the  lease,  was  certainly  not 
in  a  position  to  insist  upon.     On  the  9th  day  of 
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May,  1889,  Experience  Estabrook  filed  in  the  ofl3oe 
of  the  clerk  of  the  district  court  of  Douglas  county 
his  petition,  wherein  Samuel  G.  Stevenson  and 
Mary  Stevenson  were  named  as  defendants.  In 
this  petition  he  copied  the  aforesaid  lease  and  the 
notice  to  terminate  the  same,  and  having  set  out 
the  award  and  alleged  its  invalidity  for  want  of 
precedent  notice,  he  alleged  that  Samuel  G.  Ste- 
venson was  not  the  owner  of  this  lease  and  that  he 
had  been  unable  to  discover  who  was  its  owner. 
In  this  connection  the  plaintiff  alleged  that  he  had 
always  been  willing  to  pay  for  the  improvements 
the  actual  value  thereof  to  whomsoever  was  enti- 
tled to  receive  such  payment,  and  offered  to  give 
such  bond  as  the  court  should  require  for  the  pay- 
ment of  any  amount  found  due  upon  an  investiga- 
tion had  between  himself  and  such  pari;y  as  was 
the  holder  of  the  lease  in  question. 

It  is  insisted  by  appellants  that  by  the  terms  of 
the  lease  not  only  was  there  sixty  days'  notice 
required,  but  there  should  have  been  payment  of 
the  award  of  $3,100  to  Samuel  G.  Stevenson  to  ter- 
minate the  lease  according  to  its  terms.  It  is  true 
that  the  condition  precedent  seems  to  have  been 
nominated  in  the  lease,  but  the  manifest  injustice 
of  requiring  payment  to  be  .made  to  one  who,  by 
his  own  assignment,  had  constituted  himself  a 
stranger  to  the  lease,  requires  no  argument  to 
demonstrate.  Samuel  G.  Stevenson  has  no  right 
to  complain  of  non-payment  to  himself  under 
these  circumstances,  and  it  requires  no  Pori:ia's 
specially  borrowed  learning  to  point  out  that  the 
technical  construction  which  requires  payment  to 
Samuel  G.  Stevenson  forbids  that  this  condition 
for  a  forfeiture  should  be  extended  to  any  one 
else.     The  lease  itself,  while  it  provided  that  pay- 
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luent  for  the  improvements  should  be  made  to 
S.  G.  Stevenson,  recited  that  its  covenants  and 
agreements  should  be  succeeded  to,  and  be  bind- 
ing upon,  the  respective  heirs,  executor,  adminis- 
trators, and  assigns  of  the  parties  thereto.  There 
was,  therefore,  open  to  Mr.  Estabrook  but  one 
safe  course,  and  that  was  to  implead  as  defend- 
ants in  a  court  of  equity  such  parties  as  he  knew 
claimed  an  interest  in  the  lease,  and  having  tend- 
ered the  performance  of  his  part  of  the  contract 
in  favor  of  whomsoever  was  thereto  entitled,  pray 
that  the  lease  should  be  adjudged  to  have  been 
terminated  by  his  performance  of  all  that  it  was 
possible  to  him  to  perform.  The  jurisdiction  of  a 
court  of  equity  having  been  invoked,  such  a  court 
properly  proceeded  to  the  enforcement  of  com- 
plete justice  between  all  parties  concerned  with 
respect  to  the  subject-matter  involved  upon  issues 
duly  joined  and  presented  for  determination.  As 
was  to  be  expected  in  making  an  accounting,  on 
the  one  hand  as  to  the  value  of  improvements,  and 
on  the  other  as  to  the  liabilities  for  rents  of  the 
premises  involved  in  this  litigation,  the  witnesses 
differed  greatly,  but  they  came  as  near  agreeing 
in  their  estimates  as  witnesses  ordinarily  do  under 
like  circumstances.  The  court  very  properly 
treated  the  lease  as  having  been  terminated  on 
May  1, 1889,  and,  upon  conflicting  evidence,  made 
an  accounting  of  the  liabilities  of  each  of  the  liti- 
gants which  seems  to  us  to  have  been  fully  war- 
ranted by  the  evidence,  which  we  need  not  review. 
The  judgment  of  the  district  court  is 

Affirmed. 

Irvine,  C,  not  sitting. 
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LuciNDA  Monell,  appellee,  v.  H.  B.  Irey, 
County  Treasurer,  et  al.,  appellants. 

Filed  February  18,  1896.    No.  6074. 

Tax  Deeds:  Injunction  to  Restrain  Issuance:  Evidence. 
Where  the  plaintiff's  right  to  have  enjoined  the  issuance 
of  a  treasurer's  deed  depends  upon  his  affirmatively  show- 
ing that  the  sale,  pursuant  to  which  such  deed  is  to  be 
issued,  was  made  in  violation  of  an  injunction  prohibit- 
ing it.  there  must,  to  entitle  to  the  relief  prayed,  be  evi- 
dence of  the  very  essential  fact  that  at  the  time  of  the 
tax  sale  such  decree  was  in  existence. 

Appeal  from  the  district  court  of  Douglas 
county.     Heard  below  before  Hopewell,  J. 

Balliet  &  Points^  for  appellants. 

LakCj  Hamilton  &  Maxvoellj  contra. 

Ryan,  C. 

Lucinda  Monell,  the  appellee,  brought  this  ac- 
tion  in  the  district  court  of  Douglas  county  July 
13, 1892,  alleging  in  her  petition  that  she  had  been 
the  owner  of  lot  6,  block  106,  of  the  city  of  Omaha 
for  ten  years  before  the  commencement  of  this 
action,  and  by  virtue  of  her  continued  ownership 
she  prayed  the  relief  which  afterwards  was 
granted.  As  her  grounds  for  this  relief  she  al- 
leged that  on  July  16,  1890,  Adam  Snyder,  the 
then  treasurer  of  Douglas  county,  had  offered  the 
said  lot  for  sale  and  had  made  a  pretended  sale 
thereof  to  the  defendants  Grant  &  Grant  for  an 
alleged  unpaid  and  special  assessment  levied  and 
assessed  against  the  said  premises  by  the  said  city 
of  Omaha  in  the  year  1879  for  curbing  and  gutter- 
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ing  Douglas  street,  in  the  said  city,  and  had  deliv- 
ered to  said  Grants  a  certificate  of  sale  therefor, 
and  that  thereupon  the  said  Grants  on  the  same 
day  had  paid  to  the  said  county  treasurer  pur- 
ported county  taxes  assessed  against  said  prem- 
ises unpaid  and  delinquent  for  the  years  1866  and 
1867,  and  on  the  22d  of  July,  1890,  had  paid  to 
isaid  county  treasurer  a  purported  city  tax  as- 
sessed against  said  premises  unpaid  and  delin- 
quent for  the  year  1864.  It  was  further  alleged 
in  the  petition  that  at  the  time  the  aforesaid  pav- 
ing and  guttering  tax  was  levied  and  assessed  in 
1879,  Gilbert  C.  Jlonell  w^as  the  owner  of  the  afore- 
said lot,  and  that  about  May  20, 1881,  said  Gilbert 
C  Monell  brought  his  action  in  the  district  court 
of  Douglas  county  against  W.  F.  Heins,  treasurer 
of  said  county,  to  procure  the  said  paving  and  gut- 
tering tax  to  be  decreed  void  and  to  have  the  col- 
lection and  enforcement  of  the  same  perpetually 
enjoined,  and  that  in  February,  1886,  this  relief 
was  granted,  from  which  it  resulted  that  a  tax 
sale  to  Grant  &  Grant  was  utterly  void  and  vested 
said  Grants  with  no  title,  claim,  lien,  or  interest  in 
said  lot  6,  block  106,  of  the  city  of  Omaha.  To 
defeat  the  right  of  Grant  &  Grant  to  be  subro- 
gated to  the  rights  of  the  county  with  respect  to 
taxes  by  them  paid  after  their  purchase  of  said 
lot,  it  was  alleged  that  when  these  taxes  were 
assessed  the  lot  was  the  property  of  the  Second 
Presbyterian  Church  of  the  city  of  Omaha  and 
was  then  used  for  church  purposes.  The  prayer 
of  the  petition  in  the  case  now  under  considera- 
tion was  that  the  county  treasurer  of  Douglas 
county  be  enjoined  from  issuing  a  tax  deed  to 
Grant  &  Grant  upon  their  certificate  of  purchase, 
and  that  the  cloud  thereby  and  by  the  subse- 
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<juently  paid  taxes  be  removed,  and  for  general 
suitable  relief.  The  defendants  admitted  in 
their  answer  that  the  county  treasurer  had  been 
<?orrectly  named  in  the  petition;  that  the  lot  in 
question  had  been  sold,  to  Grant  &  Grant;  that 
said  Arm  of  Grant  &  Grant  had  paid  taxes,  as  in 
the  petition  had  been  alleged,  and  that  notice  of 
the  application  for  the  treasurer's  deed  on  said 
purchase  had  been  given  as  plaintiff  in  her  peti- 
tion had  alleged.  There  was  in  effect  a  denial 
of  the  allegations  of  the  petition  not  above  ad- 
mitted. 

In  the  decree  from  which  this  appeal  has  been 
prosecuted  there  was  the  following  language:  "It 
being  unnecessary,  in  the  court's  opinion,  to  a 
proper  decision  of.  the  case,  no  finding  is  made  on 
the  question  as  to  said  premises  being  church 
property  and  exempt  from  taxation  during  the 
jears  1864, 1866,  and  1867,  and  the  court  does  not 
determine  the  same."  In  respect  to  appellants' 
Tights  as  to  all  the  taxes  outside  the  paving  and 
guttering  tax  we  shall  follow  the  line  pursued  by 
the  district  court,  and  shall  consider  the  case  as 
though  the  only  rights  involved  were  such  as  de- 
pend directly  upon  the  paving  and  guttering  tax. 

In  the  course  of  the  trial  in  the  district  court 
there  was  by  the  appellants  offered  in  evidence 
the  county  treasurer's  certificate  showing  the  sale 
of  the  aforesaid  lot  on  July  16,  1890,  to  Grant  & 
Orant,  for  $422.51,  the  amount  of  a  paving  and 
guttering  tax.  By  the  appellee  there  was  offered 
in  evidence  the  following  record: 

''^Gilbert  C.  Monell  ^ 

V.  V  Decree, 

WILLLA.M  F.  HeINS  ET  AL.  J 

"Now  come  the  parties  herein  by  their  attor- 
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neys,  and  thereupon  this  cause  came  on  for  hear- 
ing on  the  pleadings  and  evidence  and  was  sub- 
mitted  to  the  court,  on  consideration  whereof,  and 
all  parties  consenting  thereto,  the  court  do  And  oil 
the  issue  joined  for  the  plaintiff  and  that  the 
plaintiff  is  entitled  to  the  relief  prayed  for.  It  is. 
therefore  considered  and  decreed  that  the  defend- 
ants be,  and  they  hereby  are,  perpetually  and  for- 
ever enjoined  from,  in  any  manner,  collecting  the 
curb  and  gutter  tax  levied  on  lot  6,  block  106,  in 
thv?  city  of  Omaha,  Douglas  County,  Nebraska. 
It  is  further  considered  that  the  plaintiff  recover 
from  the  defendant  his  costs  herein  expended^ 

taxed  at  f ^." 

There  is  neither  in  this  decree,  nor  in  anv  evi- 
dence  offered  in  connection  with  it,  any  indication 
of  its  date.  As  this  action,  upon  the  theory  of  the 
appellee,  was  only  maintainable  upon  the  theory 
that  the  enforcement  of  the  paving  and  guttering 
tax  having  been  enjoined,  the  said  tax  no  more 
justified  a  sale  of  the  lot  than  though  such  paving 
and  guttering  tax  had  never  existed,  it  devolved 
upon  the  party  relying  upon  the  decree  to  show 
that  the  sale  called  in  question  had  been  made^ 
notwithstanding  the  fact  that  this  decree  wa» 
then  in  existence.  No  presumption  of  the  per- 
formance by  the  county  treasurer  of  his  duty  can 
aid  us  in  this  matter,  for  the  presumption  that  he 
would  not  have  made  a  sale  in  violation  of  the 
decree  is  as  strong  as  any  other  that  can  be  in- 
voked. It  may  be,  as  alleged  in  the  petition,  that 
this  decree  was  entered  on  May,  1886,  but  this,, 
with  other  averments,  was  put  in  issue  by  the 
answer,  and,  as  has  already  been  stated,  there  wa» 
no  showing  by  proofs  what  in  fact  was  the  date  of 
this  decree.     There  was  in  evidence,  as  we  have 


Vol.47]       JANUARY  TERM,  1896.  217 

Commercial  Kat  Bank,  Omaha,  v.  Merchants  Exchange  Nat.  Bank,  N.  Y. 

seen,  a  certificate  showing  the  sale  for  the  satis- 
faction of  this  paying  and  guttering  tax,  and  this 
was  not  met  by  proof  that  at  the  time  of  this  sale 
there  was  in  existence  a  decree  that  forbade  it, 
and  against  its  validity  no  other  defense  has  been 
pleaded.     The  judgment  of  the  district  court  is 

thej^fore 

Reversed. 

Irvine,  C,  not  sitting. 


CoMikiERCiAL  National  Bank  of  Omaha,  appel- 
lant, V.  Merchants  Exchange  National 
Bank  of  New  York  et  al.,  appellees. 

Filed  Febbuaby  18, 1896.    No.  6251. 

Zstoppel:  Chattel  Mobtoages:  Distbibution  of  Pboceeds 
OF  Sale:  Stipulations.  In  an  action  begun  to  subject 
goods  and  the  proceeds  of  sales  of  goods  in  the  hands  of 
an  agent  of  defendants  to  the  payment  of  a  claim  held 
by  the  plaintiff  against  the  common  debtor  of  both  the 
plaintiff  and  the  defendants,  the  plaintiff  is  held  not  to 
have  disclosed  a  right  superior  to  that  of  the  defendants 
by  merely  showing  that  the  goods  and  proceeds  sought  to 
be  reached  had  originally  been  taken  possession  of  by 
an  agent  of  defendants  by  virtue  of  defective  mortgages, 
especially  in  view  of  the  fact  that  there  was  subsequent  to 
such  possession  taken  an  agreement  made  by  the  parties 
that  the  action  should  proceed  to  Judgment  according  to 
the  rights  of  each  after  the  proceeds  of  the  sales  of  the 
goods  had  been  remitted  to  defendants,  which  remittance 
had  accordingly  been  made,  there  being  no  evidence  of 
fraud  practiced  or  participated  in  by  the  defendants, 
against  whom  judgment  is  sought  for  the  amount  of  such 
proceeds. 

Appeal  from  the  district  court  of  Douglas 
county.     Heard  below  before  Wakeley,  J. 
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Montgomery^  Charlton  d  Hallj  for  appellant. 
Hally  McCulioch  &  English^  contra. 

Ryan,  C. 

On  the  24th  of  November,  1888,  the  Commercial 
National  Bank  of  Omaha  filed  its  petition  in  this 
case  in  the  ofl&ce  of  the  clerk  of  the  district  court 
of  Douglas  county.  The  defendants  named  were 
the  New  York  &  Omaha  Clothing  Company,  the 
Merchants  Exchange  National  Bank  of  New  York 
City,  the  Western  National  Bank  of  New  York 
City,  M.  J.  Newman,  Eichard  S.  Hall,  and  James 
H.  McCulioch.  The  New  York  &  Omaha  Clothing 
Company  was  described  as  a  Nebraska  corpora- 
tion, and  the  two  New  York  banks  as  corporations  ■ 
doing  business  under  the  national  banking  laws  in 
the  state  of  New  York.  It  was  averred  in  this 
petition  that  the  New  York  &  Omaha  Clothing 
Company  had  become  the  debtor  of  the  plaintiff  in 
a  large  sum,  of  which  over  f 5,000  still  remained 
unpaid,  and  that  the  defendants  R.  S.  Hall  and 
James  H.  McCulioch,  as  a  partnership  firm  of 
attorneys  at  law  in  Omaha,  had  taken  and  still 
retained  possession  of  and  were  selling  all  the 
goods  of  the  clothing  company  by  virtue  of  its 
two  pretended  mortgages  to  the  national  banks 
named,  each  of  which  mortgages  was  to  secure 
payment  of  over  |20,000.  It  was  also  alleged  that 
the  clothing  company  was  insolvent. 

It  was  averred  by  the  plaintiff  that  the  afore- 
said mortgages  had  not  been  executed  in  such  a 
manner  as  to  create  a  mortgage  lien  upon  the 
goods  of  the  clothing  company.  In  the  view 
which  we  take  of  this  case  this  contention  need 
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not  be  considered,  for  it  appears  from  the  aver- 
ments of  the  petition,  admitted  by  the  answers  of 
all  the  defendants,  that  the  firm  of  Hall  &  McCul- 
loch,  as  the  agent  of  the  two  national  banks 
named  as  defendants,  before  the  petition  was 
filed,  had  taken  possession  of  the  goods  songht  to 
be  reached,  and,  from  the  evidence  adduced,  that 
this  possession  has  never  been  interrupted.  As 
plaintiff  sought  to  assert  a  right  superior  to  that 
implied  from  the  possession  of  the  agent  of  the 
New  York  banks,  it  is  necessary  to  examine  care- 
fully plaintiff's  description  of  the  origin  of  this 
alleged  paramount  right  and  to  consider  whether 
such  right  is  enforceable  under  the  facts  disclosed 
by  the  proofs.  It  must  be  conceded  that  the  con- 
duct of  the  clothing  company's  managers  was  un- 
fair toward  the  plaintiff,  in  leaving  it  entirely 
unsecured  as  it  did,  and  it  was  quite  satisfactorily 
shown  that  the  credit,  upon  the  faith  of  which  this 
unsecured  debt  was  created,  was  procured  by  false 
representations.  Our  concern,  however,  is  with 
plaintiff  on  the  one  hand  and  the  two  national 
banks  of  New  York  City  on  the  other. 

Plaintiff,  to  show  its  right  to  be  paid  out  of  the 
mortgaged  stock  of  goods  in  possession  of  Hall  & 
McCulloch,  averred  in  the  petition  that  about  July 
3, 1888,  plaintiff  commenced  an  action  in  the  dis- 
trict court  of  Douglas  county  against  the  Omaha 
&  New  York  Clothing  Company  for  the  recovery 
of  the  amount  of  the  aforesaid  indebtedness  due 
from  the  latter  to  the  former;  that  in  said  action 
an  order  of  attachment  was  issued  and  delivered 
to  the  sheriff  of  Douglas  county,  and  together 
therewith  there  was  likewise  issued  and  delivered 
a  notice  in  garnishment,  which  notice  was  duly 
served  upon  the  New  York  banks  as  garnishees, 
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such  service  being  accepted  by  Hall  &  McCulloch, 
as  attorneys  for  the  aforesaid  garnishees,  and  that 
such  garnishees  had  never  answered  as  such. 
About  October  27, 1888,  it  was  alleged  in  the  peti- 
tion, plaintiff  recovered  judgment  in  the  action 
just  described  for  the  sum  of  f5,454.22;   that  in 
due  time  an  execution  was  issued  for  the  collec- 
tion  of  said  judgment  and  was  returned  unsatis- 
fied for  want  of  goods  and  chattels  of  the  clothing 
company  whereon  to  levy.     It  w^as  averred  by 
plaintiff  that  at  the  time  its  petition  was  filed  in 
the  case  at  bar  there  remained  in  the  possession  of 
Hall  &  McCulloch  goods  of  the  clothing  company 
of  the  value  of  |10,000.     The  prayer  of  the  plaint- 
iff's petition  was  that  there  might  be  issued  an 
injunction  to  prevent  the  turning  over  to  the  New 
York  banks  of  the  proceeds  of  sales  which  had 
already  been  made;  that  Hall  &  McCulloch  might 
be  required  to  account  for  the  proceeds  of  such 
sales  and  for  the  goods  still  in  their  possession, 
and  for  the  proceeds  of  such  sales  as  the  said  firm 
might  afterwards  make;  that  a  receiver  might  be 
appointed  to  take  possession  of  and  sell  the  goods 
not  yet  sold  and  apply  the  proceeds  as  the  court 
should  direct;    that  the  mortgages  to  the  New 
York  banks  should  be  decreed  fraudulent,  illegal, 
and  void,  and  that  plaintiff  be  adjudged  to  be 
entitled  to  be  paid  out  of  proceeds  of  sales  of  the 
clothing  company's  goods.     There  was  duly  al- 
lowed an  injunction,  and  a  bond  accordingly  was 
executed  and  approved.     On  the  8th  day  of  July, 
1889,  the  firm  of  Hall  &  McCulloch  filed  a  motion 
to  dissolve  this  temporary  injunction,  accompa- 
nied by  answers  of  all  the  defendants  in  denial  of 
the  material  averments  by  which  it  had  been 
sought  to  impeach  the  validity  and  good  faith  of 
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the  mortgages  made  to  the  New  York  banks. 
Under  date  of  February  27,  1891,  the  follow- 
ing journal  entry  appears  in  this  case:  "Pur- 
suant to  stipulation  herein  made  in  open  court 
by  the  parties  hereto,  this  action  is  hereby 
dismissed  as  to  the  defendants  Hall  &  McCul- 
loch,  and  it  is  ordered  that  the  injunction 
heretofore  granted  herein  be,  and  the  same 
is  hereby,  dissolved,  this  dissolution  to  be  and 
have  effect  as  of  August  10,  A.  D.  1890." 
The  above  entry  in  the  journal  was  probably 
based  upon  the  following  quotation  from  the  bill 
of  exceptions  evidencing  a  stipulation  with  which 
the  trial  of  this  cause  began  on  February  26, 1891: 
"Pursuant  to  a  verbal  agreement  made  between 
the  plaintiff  and  the  defendants  Hall  &  McCul- 
loch,  the  Western  National  Bank,  and  the  Mer- 
chants Exchange  National  Bank,  both  of  New 
York  City,  New  York,  before  the  answers  of  the 
said  last  named  banks  were  filed,  and  in  view  of 
which  they  were  filed,  it  is  hereby  asrreed  that  the 
injunction  heretofore  granted  be  dissolved,  and 
the  defendants  waive  damages  on  account  thereof, 
and  the  costs  to  follow  the  result  of  this  case  on 
its  merits.  And  the  defendants  Hall  &  McOul- 
loch,  pursuant  to  said  verbal  agreement,  having 
sold  such  of  the  property  mentioned  in  the  peti- 
tion as  was  in  their  possession  at  the  time  of  the 
commencement  of  this  action,  and  having  remit- 
ted the  proceeds  of  such  sales  to  the  said  above 
named  New  York  banks,  upon  the  agreement  that 
the  said  New  York  banks  would  personally 
appear  and  file  answers  in  this  case,  in  which 
event  the  said  case  was  to  be  dismissed  as  to  de- 
fendants Hall  &  McCulloch,  and  in  consideration 
of  which,  also,  it  was  agreed  that  the  controversy 
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should  be  proceeded  with  as  against  the  said  New 
York  banks,  and  any  judgment  which  might  be 
rendered  be  rendered  against  said  banks,  pro- 
vided, on  hearing,  the  plaintiff  is  entitled  to  judg- 
ment, it  is  hereby  agreed  and  stipulated  that  the 
said  action  be,  and  hereby  is,  dismissed  as  against 
Hall  &  McCulloch.  The  above  stipulation  is  en- 
tered into  in  open  court."  There  was  upon  this 
trial  a  judgment  in  favor  of  the  defendants,  from 
which  plaintiff  appeals. 

There  was  no  evidence  introduced  which  tended 
to  show  that  there  was  due  either  of  the  New  York 
banks  less  than  the  amount  claimed  to  be  owing 
each  of  them,  neither  was  there  any  attempt  to 
show  any  unfair  means  resorted  to  by  these  banks 
either  for  the  purpose  of  obtaining  security  for,  or 
payment  of,  the  debt  due  to  each  of  them.  It  may 
be  conceded  that  the  mortgages  were  not  executed 
under  a  power  conferred  by  the  board  of  directors 
of  the  clothing  company,  as  required  by  its  arti- 
cles of  incorporation,  and  yet,  with  the  assent  of 
the  ofl3cers  of  the  clothing  company,  the  New 
York  banks,  by  the  firm  of  Hall  &  McCulloch,  took 
possession  and  were  selling  the  goods  to  pay  the 
debts  due  them.  While  Hall  &  McCulloch  were 
in  possession  they  acknowledged  service  of  a  gar- 
nishment notice  upon  the  New  York  banks,  their 
principal,  but  nothing  further  was  done  to  render 
effective  this  garnishment.  lu  the  judgment 
taken  upon  the  claim  of  the  Commercial  National 
Bank  of  Omaha  against  the  New  York  &  Omaha 
Clothing  Company  there  was  no  mention  of  the 
garnishment  which  had  been  had  of  the  New  York 
banks.  For  the  collection  of  this  judgment  there 
was  issued  an  ordinary  execution,  which  was  re- 
turned unsatisfied  for  want  of  goods  whereon  to 
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levy.  In  the  case  at  bar  there  was  obtained  a  pre- 
liminary injunction  to  restrain  Hall  &  McCulloch 
from  paying  over  to  the  New  York  banks  the  pro- 
ceeds of  sales  of  goods  already,  or  thereafter  to  be, 
made.  There  was  in  the  petition  upon  which  this 
injunction  was  obtained  a  prayer  that  Hall  & 
McCulloch  be  required  to  account  for  the  proceeds 
of  such  sales  and  that  plaintiff  be  decreed  entitled 
to  receive  the  same.  In  the  oral  argument  of  this 
case  counsel  for  appellant  suggested  that  instead 
of  pressing  the  injunction  proceeding  and  that  for 
the  appointment  of  a  receiver  it  was  deemed  ad- 
visable to  permit  the  Arm  of  Hall  &  McCulloch  to 
proceed  to  sell,  and  look  to  them,  rather  than  to  a 
receiver,  for  the  proceeds  of  the  sales  of  goods, 
and  that  it  was  upop  this  theory  that  the  verbal 
agreement  referred  to  in  the  stipulation  at  the 
opening  of  the  trial  had  been  made.  In  the  stipu- 
lation just  referred  to  there  was  an  admission  that 
pursuant  to  the  aforesaid  verbal  agreement  Hall 
&  McCulloch  had  sold  such  of  the  goods  as  were 
in  their  possession  when  this  action  was  begun, 
and  had  remitted  the  proceeds  of  such  sales  to  the 
New  York  banks  upon  the  agreement  that  said 
banks  would  appear  and  file  their  answers  in  this 
case,  and  that  upon  such  answers  being  filed  there 
should  be  a  dismissal  as  to  Hall  &  McCulloch  and 
the  controversy  should  be  proceeded  with  as 
against  the  banks  and  a  judgment  be  rendered 
against  said  banks  if,  upon  a  hearing,  plaintifif 
should  be  entitled  to  the  judgment 

In  view  of  this  stipulation,  in  which  is  recited 
certain  acts  done  pursuant  to  verbal  agreements 
between  the  parties,  it  is  quite  difficult  to  deter- 
mine whether,  in  advance,  it  had  been  orally 
agreed  that  Hall  and  McCulloch  might  make  sales 
and  remittances  or  not    In  any  event,  appellant 
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relies  upon  this  verbal  agreement  to  entitle  it  to 
proceed  against  the  New  York  banks  in  this  ac- 
tion. Whether  or  not  the  mortgages  to  the  New 
York  banks  were  authorized  by  the  board  of  direc- 
tors, as  required  by  the  articles  of  incorporation 
of  the  New  York  &  Omaha  Clothing  Company, 
became  immaterial  when  the  plaintiff  consented 
that  Hall  &  McCulloch  should  sell  the  goods  in 
their  possession  and  remit  the  proceeds  to  their 
principals.  Thenceforward  there  could  be  no 
question  made  by  plaintiff  as  to  the  means  by 
which  the  New  York  banks  had  become  possessed 
of  the  goods  of  the  clothing  company,  but  plaintiff 
was  limited  to  the  question  whether  or  not  plaint- 
iff was  entitled  to  recover  such  proceeds  from  said 
banks.  If,  before  this  agreement,  the  garnish- 
ment proceedings  had  not  been  abandoned,  there 
was  by  the  agreement  a  complete  abandonment  of 
rights  predicated  upon  the  garnishment.  It  ad- 
mits of  grave  doubt  whether  the  Commercial  Na- 
tional Bank  of  Omaha,  as  plaintiff,  could  recover 
judgment  against  the  New  York  banks,  as  defend- 
ants,  merely  because  these  latter  two  banks  have 
been  more  diligent  or  more  fortunate  than  plaint- 
iff in  making  collections  from  a  common  debtor, 
and  this,  as  we  understand  it,  is  the  sole  matter 
now  in  controversy  in. this  case.  In  any  event 
appellant  could  claim  no  more  than  that  the 
banks  of  another  state  should  be  held  accountable 
because  of  fraud  by  which  had  been  obtained  the 
advantage  which  they  possess.  A  careful  exami- 
nation of  the  evidence  convinces  us  that  there  was 
shown  nothing  in  the  conduct  of  the  New  York 
banks  or  their  agents  which  justifies  or  even  tends 
to  justify  such  an  imputation  of  fraud.  The  judg- 
ment of  the  district  court  is 

Affirmed. 
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John  A.  Waicbfield  v.  Peter  Connor  et  al., 
Impleaded  with  Louis  Schroeder,  appel- 
liANT,  AND  Bates,  Smith  &  Co.,  appellee. 

Filed  Febbuaby  18,  1896.    No.  6077. 

Jt6Ti«w:  CoNFLiCTmo  Evidence:  Mechanics'  Liens.  There 
is  presented  in  this  case  only  a  question  of  fact  which  the 
district  court  determined  upon  conflicting  evidence.  Its 
judgment  is  therefore  afiirmed. 

Appeal  from  the  district  court  of  Douglas 
county.    Heard  below  before  Hopewell,  J. 

Edward  W.  Simeral,  for  appellant 

MeiJcle  d  Perlej/y  contra. 

Ryan,  C. 

This  action  was  brought  by  John  A.  Wakefield. 
in  the  district  court  of  Douglas  county  on  March 
24,  1890,  for  the  foreclosure  of  a  mechanic's  lien 
on  lots  21, 23, 25, 27,  and  29,  block  4,  in  Campbell's 
Addition  to  the  city  of  Omaha.  On  March  18, 
1892,  this  lien  was  paid  by  a  party  representing 
Mr.  Schroeder,  one  of  the  defendants.  A  decree 
was  entered  October  20, 1892,  in  which  there  was 
determined  in  favor  of  Bates,  Smith  &  Co.  against 
Louis  Schroeder  the  sole  matter  of  controversy 
then  in  issue.  In  his  answer  to  the  petition  of 
John  A.  Wakefield,  and  by  way  of  an  affirmative 
cause  of  action  against  the  firm  of  Bates,  Smith  & 
Co.,  his  co-defendant,  Louis  Schroeder,  alleged 
that  previous  to  December  13,  1889,  he  had  been 
the  owner  of  the  lots  against  which  the  mechanic's 
lien  was  claimed  by  Wakefield;  that  about  De- 
19 
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cember  13, 1889,  he  conveyed  said  real  property  to 
his  co-defendant,  Michael  Donnelly,  for  the  consid- 
eration of  f  16,500;  that  at  the  time  said  deed  was 
executed  Bates,  Smith  &  Co.  verbally  agreed  that,, 
in  consideration  of  said  Schroeder  waiving  hi& 
right  to  the  first  mortgage  and  taking  a  second 
mortgage  to  secure  payment  of  the  above  f  10,500^ 
the  said  firm  of  Bates,  Smith  &  Co.  would  lend 
said  Donnelly  the  sum  of  f  16,800,  for  the  sole  and 
only  purpose  of  erecting  and  completing  buildings 
on  the  aforesaid  lots,  taking,  to  secure  payment 
of  said  sum  of  fl6,800,  a  first  mortgage  on 
the  property.  It  was  further  alleged  by  Louis 
Schroeder  that  Bates,  Smith  &  Co.  further  cove- 
nanted and  agreed  with  him  to  hold  and  use  all  of 
the  said  first  mortgage  loan  of  $16,800  in  making 
payments  for  the  erection  of  said  buildings,  and 
that  Bates,  Smith  &  Co,  covenanted  to  and  did 
become  trustees  of  that  fund  for  said  purpose,  the 
said  Donnelly  assenting  and  agreeing  thereto.  In 
reliance  upon  said  covenants  and  agreements 
of  said  Bates,  Smith  &  Co.  the  said  Schroeder 
averred  that  he  was  induced  to  and  did  accept 
Donnelly's  second  mortgage  for  the  purchase 
price  of  the  lots  sold  to  him,  and  that,  notwith- 
standing the  said  covenants  and  agreements,  said 
firm  had  wrongfully  and  fraudulently  withheld 
out  of  the  said  $16,800  the  sum  of  |9,000,  and  had 
diverted  said  last  named  sum  to  its  own  use. 
Louis  Schroeder  further  alleged  that  on  May  1,. 
1890,  the  contractor,  who  had  undertaken  for  Don- 
nelly the  erection  of  eight  buildings  .on  the  above 
described  lots,  ceased  work  because  he  could  not 
get  his  pay  from  Donnelly,  who  was  utterly  insol- 
vent, or  from  the  firm  of  Bates,  Smith  &  Co.,  and 
that  said  Schroeder,  to  preserve  his  security  and 
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save  said  buildings  from  destruction,  was  com- 
pelled to  and  did,  at  his  own  expense,  complete 
said  buildings;  that  in  completing  said  buildings 
he  had  paid  f7,632.75,  exclusive  of  the  claim  of 
Wakefield   (of  |1,792.57);    and   that,   if  all  the 
money  in  the  hands  of  Bates,  Smith  &  Co.  had 
been  rightly  and  justly  used  in  the  erection  of  said 
buildings,  defendant  Schroeder  would  not  have 
been  compelled  to  pay  said  sum,  or  any  other 
amount,    for    said    buildings    could    have    been 
erected  and  completed  for  said  sum  of  |16,800,  the 
amount  of  Bates,  Smith  &  Co.^s  mortgage.     It  was 
further  averred  that  Bates,  Smith  &  Co.  had  trans- 
ferred the  aforesaid  first  mortgage  to  innocent 
purchasers.     The  prayer  of  Louis  Schroeder  was 
as  follows:  "Wherefore  defendant  prays  that  an 
accounting  may  be  had  of  the  amount  of  money 
paid  by  said  Bates,  Smith  &  Co.  in  the  erection  of 
said  buildings,  and  that  said  defendant  be  decreed 
to  pay  to  said  Schroeder  so  much  of  said  ?16,800 
as  was  in  fact  not  paid  out  in  the  improvement  of 
said  property,  as  ss^d  Bates,  Smith  &  Co.  agreed 
to  do,  and  for  such  other  and  further  relief  as  in 
equity  and  justice  he  may  be  entitled  to."    In  the 
reply  of  Bates,  Smith  &  Co.  there  was  a  denial 
that  such  firm. had  agreed  with  Schroeder  that  it 
would  see  that  the  proceeds  of  the  |16,800  loan 
would  be  applied  to  the  payment  of  any  particular 
class  of  indebtedness  of  Donnelly,  or  upon  the 
construction  of  the  buildings  to  be  erected,  and 
there  was  a  further  denial  that  any  sum  had  been 
improperly  paid  or  withheld  by  said  firm.     The 
judgment  of  the  district  court  was,  upon  conflict- 
ing  evidence,  favorable  to  Bates,  Smith  &  Co.,  and 
as  there  is  presented  no  other  question,  its  judg- 
ment is 

Affirmed. 
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61  758 


Phenix  Ironworks  CJompany  v.  H.  C.  MoEvony. 

Filed  Febbuabt  18, 1896.    No.  6112. 

1.  Beplevin:  Rescission  of  Sale:    Fraud:    Pleading  and 

Proof.  A  plaintiff  in  repleyin  may  under  a  petition  al- 
leging generally  ownership  and  right  of  possession  in 
himself,  and  a  wrongful  detention  by  defendant,  prove 
fraud  inducing  a  previous  sale  by  plaintiff  to  defendant, 
and  a  rescission  because  thereof.  It  is  not  necessary  to 
specially  plead  the  fraud. 

2.  Sales:  Rescission:  Chattel  Mortgages.    One  who  takes  a 

pledge  or  mortgage  of  personal  property  to  secure  a  pre- 
existing debt  is  not  entitled  to  protection  as  a  bona  fide 
purchaser  against  an  action  to  rescind  a  sale  of  the  prop- 
erty previously  made  to  the  pledgor  or  mortgagor. 
Tootle  r.  First  Nat.  Bank  of  Chadron,  34  Neb.,  863,  followed. 


3.  :  :  Return  of  Purchase  Money.    In  general, 

when  a  vendor  seeks  to  rescind  a  sale  for  fraud  he  must 
return  or  offer  to  return  any  portion  of  the  purchase 
money  which  he  may  have  received;  but  he  need  not  do 
so  when  the  property  has  been  damaged  by  the  fraudu- 
lent vendee  to  an  amount  equal  to  the  purchase  money 
so  received. 


Error  from  the  district  court  of  Holt  county. 
Tried  below  before  Kinkaid,  J. 

R.  R.  Dickson^  for  plaintiff  in  error. 


H.  M.  Uttlej/y  contra. 

Irvine,  C. 

This  was  an  action  of  replevin  by  the  plaintiff 
in  error  against  the  defendant  in  error,  to  recover 
an  engine,  boiler,  and  other  machinery.  The 
plaintiff  based  its  claim  on  former  ownership  of 
the  property,  which  had  been  parted  with  in  pur- 
suance of  a  contract  of  sale  which  the  plaintiff 
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claimed  it  had  been  induced  to  enter  into  by 
fraudulent  misrepresentations.  The  defendant, 
the  sheriff  of  Holt  county,  denied  plaintiff's  own- 
ership and  right  of  possession,  and  also  alleged  a 
sale  by  the  plaintiff  of  the  property  to  one  Donald 
McLean,  followed  by  a  pledge  of  the  property  to 
secure  a  debt  of  $700  to  one  Mathews.  The  de- 
fendant also  justified  under  a  writ  of  attachment 
issued  at  the  suit  of  the  State  Bank  of  O'Neill 
against  Donald  McLean,  and  levied  upon  the  prop- 
erty subject  to  the  lien  of  Mathews.  The  case  was 
tried  to  the  court,  and  there  was  a  finding  and 
judgment  for  the  defendant. 

A  question  which  must  be  disposed  of  in  limine 
is  that  presented  by  the  argument  of  the  defend- 
ant that  the  judgment  was  correct,  regardless  of 
any  assignments  of  error,  for  the  reason  that  the 
petition  did  not  state  a  cause  of  action.  The  peti- 
tion was  in  the  ordinary  form  in  replevin  cases 
where  a  general  ownership  is  claimed,  charging 
merely,  in  general  terms,  ownership,  a  right  to  the 
immediate  possession  of  the  property  described, 
and  the  wrongful  detention  thereof  by  the  defend- 
ant The  contention  of  the  defendant  is  that  inas- 
much as  the  plaintiff  based  its  claim  on  frau^,  this 
petition  was  insufficient,  because  not  pleading  the 
facts  constituting  the  fraud.  The  defendant,  we 
think,  mistakes  the  rule.  When  it  becomes  neces- 
sary to  plead  fraud,  a  general  allegation  of  fraud 
is  insufficient.  The  facts  must  be  specifically 
pleaded ;  but  it  is  not  in  all  cases  that  it  is  neces- 
sary to  plead  fraud,  although  that  question  may 
turn  out  to  be  in  issue.  In  ejectment  a  defendant 
under  a  general  denial  may  prove  fraud  in  the  pro- 
curement of  a  deed  under  which  plaintiff  claims, 
for  the  purpose  of  disproving  plaintiff's  right  of 
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possession.  {FranTclin  v.  Kelley,  2  Neb.,  79;  Staley 
t\  Hausel,  35  Neb.,  160.)  A  certain  analogy  exists 
between  ejectment  and  replevin  under  the  Code. 
One  is  an  action  to  recover  the  possession  of  land ; 
the  other  to  recover  the  possession  of  personal 
property;  and  the  pleadings  in  both  actions  de- 
part somewhat  from  the  general  rules  of  Code 
pleading.  (See  as  to  replevin,  2  Kinkead,  Code 
Pleading,  sec.  1079.)  As  said  in  School  D strict  i\ 
Sh^eniakery  5  Neb.,  36,  the  Code  takes  actions  of 
replevin  out  of  the  general  rule  in  regard  to  plead- 
ings. In  Haggard  v.  Walletiy  6  Neb.,  271,  it  was 
said:  "A  petition  in  replevin  should  state  that  the 
plaintiff  is  the  owner  of  the  goods  sought  to  be 
recovered  (or  has  a  special  property  therein,  stat- 
ing its  nature), that  he  is  entitled  to  the  immediate 
possession  of  such  goods,  and  that  the  defendant 
wrongfully  detains  the  same."  Where  a  special 
ownership  only  is  claimed,  greater  particularity 
in  pleading  is  required.  {Curtis  v.  Cutler,  7  Neb., 
315;  Musser  r.  Kingy  40  Neb.,  892;  Randall  v.  Per- 
S07i8j  42  Neb.,  607;  Sharp  v.  Johnson,  44  Neb.,  165; 
Camp  r.  Pollock,  45  Neb.,  771.)  But  from  the  time 
of  the  early  cases  cited  it  has  always  been  consid- 
ered that  a  general  allegation  of  ownership,  right 
of  possession,  and  unlawful  detention  is  sufiBicient, 
however  the  plaintiff  may  deraign  his  title  on  the 
trial;  and  the  reports  are  full  of  cases  where 
such  petitions  have  been  treated  as  sufiBicient,  al- 
though the  proof  of  the  case  involved  an  issue  of 
fraud.  That  the  general  rule  as  to  pleading  fraud 
has  no  application  to  actions  of  replevin  under  the 
Code  was  held  in  Sopris  i\  Tnmx,  1  Colo.,  89.  In 
Tootle  V.  First  Nat,  Bank  of  Chadron,  34  Neb.,  863, 
the  petition,  after  the  general  allegations,  pleaded 
the  fraud  specially.     In  discussing  this  the  court 
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«aid  that  had  the  pleader  stopped  at  the  general 
^legations  "it  is  conceded  that  the  petition  would 
iave  been  sufficient/'  This  was  reaffirmed  on  re- 
hearingy  42  Neb.,  237.  The  objection  so  raised  by 
the  defendant  could  hardly  in  any  event  go  to  the 
general  sufficiency  of  the  petition,  but  would 
Tather  go  to  the  admissibility  of  evidence  of  fraud 
thereunder;  but  however  raised,  we  hold  the  ob- 
jection not  well  taken. 

The  defendant  also  contends  that  the  petition 
in  error  contains  no  sufficient  assignments  to 
reach  the  other  questions  argued.  This  may  be 
true  in  a  general  way,  but  there  is  an  assignment 
that  the  finding  was  not  sustained  by  sufficient 
evidence.  This  we  may  consider.  Most  of  the 
facts  in  the  case  were  settled  by  a  stipulation 
thereof  embodied  in  the  bill  of  exceptions.  From 
this  it  appears,  among  other  things,  that  on  Sep- 
tember 18,  1890,  the  plaintiff  sold  and  delivered 
to  Donald  McLean  the  property  in  controversy, 
^700  to  be  paid  during  the  erection  of  the  machin- 
ery, at  O'Neill,  and  the  remainder  sixty  days  after 
erection,  the  total  price  being  |2,888.  McLean 
was  the  president  of  the  Pacific  Short  Line  rail- 
road, and  represented  that  he  desired  to  purchase 
the  property  for  said  railroad,  for  the  purpose  of 
heating  and  lighting  a  roundhouse  at  O'Neill; 
that  he  had  authority  to  purchase  such  property 
and  bind  the  railroad  for  the  payment;  that  the 
railroad  was  solvent  and  on  a*  prosperous  and 
solid  financial  basis.  Relying  on  these  representa- 
tions the  plaintiff  sold  the  property.  In  fact 
McLean  had  no  authority  to  purchase  for  the  rail- 
road. He  was  not  acting  for  the  railroad,  but  for 
himself.  The  property  was  not  desired  for  heat- 
ing and  lighting  the  roundhouse,  but  for  carrying 
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on  an  electric  system  owned  by  McLean  for  light- 
ing the  city  of  O'Neill,  and  the  railroad  was  insol- 
vent. The  plaintiff  had  no  knowledge  of  the 
falsity  of  the  representations  until  shortly  before 
this  action  was  instituted,  and  after  all  interven- 
ing rights,  if  any,  accrued..  The  plaintiff  put  in 
the  machinery  according  to  its  contract.  About 
January  1,  1891,  the  plaintiff  received  the  pay- 
ment of  f700  from  McLean,  McLean .  borrowing 
the  money  from  the  State  Bank  of  O'Neill,  the 
plaintiff  knowing  that  fact,  but  not  knowing  that 
the  loan  was  a  personal  one  of  McLean's,  and  the 
payment  not  that  of  the  railroad.  McLean  then 
entered  into  possession  of  the  property  with  the 
consent  of  the  plaintiff.  In  December,  1890,. 
McLean  made  to  Mathews  his  note  for  $2,000. 
This  note  was  purchased  by  the  bank,  which,  on 
December  22,  1891,  commenced  a  suit  against 
Mclean  thereon  and  caused  the  property  in  con- 
troversy to  be  attached.  It  was  further  stipulated 
that  at  the  time  of  bringing  the  action  the  prop- 
erty had  been  damaged  while  in  the  possession  of 
McLean  to  the  amount  of  |900.  In  addition  to  the 
foregoing  facts,  it  appears  from  parol  testimony^ 
and  in  part  by  the  stipulation,  that  after  the  bank 
had  lent  McLean  the  ?700  to  make  the  first  pay- 
ment on  the  machinery,  one  of  its  oflBicers  insisted 
upon  security  therefor,  and  some  kind  of  a  writ- 
ing; not  disclosed  by  the  evidence,  was  prepared^ 
whereby  the  property  was  pledged  to  Mathews^ 
the  president  of  the  bank,  to  secure  the  loan;  and 
there  was  also  some  kind  of  a  constructive  deliv- 
ery of  the  property  by  McLean  to  Mathews* 
There  is  much  controversy  in  the  briefs  as  to  this 
transaction;  but  we  do  not  deem  its  precise 
nature  material,  because  the  same  result  must  be 
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reached  even  though  there  was  a  complete  pledge 
or  mortgage.  There  is  no  room  for  doubt  that 
under  these  facts  a  case  of  fraud  was  established 
which  would  have  entitled  the  plaintiff  to  recover 
the  property  from  McLean.  McLean  procured  it 
on  the  representation  that  he  was  acting  on  behalf 
of  a  solvent  corporation  purchasing  the  property 
for  a  particular  purpose,  whereas  he  was  purchas- 
ing for  himself  for  another  purpose.  The  corpora- 
tion was  not  bound,  and  was  insolvent  even  if  it 
had  been  bound.  It  may  be  added,  also,  that 
there  is  sufBcient  to  show  McLean's  insolvency. 
It  has  been  several  times  held,  directly  or  by  plain 
inference,  that  one  who  takes  personal  property 
as  security  for  a  pre-existing  debt  is  not  a  bona  fide 
purchaser  so  as  to  be  protected  from  the  rescission 
of  a  contract  whereby  such  property  was  sold  to 
the  pledgor  or  mortgagor.  {Symns  v.  Benner^  31 
Neb.,  593;  Tootle  v.  First  Nat.  Bank  of  Chadron,  34 
Neb.,  863,  42  Neb.,  237;  Work  v.  Jacobs,  35  Neb., 
772.)  The  case  of  Tootle  v.  First  Nat.  Bank  of  Chad- 
ron is  directly  in  point.  The  bank,  when  it  lent 
the  money,  did  not  take  the  property  as  security. 
It  was  only  after  the  loan  had  been  perfected  that 
it  sought  security.  The  interval  of  time  was  only 
a  day,  but  that  makes  no  difference.  The  bank 
did  not  part  with  the  money  on  the  faith  of  this 
property  as  security,  and  the  pledge,  mortgage,  or 
whatever  it  was,  to  Mathews  was  one  to  secure  a 
pre-existing  debt.  The  plaintiff  has  made  no  offer 
to  return  the  $700  received  by  it;  but  it  is  stipu- 
lated that  the  property  was  damaged  to  the 
amount  of  ?900  while  in  McLean's  possession.  A 
question  is  thus  presented  as  to  whether  under  the 
circumstances  it  was  necessary  to  offer  to  return 
the  money.    We  think  not     The  rule  that  one,  in 
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order  to  rescind  a  contract  procured  by  fraud, 
must  return  or  offer  to  return  what  he  has  re- 
ceived thereunder,  is  not  one  of  universal  applica- 
tion. In  First  Nat.  Bank  of  Bamesville^  Ohio,  v. 
Yocuniy  11  Neb.,  328,  the  rule  was  stated  that  in 
such  case  a  party  seeking  to  rescind  must  put  the 
subject-matter  of  the  contract  as  near  in  statu  quo 
as  may  be  under  the  circumstances;  or  upon  the 
trial  must  give  a  reason  why  the  same  could  not 
be  reasonably  done.  It  is  well  established  that 
no  offer  to  return  is  necessary  when  the  party 
guilty  of  fraud  has  rendered  a  return  impossible; 
and  it  would  seem  to  be  equally  true  when  the 
party  guilty  of  fraud  has  rendered  a  return  unjust 
to  the  other  party.  In  Synins  v,  Benner,  supra, 
flOO  had  been  paid  on  the  purchase  money;  but 
goods  to  the  value  of  f  47  had  been  sold.  It  was 
held  that  an  offer  to  repay  J53  after  the  value  of 
the  sold  goods  had  been  ascertained  was  suffi- 
cient ;  and  in  Tootle  v.  First  Nat.  Bank  of  Chadron, 
supra,  the  same  doctrine  was  reaffirmed.  If,  then, 
McLean  had  sold  a  portion  of  this  machinery  to 
the  value  of  $900,  the  remainder  might  be  replev- 
ied without  offering  to  return  the  $700  received. 
We  can  see  no  difference  in  principle  between  the 
sale  of  a  portion  of  the  property  and  its  deterio- 
ration in  value  by  damage  or  use  while  in  the 
vendee's  possession.  Under  our  view  of  the  law, 
as  above  stated,  the  evidence  did  not  sustain  the 
finding  of  the  court. 


RE2VERSED  AND  BEMANDSD. 
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George  W.  Ambrose. 

Filed  Febbuaby  18,  1896.    No.  7823. 

Time  to  Prepare  Bill  of  Exceptions:  New  Tbial:  Mandaicus. 
Where  a  trial  has  been  had  and  a  motion  for  a  new  trial 
sustained,  the  time  for  preparing  a  bill  of  exceptions  em- 
bodying the  evidence  on  that  trial  is  fixed  at  the  latest  by 
the  term  at  which  the  motion  for  a  new  trial  was  sus- 
tained, and  not  by  the  term  at  which  final  Judgment  was 
rendered,  or  at  which  a  new  trial  was  had,  or  a  new  trial 
after  such  second  trial  denied. 

Original  application  for  mandamus  to  compel 
the  respondent  to  sign  a  bill  of  exceptions.  Writ 
denkd, 

V.  O.  Stricklery  for  relator. 

References:  Scott  v.  Waldeck^  11  Neb.,  526;  City 
of  Heward  v.  Klencky  30  Neb.,  775;  Artman  v.  West 
Point  Mfg.  Co.,  16  Neb.,  572;  Fleming  v.  Stearns,  79 
la.,  258;  State  v.  Hopewell,  35  Neb.,  824;  Preble  v. 
Bates,  40  Fed.  Rep.,  745;  Stocking  v.  Morey,  14 
Colo.,  319;  Cowan  v.  Cowan,  16  Colo.,  337;  Henze  v. 
St.  Louis,  K.  C.  &  N.  R.  Co.,  71  Mo.,  644;  Woods  v. 
Lindvall,  48  Fed.  Rep.,  74 ;  Commissioners  of  Balti- 
more  County  r.  Cummings,  26  Atl.  Rep.  [Md.],  1111; 
Rayl  r.  Brevoort,  51  N.  W.  Rep.  [Mich.],  693;  Rid- 
dlesbarger  v.  McDaniel,  38  Mo.,  140;  Hill  v.  Egan, 
160  Pa.  St:,  122;  Stonesifer  v.  Kilbum,  94  Cal.,  33. 

William  O.  Gilbert,  contra.  . 

References:  Sohn  v.  Marion  and  Liberty  Oravel 
Road  Co.,  73  Ind.,  79;  Hick^  v.  Person,  19  O.,  437; 
Kline  v.  Wynne,  10  O.  St.,  223;  Morgan  v.  Boyd,  13 
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O.  St.,  271;  Donovan  v.  Sherwin,  16  Neb.,  130;  Wine- 
land  r.  Cochrarij  8  Neb.,  529;  Jones  v.  Wolfe^  42  Neb., 
272;  Birdsall  v.  Carter^  16  Neb.,  422;  Oreenwood  v. 
Craig,  27  Neb.,  669;  State  v.  Walton^  38  Neb.,  496; 
Schields  i\  Horhach,  40  Neb.,  103. 

Irvine,  C. 

This  is  an  original  application  for  a  writ  of 
mandumufi  requiring  the  respondent,  one  of  the 
judges  of  the  fourth  judicial  district,  to  settle  and 
sign  a  bill  of  exceptions  in  the  case  of  the  relator, 
Regina  Marrow,  v.  Emily  Hespeler,  tried  before 
the  respondent.  An  answer  to  the  alternative 
writ  was  presented  raising  issues  of  fact,  and  a 
referee,  appointed  by  the  court  for  the  purpose, 
has  made  a  Teport  of  the  evidence  taken,  together 
with  his  findings  of  fact  and  conclusions  of  law. 
The  relator  moves  for  a  confirmation  of  this  re- 
port. The  respondent  moves  to  set  it  aside  and 
for  judgment.  Our  conclusion  on  one  question  of 
law  presented  by  findings  of  fact  which  are  not 
attacked,  renders  it  unnecessary  to  consider  any 
of  the  other  exceptions  to  the  report. 

The  referee  finds  that  the  action  of  Marrow  v. 
Hespeler  was  tried  at  the  May,  1894,  term  of  the 
district  court  and  a  verdict  returned  in  favor  of 
the  plaintiff,  the  relator  in  this  action,  for  f4,000; 
that  on  the  same  day  a  motion  for  a  new  trial  was 
filed  by  the  defendant,  which  was  on  the  following 
day  sustained ;  that  the  May,  1894,  term  adjourned 
July  14,  1894.  At  the  September,  1894,  term  the 
cause  was  again  tried,  resulting,  November  17, 
1894,  in  a  verdict  for  the  defendant,  and  forty 
days — thereafter  extended  to  eighty  days — from 
the  adjournment  of  that  term  was  allowed  for 
preparing  and  serving  a  bill  of  exceptions  that 
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the  September  term  adjourned  January  26,  1895, 
February  19  Emily  Hespeler  died,  and  February 
26  William  O.  Gilbert  was  appointed  special  ad- 
ministrator and  the  action  revived  in  his  name. 
On  April  13  the  bill  of  exceptions,  which  defend- 
ants seek  to  compel  the  resjj^ondent  to  allow,  was 
served  on  the  defendant,  who  returned  it,  refusing 
to  take  action  for  the  reason  that  it  had  not  been 
served  within  the  time  provided  by  law,  and  for  a 
further  reason  not  necessary  to  consider;  that  the 
bill  of  exceptions  so  tendered  contained  only  the 
evidence  and  proceedings  on  the  first  trial  of  the 
case  at  the  May,  1894,  term,  resulting  in  the  ver- 
dict which  was  set  aside.  Final  judgment  was 
entered  November  17,  1894,  at  the  September 
term. 

It  will  be  observed  that  the  foregoing  facts 
present  the  question  as  to  whether,  when  a  trial 
has  been  had  and  the  verdict  set  aside,  a  party 
seeking  to  procure  a,  bill  of  exceptions  preserving 
the  evidence  on  that  trial  must  move  in  the  matter 
within  the  statutory  period  after  the  first  trial,  or 
whether  he  may  wait  until  final  judgment  or  the 
overruling  of  a  motion  for  a  new  trial  after  a  sub- 
sequent trial,  and  have  his  bill  settled  as  of  the 
later  term.  The  statute,  as  it  stood  when  this 
controversy  arose,  was,  so  far  as  material,  as  fol- 
lows: "When  the  decision  is  not  entered  on  the 
record,  or  the  grounds  of  objection  do  not  suffi- 
ciently appear  in  the  entry,  the  party  excepting 
must  reduce  his  exceptions  to  writing  within  fif- 
teen (15)  days,  or  in  such  time  as  the  court  may 
direct,  not  exceeding  forty  (40)  days  from  the  ad- 
journment of  the  court  sine  die,  and  submit  the 
same  to  the  adverse  party  or  his  attorney  of  rec- 
ord for  examination  and  amendment  if  desired." 
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(Code  of  Civil  Procedure,  sec.  311.)  Bf  a  later 
clause  the  judge,  for  cause  shown,  may  grant  forty 
days^  additional  time.  The  question  now  before 
us  seems  to  be  here  presented  to  this  court  for  the 
first  time,  although  there  has  been  much  contro- 
versy from  the  ambiguity  of  the  statute  as  to 
whether  the  term  referred  to  meant  the  term  at 
which  the  verdict  was  returned,  or  the  term  at 
which  the  motion  for  a  new  trial  was  overruled. 
The  act  of  1895,  fixing  the  latter  time,  has  set  this 
question  at  rest.  (Session  Laws,  1895,  p.  311,  ch. 
72.)  The  course  of  decision  under  the  old  statute, 
we  think,  leads  to  a  certain  conclusion  in  this 
case.  There  are  many  decisions  holding  that  the 
term  referred  to  in  the  statute  is  the  term  at 
which  the  verdict  was  returned,  and  not  the  term 
at  which  the  motion  for  a  new  trial  was  ruled  on. 
{Monroe  v.  Elburty  1  Neb.,  174;  ^\'^n€lathd  t\  Cochran^ 
8  Neb.,  528;  Scott  r.  WaUleck,  11  Neb.,  525;  Dono- 
van V.  Sheruchiy  16  Neb.,  129;  City  of  Seward  v. 
Klenck,  27  Neb.,  615,  30  Neb.,  775.)  In  Dodge  v. 
RunelSy  20  Neb.,  33,  it  was  held  that  where  the  set- 
ting aside  of  a  verdict  was  saved  by  the  entry  of  a 
remittitur  at  a  term  following  its  rendition,  the 
time  for  settling  the  bill  ran  from  the  later  term; 
but  this  was  placed  upon  the  ground  that,  had  it 
not  been  for  the  remittitur,  the  verdict  would 
have  been  set  aside  and  the  party  seeking  the  bill 
would  have  had  no  occasion  for  one.  In  State  r. 
Hopetcell,S5  Neb., 822, the  court  held  that  the  term 
fixing  the  time  in  an  equity  case  was  that  at  which 
the  decision  was  announced,  and  not  that  of  its 
formal  entry  upon  the  journal  of  the  court  This 
is  really  in  line  with  the  first  cases  cited,  and  not 
as  the  relator  contends  in  support  of  her  position, 
because  in  a  case  tried  to  the  court  the  findings 
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take  the  place  of  the  verdict.  The  case  did  not 
distinguish  between  the  time  findings  were  an- 
nounced and  the  time  judgment  was  pronounced 
on  the  findings.  It  quite  clearly  appears,  as  is 
usual  in  equity  cases,  that  the  findings  and  judg- 
ment were  concurrent  acts.  In  State  v.  Walton^ 
38  Neb.,  496,  a  decree  of  foreclosure  was  rendered 
April  18,  1892,  and  June  26,  1893,  a  deficiency 
judgment  entered.  It  was  thereafter  sought  to 
have  settled  a  bill  of  exceptions  containing  the 
evidence  leading  to  the  original  decree,  but  the 
court  held  it  was  too  late.  This  was  evidently 
upon  the  ground  that,  although  the  deficiency 
judgment  only  was  attacked,  it  had  been  the  duty 
of  the  defeated  party  to  preserve  his  bill  of  excep- 
tions within  the  statutory  time  after  the  proceed- 
ings w^hich  led  to  the  findings  fixing  his  personal 
liability,  and  that  it  was  not  sufficient  to  proceed 
after  the  final  judgment  enforcing  that  liability. 
This  case,  therefore,  is  directly  opposed  to  the 
relator's  contention  that  she  might  wait  until 
final  defeat  and  then  preserve  the  record  of  the 
first  trial.  In  Schields  v.  Horbach^  40  Neb.,  103,  it 
was  held  that  where  it  is  sought  to  preserve  a  bill 
of  exceptions  embodying  the  evidence  on  an  in- 
terlocutory motion,  this  must  be  done  within  the 
statutory  period  after  the  term  at  which  tjie  mo- 
tion was  ruled  on,  and  not  after  the  trial  of  the 
case.  We  think  all  these  cases  lead  irresistibly  to 
the  conclusion  that  the  term  referred  to  in  the 
statute  is,  if  not  the  term  at  which  the  evidence 
was  taken,  at  latest  the  term  at  which  an  order 
was  made  based  on  that  evidence.  It  is  imma- 
terial to  the  present  case  how  the  old  controversy 
should  have  been  settled,  because  the  trial  was 
here  had  and  the  motion  ruled  on  at  the  same 
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term.  But  if  any  regard  is  to  be  paid  to  the  long 
line  of  decisions  to  which  we  have  referred,  we 
must  hold  that  the  bill  should  have  been  settled 
within  the  statutory  period  after  that  term  ex- 
pired. The  relator  argues  that  such  holding 
imposes  an  unnecessary  burden  upon  litigants; 
that,  until  final  judgment,  it  is  uncertain  that  a 
party  defeated  at  one  step  of  the  case  will  meet 
ultimate  defeat,  and  that  he  should,  therefore,  be 
permitted  to  await  the  final  event  before  incur- 
ring the  labor  and  expense  of  preparing  a  bill  of 
exceptions.  In  support  of  this  argument  it  is 
urged  that  there  is  in  each  court  a  short-hand 
reporter,  who  is  a  public  officer,  whose  notes  are 
public  records,  and  that  no  difficulty  arises  in 
obtaining  a  true  bill  even  after  great  lapse  of 
time.  The  authenticity  of  the  reporter's  notes 
was  left  in  some  doubt  by  Spielman  v.  Flyniiy  19 
Neb.,  342,  and  Lipscomb  v.  Lyon^  19  Neb.,  511;  but 
these  cases  were  explained  in  Smith  v.  StatCj  42 
Neb.,  356,  where  the  true  character  of  the  short- 
hand reporters  and  their  records  is  discussed. 
The  notes  are  not  public  records.  The  reporter's 
certificate  to  a  transcript  thereof  does  not  authen- 
ticate them  so  as  to  permit  their  introduction  in 
evidence.  Parties  in  preparing  and  the  judge  in 
settling  a  bill  of  exceptions  are  not  bound  by  the 
reporter's  transcript  There  is,  indeed,  nothing 
to  require  parties  to  resort  to  such  transcript  in 
the  preparation  of  a  bill.  The  settlement  of  a 
bill  rests  finally  upon  the  judge's  determination 
of  what  occurred  at  the  trial;  and  when  the  accu- 
racy of  a  proposed  bill  is  properly  challenged, 
the  judge  must  settle  the  matter  in  accordance 
with  the  truth,  and  not  blindly  in  accordance 
with  a  reporter's  transcript.    Therefore,  the  pol- 


Vol.  47]       JANUARY  TERM,  1896.  241 


State  y.  Ambrose. 


icy  of  the  law  requires  that  the  bill  of  exceptions 
should  be  settled  within  such  reasonable  time* 
fixed  by  statute  after  the  taking  of  the  evidence 
sought  to  be  preserved,  that  the  parties  and  the 
judge  may  bring  to  their  aid  their  own  recollec- 
tions; and  this  is  a  much  more  important  consid- 
eration than  the  saving  to  the  parties  of  labor 
and  expense.  The  referee  evidently  based  his 
<;onclusion  of  law  in  favor  of  the  relator  on  the 
-cases  of  Scott  t\  Waldeck  and  City  of  Seward  v. 
Klencky  mpra.  In  each  it  was  held  that  a  bill 
settled  after  the  trial  term  would  be  considered 
to  ascertain  whether  the  evidence  sustained 
the  verdict.  These  cases  in  that  feature  have  for 
years  not  been  followed  in  the  practice  of  this 
<?ourt,  and  to  that  extent  they  have  been  recently 
expressly  overruled  by  Jones  v.  Wolfe^  42  Neb., 
272,  and  City  National  Bank  of  Hastings  v.  ThomnSj 
46  Neb.,  861. 

The  plaintiff,  after  the  final  trial,  endeavored 
to  preserve  her  rights  by  moving  for  a  rehearing 
of  the  first  motion  for  a  new  trial.  This  proceed- 
ing, however,  did  not  operate  to  extend  her  time 
for  settling  the  bill  here  presented. 

The  foregoing  considerations  dispose  of  the 

case.     The  parties  argue  quite  extensively,  and 

with    some   bitterness,    questions   affecting   the 

merits  of  the  Hespeler  case,  and  the  regularity  of 

the  court's  action  in  sustaining  the  first  motion 

for  a  new  trial.    These  questions  are,  however, 

all  foreign  to  the  merits  of  this  proceeding.     The- 

referee's  conclusion  of  law  on  this  branch  of  the 

case  must  therefore  be  set. aside,  the  findings  of 

facts  confirmed,  and  the 

Writ  denied. 

20 
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J.  A.  Lundgren  v.  James  Crum. 

Filed  Februaby  18,  1896.    No.  6191. 

1.  Courts:  Transfer  of  Cases:  Jurisdiction.    An  action  of 

trespass  was  begun  in  the  county  court.  After  issuea 
joined  there  a  stipulation  was  entered  into  transferrins^ 
the  case  to  the  district  court.  The  pleadings  were  then 
reflled  in  the  district  court  and  a  trial  was  there  had.  It 
turned  out  that  the  vital  issue  concerned  the  title  and 
boundaries  of  land,  ^€ld,  That  the  stipulation  was  equiv- 
alent to  one  dismissing  the  case  in  the  county  court  and 
recommencing  it  in  the  district  court,  with  appearance  of 
parties,  and  that  the  district  court  had  jurisdiction,  al- 
though the  county  court  might  not. 

2.  Trespass:  Pleading.    A  petition  charging  an  unlawful  en- 

try and  damage  to  plaintiffs  land  states  a  cause  of  action 
for  trespass,  although  it  prays  treble  damages  and  does- 
not  charge  that  the  trespass  was  willful,  as  required  by^ 
Code,  section  636,  as  a  basis  for  treble  damages. 

8.  Beview:  Conflicting  Evidence.  Where  the  evidence  is- 
conflicting  this  court  will  not  disturb  the  verdict  as  un- 
supported by  the  evidence. 

Error  from  the  district  court  of  Antelope 
county.    Tried  below  before  Bartow,  J. 

R.  R.  Dickson  and  C  F.  Bayha^  for  plaintiff  in 
error. 

N.  D.  Jackson  and  W.  H.  Holmes\  contra. 

Irvine,  C. 

Crum  was  the  owner  of  that  part  of  the  north- 
west quarter  of  section  10,  township  25,  range  7 
west,  in  Antelope  county,  lying  north  of  the  Elk- 
horn  river,  as  the  course  of  that  river  lay  in  1883, 
and  Lundgren  was  the  owner  of  that  portion  of 
the   quarter   section   lying   south   of  the   river. 
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Lundgren  brought  an  action  in  the  county  court 
charging  that  Oum  had  unlawfully  entered  upon 
his  land  and  cut  and  removed  timber  to  the  value 
of  190.  Oum  filed  an  answer,  which  was  in  ef- 
fect a  denial  of  any  entry  upon  or  cutting  of  tim- 
ber from  the  lands  of  Lundgren.  Thereupon  a 
stipulation  was  entered  into  that  the  cause 
should  be  transferred  to  the  district  •  court  and 
there  stand  for  trial  as  though  originally  com- 
menced in  that  court,  waiving  all  questions  of 
jurisdiction,  and  agreeing  that  the  costs  should 
follow  the  result  of  the  suit.  A  transcript  was 
filed  in  the  district  court,  and  thereafter  the  orig- 
inal pleadings  were  refiled,  which  was  followed 
by  an  amended  petition  filed  by  Lundgren.  There 
was  a  verdict  and  judgment  for  the  plaintiff  for 
fS,  and  the  defendant  prosecutes  error. 

The  issue  between  the  parties  was  the  bound- 
ary between  their  lands,  the  timber  having  been 
cut  on  a  tract  which  each  claimed;  the  plaintiff 
claiming  that  at  the  time  of  his  grant  this  tract 
lay  south  of  the  Elkhorn  river,  but  by  avulsion  in 
1888  the  stream  formed  a  new  channel,  whereby 
the  land  in  dispute  was  cast  to  its  north.  This 
was  the  issue  tried. 

It  is  first  insisted  by  the  plaintiff  in  error  that 
the  action  having  been  begun  in  the  county  courts 
and  that  court  being  without  jurisdiction  in  mat- 
ters wherein  the  title  or  boundaries  of  land  may 
be  in  dispute  (Compiled  Statutes,  ch.  20,  sec.  2)y 
the  district  court  acquired  no  jurisdiction  of  the 
subject-matter.  This  contention  is  based  on  the 
doctrine  that  where  the  court  in  which  an  action 
originates  is  without  jurisdiction  of  the  subject- 
matter,  an  appellate  court  acquires  no  jurisdic- 
tion on  appeal,  although  it  might  have  had  juris- 
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diction  of  an  original  action  for  the  same  pur- 
pose; but  this  contention  ignores  the  fact  that 
this  case  did  not  go  to  the  district  court  by  appeal 
or  otherwise  by  course  of  law.  It  went  there 
before  trial  in  the  county  court  by  stipulation  of 
the  parties.  The  stipulation  had  the  same  eflEect 
as  if  it  had  been  for  the  dismissal  of  the  case  in 
the  county  tourt  and  its  recommencement  in  the 
district  court,  with  the  entry  of  appearance  by 
the  defendant.  The  parties  filed  their  pleadings 
in  the  district  court  and  proceeded  to  trial.  The 
district  court  had  jurisdiction  of  such  actions, 
and  as  it  was  prosecuted  there  as  an  original  ac- 
tion, and  not  for  the  purpose  of  reviewing  any 
judgment  or  order  of  the  county  court,  the  orig- 
inal want  of  jurisdiction  in  the  county  court  was 
immaterial. 

It  is  next  argued  that  the  amended  petition 
does  not  state  a  cause  of  action.  This  petition 
alleges  that  the  plaintiff  was  the  owner  of  the 
land  described,  and  in  possession  thereof;  that 
the  defendant,  in  the  summer  of  1888,  and  at  vari- 
ous times  thereafter,  wrongfully,  and  without  con- 
sent of  the  plaintiff,  entered  upon  said  premises 
and  cut  and  removed  timber  therefrom  to  the 
Talue  of  130,  whereby  the  defendant  became 
liable  to  pay  the  plaintiff  the  sum  of  |90;  and 
the  prayer  is  for  judgment  for  |90.  The  objec- 
tion urged  to  the  petition  is  that  it  fails  to  state 
a  cause  of  action  under  section  636  of  the  Code  of 
■Civil  Procedure,  whereby  for  willful  trespass, 
etc.,  the  trespasser  is  rendered  liable  for  treble 
damages.  It  is  stated  that  the  petition  is  defect- 
ive in  not  charging  that  the  trespass  was  willful. 
No  exceptions  were  taken  to  the  instructions  sub- 
mitting the  case  to  the  jury  under  this  statute, 
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and  the  objection  that  the  petition  does  not  state 
a  cause  of  action  does  not  reach  the  point.  The 
petition  certainly  states  a  cause  of  action  for  tres- 
pass, independent  of  the  statute,  and  the  prayer 
for  treble  damages  does  not  vitiate  it 

Finally,  it  is  contended  that  the  verdict  is  not 
sustained  by  the  evidence;  but  the  very  candid 
brief  of  the  plaintiff  in  error  discloses  that  on  the 
controverted  issue  the  evidence  was  conflicting. 
As  has  been  repeatedly  held,  it  is  not  the  prov- 
ince of  this  court  in  the  exercise  of  its  appellate 
jurisdiction  to  weigh  conflicting  testimony. 


Judgment  affirmed. 


Peter  C.  Boasen  v.  State  of  Nebraska. 

Filed  Febbuabt  18,  1896.    No.  8236. 

1.  ICanoaxnus:  Payhent  of  Judgment.  A  writ  of  mandamus 
to  compel  county  officers  to  pay  Judgments  against  the 
county  is  not  void  because  the  Judgments  were  roid. 

2. :  :  Contempt.    In  such  case  the  nullity  of  the- 

Judgments  was  a  defense  to  the  application  for  a  man" 
damus.  The  district  court  having  Jurisdiction  of  the  par- 
ties, had  Jurisdiction  to  determine  the  validity  of  the 
Judgments,  and  a  writ  of  mandamus  issued  in  that  case 
cannot  be  resisted  because  the  issue  was  erroneously 
determined. 

Error  to  the  district  court  for  Kearney  county. 
Tried  below  before  Beall,  J. 

Ed  L.  AdamSy  for  plaintiff  in  error, 

A.  8.  Churchilly  Attorney  Oeneral^  Oeorge  A.  Day^ 
Deputy  Attorney  Oeneraly  and  Stewart  &  Haguey 
contra. 


53    770 
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Irvine,  C. 

Certain  judgments  were  entered  against  Kear- 
ney county  in  the  district  court  of  that  county. 
The  judgment  creditors  applied  to  the  district 
court  for  a  writ  of  mandamus  to  require  the  clerk 
and  the  chairman  of  the  board  of  supervisors  to 
issue  warrants  in  payment  of  the  judgments,  it 
being  alleged  that  there  were  funds  available 
sufficient  for  their  payment.  A  peremptory  writ 
was  allowed.  Thereafter  the  plaintiff  in  ^rror 
succeeded  to  the  office  of  chairman  of  the  board 
of  supervisors  and  the  writ  was  served  upon 
him.  He  refused  to  comply  therewith,  and 
the  present  proceeding  was  instituted  for  con- 
tempt in  refusing  such  obedience.  He  was  found 
guilty  and  sentenced  to  be  confined  in  jail  until 
he  complied  with  the  requirements  of  the  writ. 
Error  is  prosecuted  by  him  from  that  sentence. 

No  question  is  raised  as  to  the  writ's  binding 
the  plaintiff  in  error,  if  it  is  a  valid  writ,  but  the 
sole  question  raised  is  as  to  the  jurisdiction  to 
allow  the  writ  at  all;  and  the  objection  urged 
against  the  jurisdiction  of  the  court  is  that  the 
judgments  which  the  mandamus  was  issued  to 
enforce  were  void  for  want  of  jurisdiction  of  the 
court  to  render  them.  The  fact,  however,  if  it  be 
a  fact,  that  such  judgments  were  void  did  not 
defeat  the  jurisdiction  of  the  court  in  the  man- 
damus case.  The  district  court  has  jurisdiction  to 
issue  writs  of  mmidamvs  to  compel  county  officers 
to  perform  duties  enjoined  upon  them  by  law.  It 
had  jurisdiction  of  the  parties  in  this  case.  If 
the  judgments  were  valid,  under  the  other  facts 
disclosed  by  the  record,  it  was  the  duty  of  the  offi- 
cers to  issue  the  warrants.     If  they  were  not  valid 
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for  want  of  jurisdiction  of  the  court  rendering 
them,  that  would  have  been  a  defense  in  the  man- 
damns  case,  and  it  actually  was  pleaded  as  a  de- 
fense. The  judgment  of  the  district  court  in  favor 
of  the  relators  in  that  proceeding  adjudicated  the 
validity  of  the  judgments.  In  the  mandamus  case 
the  district  court  had  jurisdiction  to  determine 
whether  or  not  the  judgments  were  void.  Juris- 
diction is  the  power  to  determine,  and  not  merely 
the  power  to  determine  rightly;  and  the  judg- 
ment in  the  mand<imus  case  cannot  be  defeated 
because  the  court  in  that  case  erroneously  deter- 
mined a  question  properly  presented  to  it  there 
for  determination.  The  remedy  was  by  appellate 
procedure,  but  the  proceedings  were  not  void,  and 
the  mundamMS  was  conclusive  until  reversed. 
(State  V.  County  Judge,  13  la.,  139.) 

Judgment  affirmed. 


George  Burke  et  al.  v.  Utah  National  Bank     irw 

j^  fei    27 

OF  Ogden. 


Filed  Febbuaby  18, 1896.    No.  5933. 

1.  Estoppel  in  Pais.  To  constitute  an  estoppel  in  pais  the 
person  sought  to  be  estopped  must  have  conducted  him- 
self with  the  intention  of  influencing  the  conduct  of  an- 
other, or  with  reason  to  believe  his  conduct  would  influ- 
ence the  other's  conduct,  inconsistently  with  the  evidence 
he  proposes  to  give. 

2. :    Commission    Mebchants:    Dbapts:    Acceptance. 

B.  ft  F.,  live  stock  commission  merchants  at  South 
Omaha,  wrote  to  the  U.  Bank  a  letter  saying:  "We  will 
pay  H.  ft  M.'s  drafts  until  further  notice  for  the  cost  or 
value  of  stock  shipped  to  us  here  with  or  without  bill  of 
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lading  attached."  Held,  That  B.  ft  F.  thereby  obligated 
themselves  to  accept  drafts  made  in  pursuance  of  such 
letter  of  credit,  provided  they  were  in  fact  for  the  cost 
or  value  of  stock  then  shipped;  the  bank  in  discounting- 
drafts  taking  the  risk  of  that  fact,  but  the  risk  being- 
transferred  to  B.  ft  F.  upon  their  acceptance  of  the  drafts. 

8. :  :  ;  .    Under  the  letter  of  credit 

above  quoted,  a  draft  was  drawn  October  23,  and  accepted 
October  29.  On  October  29  a  large  shipment  of  stock  waa 
made.  November  8  another  draft  was  drawn  not  covered 
by  stock  shipped,  unless  the  shipment  of  October  2^ 
should  be  applied  thereto.  There  was  no  evidence  that 
the  bank  in  receiving  the  last  draft  relied  on  the  accepts 
ance  of  the  former  as  not  including  the  shipment  of  Octo- 
ber 29.  Held,  That  under  the  circumstances  B.  &  F.,  in 
defense  of  an  action  based  on  their  refusal  to  accept  the 
last  draft,  were  not  estopped  from  showing  that  the  ear- 
lier draft  had  been  covered  in  part  by  the  shipment  of 
October  29,  the  day  of  its  acceptance. 

4. :  — :  :  :  Instruc5Tions.  An  instruc- 
tion under  such  circumstances,  to  the  effect  that  the  bank 
had  a  right  to  rely  from  the  acceptance  of  the  earlier  draft 
upon  the  fact  that  stock  to  cover  it  had  been  shipped  prior 
to  the  date  of  its  acceptance,  and  that  B.  ft  F.  could  not 
apply  the  shipment  made  on  that  day  to  its  payment,  was 
erroneous. 

5. :  :  :  .    The  estoppel  contended  for 

would  not  arise  beyond  forbidding  B.  ft  F.  to  apply  to  the 
payment  of  the  earlier  draft  shipments  of  stock  of  which 
they  could  not  reasonably  have  known  at  the  time  of 
accepting  such  draft. 

Error   from   the   district   court   of   Douglas 
county.    Tried  below  before  Hopewell,  J. 

Hall  d  McCulloch  and  Schomp  &  Corsoriy  for 
plaintiffs  in  error. 

Isaac  E.  Congdon  and  Joseph  R.  ClarJcsotiy  contra^. 

Irvine,  C. 

In  1888  one  Hall  and  one  Moore,  partners  under 
the  name  of  Hall  &  Moore,  and  engaged,  or  intend- 
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ing  to  engage,  in  the  business  of  purchasing  live 
stock  in  the  then  territory  of  Utah,  and  shipping 
the  same  to  market,  opened  negotiations  with  the 
Utah  National  Bank  with  a  view  to  transacting 
business  with  that  institution.  At  Hall  &  Moore's 
request  a  letter  was  written  to  the  South  Omaha 
National  Bank  inquiring  as  to  the  standing  of 
George  Burke  &  Frazier,  a  firm  engaged  in  the 
live  stock  commission  business  at  South  Omaha, 
with  which  Hall  &  Moore  contemplated  transact- 
ing their  business.  This  letter  was  referred  by 
the  South  Omaha  National  Bank  to  George  Burke 
&  Frazier,  and  in  response  thereto  a  letter  dated 
August  4,  1888,  was  addressed  to  the  Utah  Na- 
tional Bank  by  George  Burke  &  Frazier.  The  let- 
ter began  as  follows:  "The  cashier  of  the  South 
Omaha  National  Bank  referred  your  letter  to  us 
to-day,  in  regard  to  paying  Messrs.  Hall  &  Moore's 
drafts.  In  reply  would  say  we  will  pay  Messrs. 
Hall  &  Moore's  drafts  till  further  notice  for  the 
cost  or  value  of  stock  shipped  to  us  here  with  or 
without  bill  of  lading  attached."  The  remainder 
of  the  letter  is  not  material  to  the  decision  of  the 
case.  This  letter  was  received  by  the  Utah  Na- 
tional Bank  August  8,  and  on  that  day  its  cashier 
addressed  to  George  Burke  &  Frazier  the  follow- 
ing: "Your  favor  4th  inst.  has  been  received.  We 
will  advance  Messrs.  Hall  &  Moore  such  moneys 
as  they  may  want  to  draw  for  on  you,  which 
is  from  what  I  can  from  Mr.  Hall,  for  the  cost 
of  the  cattle  here.  I  will  cheerfully  reply  to  any 
who  may  ask  regards  to  your  standing,  etc.  I 
have  been  in  cattle  myself  and  will  as  far  as  I  can 
look  and  see  what  kind  and  how  many  cattle  Mr. 
Hall  will  ship  next  week."  On  that  day  the  Utah 
bank  discounted  a  draft  of  Hall  &  Moore  on 
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George  Burke  &  Frazier  for  |1,330,  dated  August 
7;  and  from  that  time  until  October  23  continued 
to  x'eceive  from  Hall  &  Moore  drafts  in  various 
amounts  on  George  Burke  &  Frazier,  all  of  which 
were  paid.  In  this  way  something  over  |50,000 
was  drawn  and  paid.  On  October  23  a  draft  was 
drawn  for  |9,000,  which  was  accepted  October  29 
and  paid  November  1.  November  8  a  draft  was 
drawn  for  f  16,000,  which  was  in  due  course  pre- 
sented and  acceptance  refused.  There  was  there- 
after paid  thereon  about  f  7,000,  and  this  action 
was  brought  by  the  Utah  bank  against  George 
Burke  &  Frazier  to  recover  the  remainder,  of 
about  |9,000.  There  was  a  verdict  and  judgment 
for  the  plaintiff  for  f 7,746.66,  and  the  defendants 
prosecute  error. 

The  assignments  of  error  are  quite  numerous. 
We  are  practically  precluded  from  an  examina- 
tion of  those  relating  to  instructions  given  by  the 
court  of  its  own  motion,  because  in  the  motion  for 
a  new  trial  the  assignment  relating  thereto  is  di- 
rected against  all  the  instructions  given  en  masse. 
Many  of  them  are  manifestly  free  from  error,  and 
the  others  cannot  therefore  be  considered.  A  simi- 
lar obstacle  presents  itself  to  assignments  of  error 
relating  to  the  refusal  of  instructions  requested 
by  the  defendants.  Complaint  is,  however,  made 
of  the  giving  of  the  twelfth  and  fourteenth  in- 
structions requested  by  the  plaintiff,  and  as  in  our 
opinion  they  were  both  erroneous,  the  assignment 
of  the  two  together  in  the  motion  for  a  new  trial 
was  sufficient.  As  the  judgment  must  be  reversed 
because  of  error  in  these  instructions,  we  will  not 
consider  the  other  assignments,  which  relate 
to  rulings  upon  the  evidence,  as  the  questions 
thereby  presented  may  not  recur. 
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In  addition  to  the  facts  already  stated,  it  ap- 
I)eaped  that  from  October  29  to  November  8  there 
had  been  drawn  checks  by  Hall  &  Moore  upon  the 
Utah  bank  which  resulted  in  an  overdraft  on  No- 
vember 8  to  the  amount  of  f  15,549.94.  The  f  16,- 
000  draft  was  then  drawn,  but  its  amount  not 
placed  to  the. credit  of  Hall  &  Moore,  although 
after  November  8  several  other  small  checks  were 
paid.  The  evidence  was  very  meager,  but  possibly 
sufficient  to  show  that  after  the  drawing  of  the 
|9,000  draft  on  October  23  there  was  shipped  by 
Hall  &  Moore  to  the  defendants  live  stock  to  the 
value  of  f  16,000  and  upwards;  but  in  order  to 
reach  this  result  we  must  include  in  these  ship- 
ments  a  large  shipment  made  October  29,  the  day 
the  f 9,000  draft  was  accepted.  The  plaintiff  pro- 
ceeded upon  the  theory  that  the  acceptance  of  a 
draft  by  the  defendants  estopped  them  from  as- 
serting that  there  had  not  at  that  time  been 
shipped  live  stock  to  meet  it;  and  in  accordance 
with  that  theory  the  instructions  complained  of 
were  given  as  follows: 

"12.  You  are  instructed  that  when  defendants 
had  accepted  and  paid  the  $9,000  draft  drawn  on 
October  23,  1888,  that  plaintiff  had  the  right  to 
presume  and  rely  upon  the  fact  that  stock  had 
been  shipped  prior  to  the  date  of  such  acceptance 
and  payment  sufficient  to  cover  the  draft,  and 
were  warranted  in  making  the  advances  to  Hall 
&  Moore  for  the  purchase  of  stock  to  be  shipped 
thereafter  to  the  defendants,  and  defendants,  as 
against  the  plaintiff,  had  no  right  to  apply  the  pro- 
ceeds of  such  future  shipments  to  the  payment  of 
said  19,000  draft." 

"14.  If  you  find  from  the  evidence  that  stock  to 
the  cost  or  value  of  the  f  16,000  draft  was  shipped 
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on  and  after  the  date  of  the  acceptance  of  the 
|9,000  draft  by  the  defendants,  then  you  are  in- 
structed that  it  is  immaterial  what  the  condition 
of  the  defendants'  account  was  with  Hall." 

Now  we  construe  the  contract,  so  far  as  is  ma- 
terial to  these  instructions,  as  follows:  By  the  let- 
ter of  credit  of  August  4  the  defendants  obligated 
themselves  to  the  plaintiflp  to  accept  drafts  of  Hall 
&  Moore  for  the  cost  or  value  of  stock  shipped  to 
South  Omaha  by  Hall  &  Moore.   The  phrase  "with 
or  without  bill  of  lading  attached"  extended  their 
obligation  this  far:  that  no  duty  was  imposed 
upon  the  plaintiff  to  insist  that  bills  of  lading 
should  be  attached  to  the  drafts,  and  that,  there- 
fore, if  a  draft  should  be  drawn  without  bill  of 
lading,  the  defendants  were  bound  to  accept  it, 
provided  it  was  for  the  cost  or  value  of  stock  then 
shipped  to  the  defendants;  that  is,  that  in  accept- 
ing a  draft  the  defendants  assumed  the  risk  of 
their  receiving  the  stock  to  cover  it     It  was  a  con- 
dition of  the  letter  that  drafts  should  only  be  ac- 
cepted to  cover  the  cost  or  value  of  the  stock 
shipped ;  and  the  bank  in  discounting  drafts  took 
the  risk  of  their  being  within  the  terms  of  the  let- 
ter of  credit.    We  think,  therefore,  there  was  a 
substantial  ground  for  the  general  application  of 
a  doctrine  of  estoppel  based  on  the  acceptance  of 
the  drafts;  but  we  do  not  think  that  the  instruc- 
tions given  stated  the  true  rule.   We  realize  the 
force  of  what  was  said  in  Campbell  v.  Nesbitty  7 
Neb.,  300,  that  in  regard  to  estoppels  in  pais  "there 
can  be  no  fixed  and  settled  rules  of  general  appli- 
cation to  regulate  them,  as  in  technical  estoppels; 
that   in    many,    and    probably    most   instances, 
whether  the  act  or  admission  shall  operate  by  way 
of  estoppel  or  not,  must  depend  upon  the  circum- 
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stances  of  each  case."  Still  there  are  some  gen- 
eral rules  applicable  to  the  doctrine  of  equitable 
estoppeL  Under  the  circumstances  of  this  case 
we  would  not  go  so  far  as  to  hold,  as  many  courts 
have  done,  and  probably  correctly  under  the  facts 
before  them,  that  there  must  be  some  misrepre- 
sentation or  concealment  of  facts  known  to  one 
party  and  not  known  to  the  other.  On  the  con- 
trary, we  think  the  following  statement  by  the 
supreme  court  of  Dakota  {Parliman  v.  Youngj  2 
Dak.,  175)  is  correct  and  applicable  to  such  trans- 
actions as  the  present:  "To  establish  an  estoppel 
in  pais  it  must  be  shown:  first,  that  the  person 
sought  to  be  estopped  has  made  an  admission  or 
done  an  act  with  the  intention  of  influencing  the 
conduct  of  another,  or  that  he  had  reason  to  be- 
lieve would  influence  his  conduct,  inconsistent 
with  the  evidence  he  proposed  to  give,  or  the  title 
he  proposed  to  set  up;  second,  that  the  other 
party  has  acted  upon  or  has  been  influenced  by 
such  act;  third,  that  the  party  will  be  prejudiced 
by  allowing  the  truth  of  the  admission  to  be 
proved."  But  it  is  also  true,  as  said  in  that  case, 
that  "Estoppels  must  be  certain  to  every  intent; 
for  no  one  shall  be  denied  setting  up  the  truth, 
unless  it  is  in  plain  and  clear  contradiction  to  his 
former  acts."  We  take  it  that  to  constitute  an 
estoppel  in  pai^  the  conduct  of  the  party  estopped 
must  have  been  such  as  to  warrant  the  other  party 
in  acting  on  the  belief  that  the  facts  were  as  indi- 
cated by  such  conduct, — that  he  must  so  have  be- 
lieved and  acted.  Now  the  fourteenth  instruction 
was  to  the  effect  that  if  stock  to  the  cost  or  value 
of  116,000  was  shipped  on  and  after  the  date  of  the 
acceptance  of  the  f 9,000  draft,  then  the  condition 
of  defendants'  account  with  Hall  &  Moore  was 
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immaterial.  In  view  of  the  evidence  this  meant 
and  could  only  mean  that  the  acceptance  of  the 
$9,000  draft  estopped  the  defendants  from  assert- 
ing that  stock  to  its  full  amount  had  not  been 
shipped  before  the  day  it  was  accepted.  As  we 
have  said,  a  large  shipment  of  stock  was  made  the 
very  day  of  its  acceptance,  and  the  plaintiff  could 
only  recover  under  the  terms  of  the  letter  of  credit 
and  the  evidence  by  calcula.ting  the  value  of  the 
shipment  of  October  29  as  a  portion  of  the  sum 
for  which  the  f  16,000  draft  was  drawn.  This  the 
instruction  in  effect  required  should  be  done,  al- 
though the  fact  might  be  otherwise.  It  was  not 
necessary  for  the  plaintiff  to  go  back  to  the  begin- 
ning of  the  transaction  and  prove  that  the  aggre- 
gate cost  or  value  of  the  stock  shipped  was  equal 
to  the  aggregate  of  the  drafts  made.  Where  a 
draft  was  accepted  the  plaintiflp  had  a  right  to 
presume  that  the  defendants  found  that  it  had 
been  drawn  in  accordance  with  the  letter  of  credit, 
and  that  stock  to  the  cost  or  value  of  its  amount 
had  then  been  shipped;  but  the  plaintiff  had  no 
right  to  presume  that  acceptances  were  given 
based  solely  on  shipments  made  prior  to  the  day 
of  the  acceptance.  In  accepting  a  draft  the  de- 
fendants did  not  give  the  plaintiff  to  understand 
anything  more  than  that  stock  in  value  equal  to 
the  amount  of  the  draft  had  at  the  time  of  the 
acceptance  been  shipped.  These  are  days  of  the 
electric  telegraph,  and  on  the  presentation  of  a 
draft  for  ^f9,000  on  October  29  the  defendants 
might  accept  it  on  the  faith  of  information  in  their 
possession  that  stock  had  that  very  day  been 
shipped  to  cover  it.  We  do  not  say  that  there 
is  evidence  to  support  this  view;  but  we  are 
not    dealing    with    the    actual    facts;     we    are 
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merely  considering  what  the  defendants'  con- 
duct gave  the  plaintiff  a  right  to  rely  on. 
The  shipment  of  October  29  might  have  been, 
80  far  as  the  evidence  discloses,  before  the 
|9,000  draft  was  accepted.  The  plaintiff  was 
bound  to  know  that  this  might  be  so.  It  had 
no  right  in  making  future  advances  to  presume 
that  it  was  not  so;  and  more  than  that,  the  evi- 
dence fails  to  show  that  in  making  such  advances 
the  plaintiflp  relied  on  the  acceptance  of  the  f  9,000 
draft,  as  showing  that  the  shipment  of  October  29 
was  not  yet  drawn  against.  The  estoppel  con- 
tended for,  therefore,  could  not  arise  beyond  for- 
bidding the  defendants  to  apply  to  the  payment 
of  earlier  drafts  shipments  of  stock  of  which  they 
could  not  reasonably  have  known  at  the  time  of 
the  acceptance  of  such  drafts,  and  the  instruction 
was  erroneous  in  that  it  held  the  defendants 
estopped  from  proving  the  application  to  the  pay- 
ment of  the  f9,000  draft  the  shipment  of  stock 
made  the  day  of  its  acceptance.  The  twelfth  in- 
struction is  similar  in  its  effect  to  the  fourteenth, 
except  that  its  language  leaves  it  uncertain 
whether  the  acceptance  or  the  payment  of  the 
19,000  draft  created  the  estoppel.  Now  the  obli- 
gations of  the  defendants  were  fixed  by  accept- 
ance, and  payment  after  acceptance  and  in  pursu- 
ance of  that  obligation — at  least  where  the  paper 
was,  or  was  supposed  to  be,  in  the  hands  of  a 
holder  for  value — created  no  new  estoppel.  Aside 
from  the  injection  of  this  element,  and  the  uncer- 
tainty created  thereby,  the  instruction  is  open  to 
the  same  objections  as  the  fourteenth. 


Beversed  and  remanded. 
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Thomas  Murray  v,  Anton  Loushman. 

Filed  Mabch  3,  1896.    No.  6150. 

1.  Pleading:  Amendments.    Notwithstanding  the  liberal  pro* 

vision  for  amendment  of  pleadings,  the  subject  is  one 
resting  largely  in  the  discretion  of  the  trial  court,  and  its 
rulings  in  that  regard  are  not.  in  the  absence  of  an  abuse 
of  discretion,  the  subject  of  review  by  this  court. 

2.  Chattel  Mortgages:  Title  to  Chattels.    The  title  of  prop- 

erty pledged  by  chattel  mortgage  remains  In  the  mort- 
gagor until  divested  by  means  of  foreclosure  proceedings. 
(Musaer  v,  Kifig,  40  Neb.,  892.) 

3.  . :  Foreclosube:  Delay.    One  who  takes  possession 

of  mortgaged  chattels  In  order  to  satisfy  his  lien  thereon 
by  means  of  notice  and  sale  in  the  manner  prescribed  by 
law,  does  so  with  the  implied  obligation  to  proceed  with- 
out unreasonable  delay  and  with  due  regard  for  the  rights 
of  the  mortgagor. 

4. :  Use  op  Chattels:  Damages.   The  mortgagee's  right 

to  the  use  of  chattels  mortgaged  is,  in  the  absence  of  a 
special  agreement,  merely  such  as  is  Incident  to  the  fore- 
closure proceeding,  and  the  breach  of  his  obligation  in 
that  regard  is  an  actionable  wrong. 

Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Keysor,  J. 

Slabaugh  d  Rxtsh^  for  plaintiff  in  error. 

G.  A.  Kutherfordy  contra. 

Post,  C.  J. 

This  was  an  action  by  the  defendant  in  error, 
plaintiff  below,  who  sued  to  recover  for  the  use  of 
a  span  of  mules  for  the  period  of  seven  months. 
The  answer  admits  the  allegations  of  the  petition, 
except  as  to  the  value  of  the  use  of  the  mules  de- 
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scribed,  and  charges  in  justification  thereof  the 
following  facts:  (1)  A  chattel  mortgage  on  the 
mules  in  controversy  for  fl80,  long  past  due; 
{2)  that  the  defendant  took  possession  of  said 
mules  for  the  purpose  of  foreclosing  his  mortgage 
September  12,  1889,  and  kept  them  at  his  own 
expense  with  the  plaintiff's  consent  until  May  16, 
1890,  when  they  were  sold  at  public  auction  for 
the  sum  of  f  101.  Accompanying  the  answer  is  an 
allegation  of  indebtedness  by  the  plaintiff  for  rent 
due  the  defendant  in  the  sum  of  fll.32,  and  for 
which  judgment  is  asked  by  the  latter.  The  reply 
is  a  general  denial.  A  trial  was  had  in  the  district 
court,  resulting  in  a  verdict  for  the  plaintiff 
therein  in  the  sum  of  f  126.43.  Subsequently,  hav- 
ing remitted  f95  of  the  amount  so  found,  in  ac- 
cordance with  the  order  of  the  court,  judgment 
was  entered  in  his  favoT  in  the  sum  of  f30.93,  and 
which  has  been  removed  into  this  court  by  the 
petition  in  error  of  the  defendant  below. 

The  first  assignment  of  error  relates  to  the  rul- 
ing of  the  district  court  during  the  trial  in  denying 
the  defendant's  request  for  leave  to  so  amend  his 
answer  as  to  set  off  against  the  plaintiff's  cause 
of  action  the  balance  secured  by  the  mortgage 
mentioned.  The  proposed  amendment  was  not  to 
conform  the  pleadings  to  the  facts  proved,  but  for 
the  purpose  of  inserting  a  new  and  distinct  cause 
of  action  in  favor  of  the  defendant.  Although  lib- 
eral provision  is  made  for  the  amendment  of 
pleadings  (Civil  Code,  sec.  144),  the  subject  is  one 
resting  largely  in  the  discretion  of  the  trial  court, 
and  its  rulings  in  that  regard  are  not,  in  the  ab- 
sence of  an  abuse  of  discretion,  the  subject  of 
review  by  this  court  {Mills  r.  Miller^  3  Neb.,  87; 
Hedges  r.  Jioach^  16  Neb.,  673;  Johmon  %\  Swayzvy 
21 
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35  Neb.,  117;  Commercial  Nat  Bank  of  Omaha  v. 
Oibsofiy  37  Neb.,  750.)  We  are  unable  to  say  that 
the  ruling  complained  of  involves  any  abuse  of 
discretion.  The  defendant  was  fully  advised  of 
his  rights  at  the  commencement  of  the  action 
more  than  a  year  and  a  half  previous,  and  had 
ample  opportunity  to  interpose  whatever  claim* 
were  available  in  his  favor  against  the  plaintiff; 
and  having  failed  to  assert  the  mortgage  debt 
until  the  plaintiff  had  rested  his  case,  he  will  not 
now  be  heard  to  complain  of  the  action  of  the 
court  in  denying  his  request  to  amend. 

It  is  argued  that  the  plaintiff  had  no  right  to 
the  use  of  the  mortgaged  property  after  condition 
broken,  his  remedy  being  by  an  action  for  redemp- 
tion or  to  recover  the  surplus,  if  any,  remaining 
after  the  satisfaction  of  the  defendant's  mortgage. 
That  argument  is  based  upon  the  proposition, 
once  recognized  as  the  law  of  this  state,  that  the 
effect  of  a  chattel  mortgage  is  to  transfer  to  the 
mortgagee  the  legal  title  of  the  property  con- 
veyed, subject  to  be  defeated  only  by  performance 
of  the  stipulated  conditions.  But  in  Musser  t\ 
King,  40  Neb.,  892,  it  was  held,  overruling  Adam^ 
V.  Nebraska  City  Nat.  Bank,  4  Neb.,  370,  that  the 
mortgagee  has  a  lien  only  upon  property  pledged 
by  chattel  mortgage,  and  that  the  title  thereto  re- 
mains in  the  mortgagor  until  divested  by  means  of 
foreclosure  proceedings.  (See,  also,  Bedford  v.  Yan 
Cotty  42  Neb.,  229.)  The  right  of  the  mortgagee 
under  a  chattel  mortgage  to  possession  of  the 
property  conveyed  pending  foreclosure  proceed- 
ings will  not  be  controverted;  but  when  he  take» 
possession  of  property  in  order  to  satisfy  his  lien 
thereon  by  means  of  notice  and  sale  in  the  manner 
prescribed  by  law,  he  does  so  with  the  implied 
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obligation  to  proceed  witliout  unreasonable  delay 
and  with  due  regard  for  the  rights  of-  the  mort- 
gagor. The  mortgagee's  right  to  the  use  of  chat- 
tels conveyed  is,  in  the  absence  of  a  special  agree- 
ment, such  only  as  is  incident  to  the  foreclosure  of 
the  mortgage,  and  a  breach  of  his  obligation  in 
that  regard  is  an  actionable  wrong. 

The  judgment  in  this  case  is  vigorously  assailed 
on  the  ground  that  it  is  clearly  unsupported  by 
the  evidence.  We  shall  not,  however,  attempt  a 
synopsis  of  the  testimony.  It  is  conceded  that,  so 
far  as  the  number  of  witnesses  is  concerned,  the 
advantage  is  decidedly  in  favor  of  the  defendant; 
but,  as  has  been  repeatedly  held,  the  credibility  of 
the  witnesses  is  a  question  for  the  jury,  and  a  ver- 
dict based  upon  conflicting  evidence  will  not  be 
set  aside  on  account  of  any  mere  difference  of 
opinion  between  this  court  and  the  trial  judge  or 
jury.  The  evidence  introduced  by  the  plaintiff 
below  tended  to  prove  that  the  mules  in  question 
were  used  by  the  defendant  without  the  consent 
of  the  former,  from  the  time  they  were  taken 
under  the  mortgage  in  September,  1889,  until  the 
date  of  their  sale  in  May,  1890,  and  which  was 
worth  from  75  cents  to  f  1  per  day.  Assuming  the 
defendant's  claim  for  rent  to  have  been  estab- 
lished to  the  satisfaction  of  the  jury,  the  amount 
of  the  recovery  allowed  on  the  plaintiff's  cause  of 
action,  |102.25,  is  certainly  not  so  unreasonable 
as  to  call  for  interference  by  this  court. 

Exception  was  also  taken  to  the  refusal  of  the 
following  instruction:  "You  are  instructed  that 
the  defendant,  under  the  testimony,  has  a  just 
and  valid  claim  against  the  plaintiff  for  the 
amount  due  on  the  two  notes  set  out  in  the 
answer,  together  with  interest  thereon."    The  in- 


260  NEBRASKA  REPORTS.       [Vol.  47 


47    2<X) 

47    90 
00    601 


Tacbuck  v.  Mead. 


struetion  was  rightly  refused.  Although  the  notes 
therein  mentioned  represent  the  debt  secured  by 
the  mortgage,  they  are  not  alleged  as  a  cause  of 
action  against  the  defendant.  Had  the  action 
been  for  the  wrongful  conversion  of  the  mules,  it 
is  possible  that  the  amount  due  on  the  mortgage 
would,  even  under  a  general  denial,  have  been  a 
proper  subject  of  inquiry,  as  bearing  directly  upon 
the  question  of  the  plaintiff's  interest  in  the  prop- 
erty converted;  but  that  rule  can  have  no  applica- 
tion to  the  case  made  by  the  pleadings,  in  which 
the  only  ground  of  recovery  is  the  implied  obliga- 
tion of  the  defendant  below  to  reasonably  compen- 
sate the  plaintiff  for  the  use  of  his  mules. 

There  is  no  error  in  the  record,  and  the  judg- 
ment is 

Affirmed. 


George  B.  Tzschuck  et  al.  v.  William  D. 

Mead,  Jr. 

Filed  March  3,  1896.    No.  6273. 

Bes  Judicata:  Deficiency  Judgments: Courts:  Jurisdiction. 
Order  of  the  circuit  court  of  the  United  States  for  the 
district  of  Nebraska,  denying  a  deficiency  Judgment  in  a 
foreclosure  proceeding  upon  the  cause  of  action  herein 
alleged,  held  to  involve  the  merits  of  the  cause,  and  not 
the  question  of  jurisdiction  only. 

Error   from   the   district   court   of   Douglas 
county.    Tried  below  before  Hopewell,  J. 

Edicard  W.  Simeraly  for  plaintiffs  in  error. 

.    References:  Goidd  v.  EvansinlU  d  C.  R.  Co.y  91 
U.  S.,  526;  Burner  v.  Hcvenery  26  Am.  St.  Rep.  [W. 
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Va.],  948;  Ober  v.  Gallagher,  3  Otto  [U.  S.],  199; 
Ward  v.  Todd,  103  U.  S.,  327;  Haines  v.  Finn,  26 
Neb.,  380;  Masm  v.  Hartford  P.  d  F.  R.  Co.,  19  Fed. 
Rep.,  55;  Parker  v.  Ornxshy,  141  U.  S.,  81;  Morris  t\ 
Gilmer,  129  U.  S.,  315;  Des  Moines  Navigation  & 
Railroad  Co.  v.  Iowa  Homestead  Co.,  123  U.  S.,  552; 
Skillem  v.  May,  6  Cranch  [U.  S.],  267;  McCormick  t\ 
Sullivant,  10  Wheat  [U.  S.],  192;  Holmes  v.  Oregon 
d  C.  R.  Co.,  9  Fed.  Rep.,  236;  Settlemier  v.  Sulliran, 
97  U.  S.,  444;  Ertcin  v.  Lmcry,  7  How.  [U.  S.],  172; 
Ex  parte  Watkins,  3  Pet  [U.  S.],  206;  Kennedy  r. 
Georgia  State  Bank,  8  How.  [U.  S.],  610;  Noonan  v. 
Bradley,  12  Wall.  [U.  S.],  129;  Whyte  v.  Gibbes,  20 
How.  [U.  S.],  541;  DanieU  v.  Tibbets,  16  Neb.,  666. 

William  A.  Redick,  contra. 

References:  Mersnean  v.  Werges,  3  Fed.  Rep., 
378;  Vannerson  v.  Leverett,  31  Fed.  Rep.,  366; 
Schribar  v.  Piatt,  19  Neb.,  630;  Blacklock  r.  Small, 
127  U.  S.,  96;  Cameron  v.  McRoberts,  3  Wheat.  [U^ 
8.],  591;  Bank  of  United  States  v.  Moss,  6  How. 
[U.  S.],  31;  United  States  v.  Hnckabee,  16  Wall.  [U. 
S.],  414;  Morgan  v.  Plumb,  9  Wend.  [N.  Y.],  287; 
Bottorff  V.  Wise,  53  Ind.,  34;  Miles  v,  Caldwell,  2 
Wall.  [U.  S.],  35;  Sturtevant  i\  Randall,  53  Me.,  154; 
Perkins  v.  Parker,  10  Allen  [Mass.],  22;  Hunger- 
ford^  s  Appeal,  41  Conn.,  322;  Jackson  v.  Schoon- 
maJcer,  2  Johns.  [N.  Y.],  229;  Clapp  t\  Maxwell,  13 
Neb.,  542;  Taylor  v.  Larkin,  12  Mo.,  104;  Waddle  r. 
I  she,  12  Ala.,  308;  Hughes  v.  United  States,  4  Wall. 
[U.  8.],  236;  Colby  v.  Parker,  34  Neb.,  510;  Stover 
V.  Tompkins,  34  Neb.,  465. 

Post,  C.  J. 

On  the  18th  day  of  June,  1888,  George  W.  Paul, 
a  citizen  of  this  state,  executed  to  David  Jamieson, 
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also  a  citizen  of  this  state,  a  mortgage  upon  cer- 
tain real  estate  in  Douglas  county  to  secure  the 
three  notes  of  the  mortgagor  bearing  date  of  Oc- 
tober 15,  1887,  amounting  in  the  aggregate  to 
12,570.  Paul  on  the  11th  day  of  September,  1888, 
sold  and  conveyed  the  mortgaged  property  to  the 
plaintiff  in  error  Tzschuck  by  deed  containing 
the  following  recital  immediately  following  the 
Jtdbendum  clause:  "Subject  to  a  mortgage  of  $2,570 
given  to  David  Jamieson  under  date  of  June,  1888, 
and  which  mortgage  the  said  George  B.  Tzschuck 
hereby  assumes  as  a  part  of  the  purchase  money 
for  said  lots  and  agrees  to  pay  the  same  when 
due."  Subsequently  tlie  defendant  in  error,  Will- 
iam D.  Mead,  Jr.,  a  citizen  of  the  state  of  New 
York,  filed  in  the  circuit  court  of  the  United 
States  for  the  district  of  Nebraska  a  bill  in  equity 
wherein  he  prayed  for  the  foreclosure  of  said 
mortgage  and  for  a  deficiency  judgment  against 
Paul  and  Tzschuck.  It  was  in  said  bill  alleged 
.that  the  complainant  therein  acquired  said  notes 
and  mortgage  by  assignment  from  Jamieson,  but 
without  disclosing  the  citizenship  of  the  latter, 
who  was  then,  and  had  been  since  the  execution 
of  said  notes,  a  citizen  and  resident  of  this  state. 
Process  was  issued  for  and  served  upon  the  de- 
fendants named  in  accordance  with  the  rules  and 
practice  of  that  court,  and  who  in  due  time  filed 
separate  answers,  as  to  which  reference  will  be 
hereafter  made,  but  in  no  way  challenging  the 
jurisdiction  of  the  court  over  the  persons  of  the 
defendants  or  the  cause  of  action  alleged.  On 
July  8,  1889,  a  decree  was  entered  in  accordance 
with  the  prayer  of  said  bill,  accompanied  by  a 
finding  that  Tzschuck  had  assumed  the  payment 
of  the  mortgage  therein  mentioned,  and  was  per- 
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sonally  liable  for  any  deficiency  remaining  after 
applying  in  satisfaction  thereof  the  proceeds  of 
mortgaged  property,  and  which  decree  was  on  his, 
Tzschuck's,  written  request  stayed  for  the  period 
of  nine  months.  The  stay  having  expired,  the 
mortgaged  premises  were,  on  the  4th  day  of  Octo- 
ber, 1890,  by  a  special  master,  sold  to  the  Mead 
Investment  CJompany,  of  which  report  was  in  due 
time  made  to  the  court.  Subsequently,  on  the 
20th  day  of  October,  the  complainant  therein,  by 
his  solicitor,  moved  for  a  confirmation  of  the  sal** 
and  for  a  deficiency  judgment  against  Paul  and 
Tzschuck  in  the  sum  of  f2,181.82,  the  ascertained 
balance  due  on  the  original  decree.  Tzschuck,  by 
whom  alone  said  motion  was  resisted,  on  October 
23  entered  a  special  plea  to  the  jurisdiction  of  the 
court,  and  praying  for  the  vacation  of  the  decree 
of  foreclosure  on  the  ground  that  the  complainant 
was  a  citizen  of  New  York  and  that  Jamieson,  his 
alleged  assignor,  was  when  said  proceeding  was 
commenced,  and  had  been  since  the  execution  of 
said  notes,  a  resident  and  citizen  of  this  state. 
The  sale  was,  it  appears,  on  November  10  con- 
firmed, and  the  special  master  ordered  to  execute 
a  deed  to  the  purchaser,  although  the  record  of 
«aid  order  contains  no  reference  to  the  motion  for 
a  deficiency  judgment,  or  to  the  defendant's  plea 
to  the  jurisdiction  of  the  court.  Counsel  agree, 
however,  that  the  motion  for  deficiency  judgment 
was,  at  a  subsequent  term,  sustained  as  to  Paul, 
and  that  the  motion,  so  far  as  it  related  to  the 
claim  against  Tzschuck,  was  at  a  still  later  date 
overruled.  The  record  of  the  last  mentioned 
order,  which  has  never  been  reversed  or  modified, 
is  as  follows:  "This  cause  having  been  heard  on 
the  motion  of  the  complainant  for  judgment  for 
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deficiency  arising  under  the  sale  of  the  mortgaged 
premises  under  the  decree  herein,  and  the  court 
being  fully  advised  in  the  premises,  doth  now  on 
this  day,  order,  adjudge,  and  decree  that  said  mo- 
tion be,  and  the  same  is  hereby,  overruled,  to 
which  ruling  and  order  the  complainant,  by  hi» 
solicitor,  then  and  there  duly  excepted."    The 
complainant   therein,   to   whom   the   mortgaged 
property  in  the  meantime  had  been  conveyed  by 
the  purchaser  at  the  master's  sale,  in  the  month  of 
June,  1891,  filed  in  the  district  court  for  Dous^las 
county  his  petition  in  equity,  to  which  both  Paul 
and  Tzschuck  were  made  defendants,  praying  a 
foreclosure  of  said  mortgage,  and  alleging  that 
the  proceedings  of  the  circuit  court,  there  set  out, 
were  void  for  want  of  jurisdiction.     There  was 
also  a  further  prayer  for  deficiency  judgment 
against  the  defendants  named  in  case  the  decree 
of  foreclosure  and  the  sale  thereunder  were  found 
to    be   valid.     To   that    petition    the   defendant 
Tzschuck  interposed,  as  a  defense,  the  decree  of 
the  circuit  court,  and  particularly  the  order  over- 
ruling the  complainant's  motion  therein  for  a 
deficiency  judgment.     The  plaintiflf,  by  way  of 
reply,  alleged  (1)  that  the  order  relied  upon  did 
not  involve  the  merits  of  the  motion  for  judg- 
ment,  but  the  jurisdiction   of  the   court  only; 
(2)  that  the  answering  defendant,  by  his  plea 
to   the   jurisdiction    of   the    circuit    court,    was; 
estopped  to  assert   said  order  as  an  adjudica- 
tion of  the  merits  of  the  claim  therein  made. 
Upon  the  issues  thus  joined  a  decree  was  in  due 
time  rendered  quieting  the  plaintiff's  title  to  the 
property  described  as  against  the  several  defend- 
ants, in  which  it  was  found  that  the  motion  for 
deficiency  judgment  was  overruled  by  the  circuit 
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court  on  the  sole  ground  that  said  court  did  not 
have  jurisdiction  of  the  cause,  and  the  said  order 
was  accordingly  no  bar  to  that  action.  But  in- 
stead of  awarding  judgment  as  prayed,  an  order 
was  entered  directing  the  plaintiflf  to  so  amend  his 
petition  as  to  declare  at  law  against  the  defendant 
Tzschuck  for  the  amount  remaining  unpaid  of  the 
mortgage  debt,  and,  in  conformity  with  which, 
pleadings  were  filed,  upon  which  the  cause  was 
subsequently  tried  to  the  same  judge,  who  found 
upon  the  issues  thus  joined  for  the  plaintiff,  and 
upon  which  was  entered  the  judgment  presented 
for  review  by  means  of  this  proceeding.  The 
issues  raised  by  the  pleadings  are  substantially 
the  same  as  those  involved  in  the  proceedings  to 
which  they  are  supplemental  and  do  not  require 
extended  notice  at  this  time. 

The  controversy  in  this  court,  notwithstanding 
the  apparently  complex  character  of  the  transac- 
tions shown,  involves  a  single  question,  to  which 
all  others  are  merely  incidental,  and  important 
only  in  so  far  as  they  assist  in  its  solution,  viz.: 
Did  the  circuit  court,  by  the  order  denying  tlie 
deficiency  judgment,  determine  the  merits  of  the 
complainant's  claim  therein  against  Tzschuck? 
The  judgment  below  is  defended  on  the  ground, 
among  others,  that  the  finding  of  the  district 
court  in  the  equity  case  is  conclusive  of  the  pres- 
ent controversy;  but  that  claim  is  certainly  with- 
out merit,  for  the  reason,  as  we  have  seen,  that 
there  was  in  that  proceeding  no  final  decree 
against  Tzschuck.  Such  a  record  is  no  more  avail- 
able as  an  estoppel  than  would  be  the  verdict  of  a 
jury  without  a  judgment. 

Aside  from  the  documentary  evidence  bearing 
upon  the  subject,  the  solicitor  for  the  complain- 
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ant  therein  testified  that  the  only  question  pre- 
sented to  or  determined  by  the  circuit  court  upon 
the  hearing  of  the  motion  was  that  of  its  juris- 
diction to  render  a  deficiency  judgment  against 
Tzschuck^,  although  he  in  effect  admits  that  there 
was  on  that  occasion  an  intimation  by  the  pre- 
siding judge  that  the  complainant  was  entitled 
to  a  personal  judgment  against  the  party  pri- 
marily liable  for  the  mortgage  debt  and  no 
other.  The  defendant  therein  testified  in  his 
own  behalf  that  the  judge  in  passing  upon  the 
motion  remarked  that  the  allowing  of  a  personal 
judgment  in  a  foreclosure  proceeding  against  par- 
ties other  than  the  mortgagor  was  discretionary, 
and  had  never  been  done  in  that  court,  in  which 
he  is  to  some  extent  corroborated  by  his  solicitor. 
That  evidence  alimule  was  admissible  for  the  pur- 
pose of  proving  what  issues  were  in  fact  tried  and 
determined  upon  the  hearing  of  the  motion,  is  a 
proposition  not  controverted  in  this  proceeding. 
We  assume,  therefore,  that  such  evidence  was 
rightly  received;  and  if  our  judgment  depended 
upon  the  testimony  of  the  witnesses  concerning 
the  basis  of  the  order  in  question,  we  could,  with- 
out difficulty,  agree  to  an  affirmance  of  the  judg- 
ment We  are,  however,  convinced  that  the  trial 
judge  either  overlooked  the  evidence  supplied  by 
the  record  of  the  circuit  court,  or  failed  to  accord 
it  the  consideration  to  which  it  is  justly  entitled. 
We  understand  both  parties  to  concede  that  the 
decree  of  foreclosure  is  valid  and  conclusive  upon 
the  parties  thereto.  It  is  true  we  find  in  the  brief 
of  defendant  in  error  this  language:  "The  United 
States  court  never  had  jurisdiction  of  the  case  of 
Mead  v.  Paul  et  al.,  because  of  the  citizenship  of 
Jamieson,  assignor  of  the  complainant," — ^which 
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we  interpret  to  mean  that  the  circuit  court  would, 
had  Jamieson'fi  citizenship  been  disclosed  before 
final  decree,  have  refused  to  entertain  the  cause, 
or  in  any  manner  proceed  therewith.  That  view 
is  the  correct  one,  and  is  sanc^tioned  by  numerous 
decisions  of  the  supreme  court  of  the  United 
States  in  giving  construction  to  the  acts  of  con- 
gress defining  the  jurisdiction  of  the  federal  judi- 
ciary. (See  BUcklock  t\  Small,  127  U.  S.,  96;  Parki'r 
V.  Ormsby,  141  U.  S.,  81.)  Further  reference  to  the 
statutes  mentioned  is  deemed  unnecessary  for  the 
purposes  of  the  present  controversy.  Nor  would 
a  review  of  the  decision  upon  the  subject  by  the 
federal  courts,  in  this  connection,  be  of  profit  to 
the  parties  or  to  the  profession.  It  is  suflBcient 
for  our  purpose  that  the  circuit  court,  according 
to  the  bill  of  the  complainant  therein,  had  juris- 
diction of  the  cause,  and  the  decree  rendered 
thereon  cannot  be  regarded  as  a  nullity.  True,  it 
might  perhaps  have  been  reversed  or  vacated  on 
appeal,  or  even  by  that  court,  but  its  validity  can- 
not be  assailed  in  a  strictly  collateral  proi*eeding. 
(See  Erunn  v.  Lowry,  7  How.  [U.  S.],  172;  Des 
Moines  Naingation  &  Railroad  Co.  v.  Iowa  Hameste^id 
Co.j  123  U.  8.,  552.)  It  follows,  as  a  necessary  de- 
duction from  the  foregoing  proposition,  that  the 
circuit  court  was  possessed  of  jurisdiction  to  make 
such  orders,  and  take  such  steps  as  were  necessary 
and  appropriate  for  the  enforcement  of  its  decree, 
by  sale  of  the  mortgaged  property,  and  by  means 
of  judgments  and  execution  against  the  parties 
personally  liable  for  the  debt  thereby  secured. 

Let  us  again,  in  the  light  of  these  rules,  briefly 
summarize  the  essential  facts  of  the  case.  The 
circuit  court  on  November  10,  1890,  expressly  as- 
serted its  power  to  enforce  the  decree,  by  overrul- 
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Ing  TzBchuck's  objection  to  its  jurisdiction,  and 
by  confirming  the  master's  sale  previously  made. 
It  also  at  a  subsequent  day  further  asserted 
its  jurisdiction  by  awarding  personal  judgment 
against  Paul  for  the  balance  due  on  the  notes  exe- 
cuted by  him;  and  later  still  denied  the  com- 
plainant's motion  for  judgment  against  Tzschuck. 
A  reference  to  the  last  mentioned  order  (above  set 
out)  discloses  no  doubt  in  the  mind  of  the  court 
with  respect  to  its  jurisdiction  over  the  subject 
involved,  while  on  the  contrary  it  clearly  appears 
to  include  the  merits  of  the  motion.  Had  the 
decision  involved  the  question  of  jurisdiction  only, 
the  complainant  would,  we  are  bound  to  presume, 
have  insisted  upon  preserving  his  rights  by  a 
truthful  recital  of  that  fact  in  the  record  of  the 
court.  We  are,  therefore,  in  order  to  reach  the 
conclusion  of  the  district  court,  required  to  infer, 
upon  extrinsic  and  conflicting  evidence,  not  that 
the  ruling  of  the  circuit  court  is  erroneous  merely, 
but  an  intentional  reversal  by  it  of  a  previous  rul- 
ing in  the  same  cause,  deliberately  made  and  con- 
fessedly sound.  Such  an  inference  will  not  be 
indulged,  since  it  is  unreasonable  and  altogether 
inconsistent  with  the  presumption  which  exists 
in  favor  of  the  judgments  of  courts  of  general 
jurisdiction.  The  judgment  will  accordingly  be 
reversed  and  the  cause  remanded  for  further  pro- 
ceedings therein. 

Reversed. 
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Filed  March  3,  1896.    No.  6164. 

1.  Parol  Evidence:  Neootiablk  Instruments:  Indorsements. 

The  words  "without  recourse,"  following  the  name  of  the 
first,  and  preceding  the  name  of  the  seconcl  indorser  of  a 
bill  or  note,  may  be  shown  by  parol  evidence  to  apply  to 
the  former  instead  of  the  latter. 

2.  Negotiable  Instruments:  Indorsements:    Evidence.     As 

against  a  subsequent  bona  fide  holder,  the  liability  created 
by  the  indorsement  in  blank  of  a  bill  or  note  cannot  be 
varied  by  parol  evidence;  but,  as  between  the  original 
parties  to  such  an  indorsement,  the  terms  of  the  contract 
is  a  proper  subject  of  inquiry,  and  may  be  established  by 
parol  evidence.  {Holmes  v.  First  Nat.  Bank  of  Lincoln,  38 
Neb.,  326.) 

3. :  :  .    PlaintifTs  In  error,  on  the  evidence 

in  the  record,  held  not  liable  as  Indorsers. 

Error  from  the  district  court  of  Douglas 
county.     Tried  below  before  Irvine,  J. 

B.  O.  Bvrbanky  for  plaintiffs  in  error. 

J.  J.  O^Connary  contra. 

Post,  C.  J. 

This  was  a  proceeding  by  Fetzer,  the  defendant 
in  error,  in  the  district  court  for  Douglas  county 
to  foreclose  fifty-seven  different  mortgages  exe- 
cuted by  William  B.  Cowles  and  wife  to  Editha  H. 
Corbett,  upon  certain  property  in  North  Side  Ad- 
dition to  the  city  of  Omaha,  to  secure  payment  of 
as  many  notes  of  even  date  therewith,  payable  by 
said  Cowles  to  the  order  of  the  mortgagee  named. 
It  is  alleged  in  the  petition  that  the  said  Editha 
H.  Corbett,  Charles  Corbett,  Day  &  Cowles,  and 
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Editha  H.  Corbett  et  al.  v.  John  C.  Fetzer.  ,  g  ^ 
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R.  W.  Day,  who  were  made  defendants,  indorsed 
said  notes  and  thus  became  liable  thereon.  The 
prayer  is  for  a  foreclosure  of  the  mortgages  and 
for  personal  judgment  against  Day  &  Cowles, 
R.  W.  Day,  and  the  Corbetts  for  any  balance  re- 
maining due  on  their  said  indebtedness,  after 
applying  thereon  the  proceeds  of  the  mortgaged 
property.  Of  the  defendants  named  the  Corbetts 
(husband  and  wife)  only  answered,  admitting  the 
allegations  of  the  petition,  except  as  to  their  per- 
sonal liability,  and  charging  that  the  notes  above 
described  were  indorsed  without  recourse  upon 
them.  The  reply  is  a  general  denial.  The  district 
court,  upon  the  issues  joined,  found  generally  for 
the  plaintiff,  accompanied  by  a  special  finding 
that  the  Corbetts  were  liable  as  indorsers  of  said 
notes,  and  a  decree  was  entered  in  accordance 
therewith,  which  has  been  removed  into  this  court 
for  review. 

Practically  the  only  question  presented  by  the 
motion  for  a  new  trial  and  the  petition  in  error 
relates  to  the  liability  of  the  Corbetts  as  indorsers 
of  the  notes  above  described.  On  the  back  and 
near  the  top  of  each  of  said  notes  appears  the  fol- 
lowing: "E.  H.  Corbett.  Chas.  Corbett.  Without 
recourse  on  us.  Day  &  Cowles.  R.  W.  Day." 
Said  notes,  according  to  the  claim  of  the  Corbetts, 
had  been  pledged  to  Samuel  R.  Johnson,  bearing 
their  indorsement  in  blank,  as  collateral  security, 
and  shortly  before  the  consummation  of  the  sale 
thereof  to  Fetzer  the  words  immediately  follow- 
ing their  names,  as  shown  above,  were  added  in 
order  to  limit  their  liability  thereon.  The  trans- 
action which  resulted  in  the  purchase*  of  the  notes 
by  Fetzer  was  conducted  on  the  part  of  the  Cor- 
betts by  R.  W.  Day,  one  of  the  defendants  named^ 
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who  testified  that  the  indorsements  "Day  & 
Cowles"  and  "R  W,  Day"  were  made  during  such 
negotiations  at  the  request  of  the  plaintifiF,  and 
that  previous  to  such  indorsement  the  words 
"without  recourse  on  us"  were  written  thereon  in 
his  presence  by  C.  W.  Johnson,  a  clerk  in  the  office 
of  Mr.  Corbett,  and  in  which  he  is  corroborated  by 
both  Johnson  and  Corbett,  There  are  observable 
from  the  record  facts  which  tend  strongly  to  sus- 
tain the  contention  that  the  words  of  limitation 
were  intended  to  apply  to  the  indorsement  of  the 
Corbetts  rather  than  to  that  of  Day  &  Cowles  or 
R  W.  Day.  They  were  in  the  first  place  written 
with  different  ink,  apparently  at  a  different  time, 
and  certainly  in  a  different  hand  from  that  em- 
ployed in  the  subsequent  indorsements.  They 
were  also  written  by  Corbett's  clerk,  by  his  order 
and  direction,  pending  the  negotiations  for  the 
sale  of  the  notes  and  at  a  time  when  the  question 
of  their  liability  upon  paper  of  like  character 
would  naturally  be  uppermost  in  the  minds  of 
solvent  indorsers,  as  the  Corbetts  are  shown  to 
have  been.  Johnson  was  asked  on  cross-examina- 
tion why  the  words  "without  recourse"  were  not 
written  over  the  names  of  the  indorsers,  to  which 
he  answered,  in  substance,  that  Mrs.  Corbett's 
name  was  written  so  near  the  upper  margin  of  the 
note  as  to  leave  no  room  therefor, — an  explana- 
tion which  is  shown  by  the  record  to  be  entirely 
consistent  with  the  facts.  Again,  the  claim  that 
the  subsequent  parties,  instead  of  the  Corbetts, 
indorsed  without  qualification  finds  support  in 
the  fact  that  both  R.  W.  Day  and  the  firm  of  Day 
&  Cowles  were  beneficially  interested  in  the  sale 
of  the  notes,  and  the  further  fact  that  their  abso- 
lute liability  thereon  is  established  by  the  per- 
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80DaI  j]adgment  entered  against  them  in  this  case 
by  default,  as  also  by  the  admission  under  oath  of 
Day,  who  testified  in  behalf  of  the  defendants. 
On  the  part  of  the  plaintifiF  below,  Petzer,  it  is 
shown  that  when  the  notes  were  first  exhibited  to 
him  by  Day,  four  or  five  days  previous  to  the  close 
of  the  transaction,  they  bore  no  indorsements 
aside  from  the  names  of  the  Corbetts,  and  that 
when  next  seen  by  him  they  were  indorsed  as  now, 
except  the  name  of  Mr.  Day,  which  was  added  in 
his,  Fetzer's,  presence  at  the  time  they  were  deliv- 
ered to  him.  He  testified  also  that  he  purchased 
the  notes  described,  relying  upon  the  indorse- 
ments of  the  Corbetts,  paying  therefor  seventy- 
eight  per  cent  of  their  face  value,  and  that  at  the 
same  time  he  purchased  other  notes  executed  by 
Cowles  and  indorsed  by  the  Corbetts  without  re- 
course, at  fifty-four  per  cent  of  the  amount  due 
thereon.  He  is  also  corroborated  to  some  extent 
by  his  brother,  William  Fetzer,  and  Mr.  Martin, 
who  were  present  during  the  several  interviews 
with  Day.  A  final  analysis  of  the  evidence  shows 
the  following  facts,  as  to  which  there  is  no  sub- 
stantial controversy:  (1.)  When  the  notes  were  first 
offered  for  sale  to  Petzer  they  bore  the  blank  in- 
dorsement of  the  Corbetts.  (2.)  Afterward,  pend- 
ing negotiations  for  the  sale  thereof,  Charles  Cor- 
bett, for  the  purpose  of  limiting  the  liability  of 
himself  and  wife  as  indorsers  of  said  notes,  caused 
to  be  written  thereon  immediately  below  their 
names  the  words  "without  recourse  on  us.'^ 
(3.)  The  names  of  the  said  Editha  H.  Corbett  and 
Chas.  Corbett  were  written  so  near  the  margin  of 
said  notes  and  each  of  them  as  to  leave  no 
room  for  the  words  quoted  above  their  names. 
(4.)  R.  W.  Day,  one  of  the  subsequent  indorsers^ 
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has  expressly  admitted  his  liability  on  said  notes, 
and  the  absolute  liability  of  the  firm  of  Day  & 
Cowles  thereon  is  established  by  the  decree  in 
this  case  entered  by  default  (5.)  That  said  notes, 
i^hen  finally  purchased  by  Petzer,  bore  all  the 
indorsements  now  appearing  thereon,  except  the 
name  of  R.  W.  Day,  and  were  at  said  time  in- 
dorsed by  said  Day  at  his,  Petzer's,  request. 
(6.)  Petzer  purchased  said  notes,  paying  therefor 
seventy-eight  per  cent  of  their  face  value,  relying 
upon  the  indorsement  of  the  Corbetts,  who  were 
then  solvent. 

The  remaining  questions  merely  involve  the 
application  of  the  law  to  the  facts  above  stated. 
A  case  in  point  is  PresidefU  of  Fitchburg  Bank  v. 
Oreenwoody  84  Mass.^  434.  Upon  the  back  of  the 
note  produced  at  the  trial  of  that  case  there  ap- 
peared in  three  successive  lines  the  following  in- 
dorsements: "Greenwood  &  Nichols — ^without  re- 
course— Asa  Perley,  2d."  Parol  evidence  was 
offered  by  Greenwood  &  Nichols  tending  to  prove 
that  the  words  "without  recourse'^  were  written 
by  them  for  the  purpose  of  limiting  their  liability 
as  indorsers  and  rejected  in  the  absence  of  an 
offer  to  prove  notice  by  the  plaintiff,  a  remote 
indorsee  and  alleged  hona  fide  holder.  In  revers- 
ing the  judgment  of  the  lower  court  Bigelow,  C. 
J.,  said:  "There  is  no  rule  of  law  which  requires  a 
party  to  limit  or  qualify  his  indorsement  by  any 
writing  preceding  his  signature.  Such  qualifica- 
tion may  and  often  does  follow  the  name  of  the 
party.  Text-writers  of  approved  authority  recog- 
nize this  mode  of  limiting  the  liability  of  an  in- 
dorser  as  regular  and  appropriate."  The  doctrine 
of  that  case  is  sustained  by  the  following  authori- 
ties therein  cited:  Chitty,  Bills  (10th  Am.  ed.), 
22 
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234,  235;  Story,  Promissory  Notes,  sec.  138  and 
note;  and  in  2  Randolph,  Commercial  Paper,  sec. 
720,  we  observe  it  is  approved  in  the  following- 
emphatic  language:  "The  words  ^without  re- 
course,'  following  the  name  of  an  indorser,  A^ 
and  preceding  the  name  of  indorser  B,  may  be 
shown  by  A  to  apply  to  his  indorsement,  even 
against  a  hona  fide  holder  who  supposed  it  to 
apply  to  B's."  It  may  be,  as  intimated,  that 
there  existed  a  purpose,  shared  by  Day  and  Cor- 
bett,  to  deceive  the  plaintiff  by  inducing  him  to- 
purchase  the  notes  in  the  belief  that  the  Corbetts 
were  liable  thereon.  Such  a  contention  has,  how- 
ever, no  foundation  either  in  the  pleadings  or  the 
proofs,  which  show  that  he,  Petzer,  throughout 
the  entire  transaction,  relied  upon  his  own  judg- 
ment respecting  the  »alue  of  the  paper  in  ques- 
tion ;  nor  is  there  any  force  in  the  objection  that 
the  evidence  explanatory  of  the  indorsement  of 
the  notes  by  the  Corbetts  tends  to  change  or  vary 
their  written  obligation.  As  bearing  upon  that 
question  we  quote  further  from  the  opinion  above 
cited:  "It  [the  evidence  offered]  had  no  tendency 
to  vary  or  control  the  written  contract,  or  to 
change  the  legal  effect  of  the  indorsement  It 
only  proved  what  the  contract  really  was,  at  the 
time  it  was  entered  into  by  the  defendants. 
♦  *  *  The  attempt  in  this  case  is  not  merely 
to  hold  the  defendants  on  a  contract  according  to 
its  meaning  and  legal  effect,  but  to  fasten  on 
them  a  contract  into  which  they  never  entered^ 
If  the  plaintiffs  mistook  the  application  of  the 
words  which  were  written  for  the  purpose  of 
qualifjing  the  indorsement  of  the  defendants  on 
the  note,  this  fact  furnishes  no  ground  for  enlarg- 
ing or  changing  their  liability  on  the  contract 
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into  which  they  in  fact  entered."  It  will  be  re- 
membered, too,  that  this  cause  presents  no  ques- 
tion  of  fraud  or  estoppel,  nor  is  the  action  one 
between  the  indorser  and  a  botia  fide  holder  of 
i  commercial  paper,  but  between  the  parties  to  the 

contract  of  indorsement,  and,  therefore,  within 
the  rule  recognized  in  Hobnes  v.  First  Xat,  Bank 
of  Lincoln^  38  Neb.,  326.  It  was  held  in  the  case 
last  cited  that,  as  against  a  subsequent  hona  fide 
holder,  the  liability  created  by  the  indorsement 
in  blank  of  a  bill  or  note  cannot  be  varied  by  parol 
evidence;  but  that,  as  between  the  original  par- 
ties thereto,  the  precise  terms  of  such  contract 
is  always  a  subject  of  inquiry,  and  that  parol 
evidence  is  admissible  for  that  purpose.  The  con- 
clusion we  reach  is  that  the  provision  of  the 
decree  of  the  district  court  for  a  deficiency  judg- 
ment against  Corbett  and  wife  is  unsupported  by 
the  evidence,  for  which  it  should  be  reversed  and 
the  cause  dismissed  as  to  the  plainti£Fs  in  error. 

Reversed. 
Ikvinb,  C,  not  sitting. 


John  Barsby  v.  N,  H.  Warren  &  Company. 

Filed  Maboh  3,  1896.    No.  6126. 

Action  Upon  a  Conditional  Promise:  Judgment  fob  Defend- 
ant. Evidence  examined,  and  held  to  sustain  the  judg- 
ment complained  of. 

Error   from  the  district  court  of  Fillmore 
county.    Tried  below  before  Morris,  J. 
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John  Barsby  J  pro  se. 
Sedgwick  db  Power^  contra. 

Post,  C.  J, 

This  was  an  action  by  the  plaintiff  in  error  in 
the  district  court  for  Fillmore  county,  who  sought 
to  recover  upon  the  following  agreement: 

"Whereas,  a  certain  agreement  was  made  and 
entered  into  the  22d  day  of  July,  1885,  by  and 
between  the  village  of  Fairmont,  Fillmore  county, 
and  state  of  Nebraska,  party  of  the  first  part,  and 
Ira  E.  Williams,  of  said  Fairmont,  party  of  the 
second  part,  whereby  the  said  village  of  Fairmont 
agreed  to  pay  to  the  said  Williams  the  sum  of 
eight  thousand  nine  hundred  and  sixteen  dollars, 
upon  the  completion  of  a  system  of  water-works 
described  in  said  agreement,  and  the  acceptance 
of  said  works  by  the  said  village  of  Fairmont; 
and  whereas,  said  agreement  has  been  assigned 
by  the  said  Ira  E.  Williams  to  James  Peabody, 
and  the  said  James  Peabody  has  assigned  the 
«ame  to  N.  H.  Warren  &  Co. ;  and  whereas,  the  said 
Ira  E.  Williams  has  agreed  to  pay  John  Barsby 
five  hundred  dollars  out  of  the  money  to  be  paid 
by  the  said  village  of  Fairmont  under  the  said 
contract:  Now,  we,  the  undersigned,  in  consid- 
eration of  the  premises,  agree  to  hold  for  and  pay 
to  the  said  John  Barsby  the  sum  of  (J500)  five 
hundred  dollars  as  soon  as  we  shall  receive  from 
the  said  village  of  Fairmont  the  said  sum  of  eight 
thousand  nine  hundred  and  sixteen  dollars  as 
provided  in  said  contract. 

"Witness  our  hands,  Chicago,  March  4,  1886. 

"N.  H.  Warren  &  Co.'' 
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The  breach  alleged  is  the  sale  and  assignment 
by  the  defendants  of  the  contract  mentioned  in 
the  foregoing  written  agreement  to  Palmer,  Ful- 
ler &  Co.  and  their  failure  to  complete  the  system 
of  water-works  therein  referred  to,  whereby  they, 
defendants,  were  unable  to  demand  or  receive 
from  the  village  of  Fairmont  the  sum  of  f8,916, 
or  any  other  sum  of  money.  Reference  will  here- 
after be  made  to  the  answer,  so  far  as  essential 
to  a  consideration  of  the  questions  presented  by 
the  record.  At  the  conclusion  of  the  plaintiff's 
evidence  a  verdict  was  returned  for  the  defend- 
ants under  the  direction  of  the  court,  upon  which 
judgment  was  subsequently  entered,  and  which 
it  is  sought  to  reverse  by  means  of  this  pro- 
ceeding. 

We  find  in  the  record  nothing  to  indicate 
whether  or  not  the  water-works  had  been  com- 
pleted at  the  date  of  the  assignment  by  defend- 
.  ants  to  Palmer,  Fuller  &  Co.  It  does,  however, 
appear  that  the  village,  for  reasons  not  disclosed, 
refused  to  pay  the  stipulated  price  of  |8,916, 
and  that  an  effort  was  made  to  compromise  the 
claim  for  |7,000,  which  was  defeated,  the  village 
board  being  evenly  divided  thereon,  and  the 
plaintiff,  the  acting  mayor,  declining  to  vote.  A 
compromise  was,  however,  subsequently  effected, 
whereby  Palmer,  Fuller  &  Co.  received  the  sum  of 
16,500  in  village  warrants  in  full  satisfaction  of 
their  claim  under  and  by  virtue  of  said  contract. 
It  is  evident  from  the  pleadings  that  the  defend- 
ants' liability  is  not  absolute.  Their  undertaking, 
on  the  contrary,  was  to  hold  for  and  pay  to  the 
plaintiff  the  sum  of  |500  on  the  receipt  by  them 
of  the  full  sum  of  |8,916.  It  is  not  at  this  time 
necessary  to  determine  whether  an  action  would 
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lie  for  a  breach  of  the  particular  agreement  set 
out,  except  upon  the  actual  receipt  by  the  defend- 
ants of  the  sum  of  money  therein  named.  It  is 
sufficient  that  they  would  be  legally  answerable 
for  any  act  of  theirs  which  would  incapacitate 
them  to  demand  or  receive  the  money  due  from 
the  village,  to  the  plaintiff's  damage.  The  rights 
of  the  plaintiff  appear  to  have  been  protected  in 
assignment  by  the  defendants  to  Palmer,  Puller 
&  Co.,  judging  by  the  following  letter: 

"Chicago,  Dec.  11,  '90. 

"John  Barsby:  We  sold  our  interest  in  the 
water-works  claim  to  Palmer,  Fuller  &  Co.,  show- 
ing them  our  contract  with  you,  which  they  as- 
sumed. As  by  the  contract,  ^we  agree  to  hold  for 
and  pay  to  the  said  John  Barsby  the  said  sum  of 
^500  as  soon  as  we  shall  receive  from  said  village 
of  Fairmont  the  sum  of  $8,916,  as  provided  in  said 
contract.'  P.  &  P.,  attorneys,  when  shown  the  con- 
tract and  required  by  us  to  assume  it,  said,  *Very 
well,  we  will,  and  hope  we  shall  have  it  to  pay.' 
"Yours  truly,  N.  H.  Warren  &  Co.'* 

Defendants,  by  their  answer,  in  effect  charge 
that  Palmer  &  Fuller  were  unable,  with  their 
assistance,  after  making  all  reasonable  and  neces- 
sary efforts,  to  collect  from  the  village  any  sum 
on  said  contract  in  excess  of  the  $6,500  above 
mentioned,  and  that  they  are  not  answerable  for 
the  loss  resulting  from  such  failure  to  the  plaint- 
iff or  to  Palmer,  Fuller  &  Co.  The  necessary  in- 
ference from  the  plaintiff's  evidence  is  that  the 
$6,500  finally  paid  by  the  village  represents  the 
amount  actually  due  from  the  latter  at  the  time 
of  the  assignment  of  the  contract  to  the  defend- 
ants, as  well  as  at  the  date  of  the  assignment  by 
them  to  Palmer,  Puller  &  Co.     It  follows  there- 
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from  that  the  plaintiff's  loss  did  not  result  from 
the  defendants'  alleged  wrongful  act,  but  from 
antecedent  causes  for  which  they,  the  defendants, 
are  in  nowise  responsible.  It  follows  that  the 
judgment  is  right  and  should  be 

•  Affirmed* 


Emma  L.  Van  Etten  v.  William  Coburn, 

Filed  March  3,  1896.    No.  6014. 

Action  Against  Sheriff  for  Fees  Wrongfully  Beceived  and 
Betained:  Judgment  for  Defendant.  Evidence  in  the 
case  examined,  and  held  not  to  sustain  the  finding  and 
verdict  of  the  Jury  in  the  trial  court. 

Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Ferguson,  J. 

David  Van  Etten^  for  plaintiff  in  error. 

Thomas  D.  Crane,  contra. 

Harrison,  J. 

In  this  action,  commenced  in  the  district  court 
of  Douglas  county,  the  plaintiff,  also  plaintiff  in 
error,  asked  the  recovery  from  the  defendant  of 
the  sum  of  fll.TO,  fees  received  by  him  as  sheriff, 
lie  then  being  such  officer  in  Douglas  county.  It 
was  claimed  by  the  plaintiff  that  the  amount  sued 
for  was  illegally  received  by  the  officer  as  fees, 
and  that  he  was  thereby  liable  for  their  repay- 
ment and  also  a  statutory  penalty  of  |50.  A  por- 
tion of  the  petition  is  as  follows,  after  an  allega- 
tion that  the  defendant  was  sheriff  of  Douglas 
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county  from  about  January  1, 1886,  to  about  Jan- 
uary 1, 1890:  "The  plaintiff  complains  of  said  de- 
fendant for  that,  on  or  about  the  19th  day  of  June> 
1888,  he,  acting  as  said  sheriff,  illegally  and 
wrongfully,  without  plaintiflf's  knowledge  or  con- 
sent,  took,  retained,  appropriated,  and  converted 
to  his  own  use  and  benefit  fll.TO  of  plaintiflf^a 
money,  under  the  pretense  and  claim  that  he  had^ 
on  or  about  the  14th  and  15th  days  of  March^ 
1886,  served  for  said  plaintiff  and  at  her  instance 
and  request  subpcenas  upon  A,  Gsantner,  N* 
Spellman,  Wm.  Elatt,  Jacob  Neu,  Sullivan  Bros- 
(Dan  and  John  H.),  John  Libbie,  N.  J.  Sander^ 
James  Morton,  Charles  Kosters,  S.  D.  Crawford^ 
and  A.  L.  Wiggins,  upon  which  he  so  took,  appro- 
priated, retained,  and  converted  to  his  own  use 
and  benefit  f7.20  in  fees  and  mileage,  claiming 
and  pretending  he  had  served  said  subpoenas  at 
the  instance  and  behalf  of  said  plaintiff  as  defend- 
ant in  the  action  entitled  George  A.  Hoagland  v- 
Emma  L.  Van  Etten  et  al.,  docketed  in  the  dis- 
trict court  of  Douglas  county,  Nebraska,  in  Ap- 
pearance Docket  X,  number  375,  and  that  he  had 
done  and  performed  said  services  as  said  official 
for  plaintiff  and  at  her  instance  and  request^ 
when  in  truth  and  in  fact  she  had  not  caused  said 
subpoenas  to  issue  and  he  had  not  done  and  per- 
formed any  of  said  services  for  her  or  in  her 
behalf,  or  at  her  instance  or  request,  and  she  has 
not  at  any  time  become  liable  therefor,  and  said 
defendant  has  not  at  any  time  become  entitled 
to  recover  from  plaintiff  any  of  said  fees  which 
said  defendant,  as  aforesaid,  illegally  and  wrong- 
fully took  and  retained  from  her  and  as  said  offi- 
cial so  appropriated  and  converted  to  his  own  use 
and  benefit;  and  that  said  defendant,  on  the  same 
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day,  illegally  and  wrongfully  took,  retained,  ap- 
propriated, and  converted  to  his  own  use  and 
benefit  in  the  same  action  and  for  other  pretended 
services  therein  for  plaintiff,  and  as  such  official, 
other  f4.50  of  plaintiff's  money,  without  her 
knowledge  or  consent,  when  in  truth  and  in  fact 
said  defendant,  as  said  official  or  otherwise,  had 
not  done  or  performed  any  services  in  said  action 
or  otherwise,  or  upon  which  he  was  or  might  be 
entitled  to  recover  from  plaintiff,  for  which  he 
had  not  been  paid  in  full  at  or  before  the  doing 
and  performing  of  any  such  services,  and  whereby 
said  defendant,  illegally  and  wrongfully,  took, 
retained,  appropriated,  and  converted  to  his  own 
use  and  benefit  said  J11.70  greater  fees  than  the 
fees  limited  and  expressed  by  law  to  said  official 
for  any  and  all  services  done  and  performed  by 
him  for  plaintiff  in  said  action  or  otherwise,  and 
so  illegally  and  wrongfully  took,  retained,  appro- 
priated, and  converted  to  his  own  use  and  benefit 
said  fll.70  of  plaintiff's  money  as  fees  for  such 
official,  where  the  business  chargeable  for  such 
fees  was  not  actually  done  and  performed  for  said 
plaintiff  or  in  her  behalf,  or  wherein  she  was 
liable  or  might  become  liable,  and  which  said 
111.70  said  plaintiff  has  demanded  of  said  defend- 
ant, and  he  has  neglected  and  refused  to  pay  the 
same,  or  any  portion  thereof.  Whereby  said  de- 
fendant has  become  indebted  to  said  plaintiff  in 
said  sum  of  fll.70,  and  interest  from  June  19, 
1888,  and  she  has  become  entitled,  under  and  by 
virtue  of  said  facts,  to  recover  from  defendant,  in 
addition  to  said  fll.70  and  interest,  the  sum  of 
(50  debt,  and  an  action  has  accrued  against  said 
defendant  in  favor  of  said  plaintiff  for  the  sum  of 
(61.70  and  interest  on  |11.70  thereof  from  June 
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19, 1888."  The  answer  of  the  defendant  admitted 
that  he  was  the  sheriff  of  Douglas  county  at  the 
time  stated  in  the  petition  and  denied  each  and 
every  other  allegation  thereof.  There  was  a  trial 
and  a  verdict  and  judgment  in  favor  of  defendant, 
and  the  plaintiff  brings  the  case  to  this  court  for 
review  by  proceedings  in  error. 

The  evidence  in  this  case  discloses  that  there 
was  an  action  commenced  in  the  district  court  of 
Douglas  county,  by  George  A.  Hoagland,  against 
Emma  L.  Van  Etten  et  al.,  in  which  the  sheriff 
served  several  subpoenas,  one  or  two  ordered  by 
the  defendant  Emma  L.  Van  Etten  and  the  others 
by  the  plaintiff  Hoagland.  On  June  19,  1888, 
Hoagland's  attorney  paid  into  court  f89.15. 
Why,  or  on  what  account,  does  not  appear,  fur- 
ther than  is  shown  in  an  entry  in  the  appearance 
docket  of  the  district  court,  wherein  it  was  stated, 
"Received  of  plaintiff,  by  Mr.  Switzler,  his  attor- 
ney, J89.15,  account  of  costs  paid  by  defendant 
Van  Etten."  The  |11.70,  for  which  this  suit  was 
instituted,  was,  so  far  as  is  shown  by  the  testi- 
mony introduced  during  the  trial  in  the  district 
court,  composed  of  fees  charged  and  received  by 
the  sheriff  for  serving  subpoenas  in  the  case  of 
Hoagland  v.  Emma  L.  Van  Etten  et  al.  Two  of 
these  subpoenas  were  issued,  the  evidence  shows, 
for  witnesses  on  the  part  of  the  defendant  in  the 
action,  and  the  amount  of  fees  charged  for  their 
service  was  $4.50,  |3.90  for  one  and  60  cents  for 
the  other.  This  sum  the  plaintiff  in  the  present 
suit  claimed  was  paid  to  the  sheriff  in  advance  of 
the  service,  but  the  testimony  on  this  point  in  the 
case  was  directly  conflicting,  and  the  jury  having 
determined  it  in  tavor  of  the  defendant,  the  sher- 
iff, and  the  evidence  being  amply  sufficient  to  sus- 
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tain  such  finding,  in  accordance  with  a  well  estab- 
lished rule  of  this  court  it  will  not  be  disturbed. 
The  only  issue  raised  in  the  trial  as  to  this  |4.50 
of  the  amount  claimed  was  that  it  had  been  paid 
in  advance,  and  hence  the  sheriff  was  not  entitled 
to  receive  it  from  the  moneys  paid  into  court,  and 
nothing  further  is  advanced  in  the  discussion  in 
the  brief  as  a  reason  why  he  should  not  have  been 
paid  it  by  the  clerk,  and  we  conclude  that  if  deter- 
mined that  it  had  not  been  so  paid,  it  was  or  will 
be  conceded  that  he  was  entitled  to  receive  it  of 
the  money  paid  into  court  of  the  money  in  Hoag- 
land  V.  Van  Etten  as  costs.  Of  the  f  11.70  claimed 
by  plaintiff  in  the  case  at  bar,  J7.20  was  the 
amount  of  fees  charged  by  the  sheriff,  defendant 
in  the  action,  for  service  of  subpoenas  in  the  case 
of  Hoagland  v.  Van  Etten  et  al.,  issued  for  wit- 
nesses in  behalf  of  the  plaintiff  in  such  action,  and 
were  not  chargeable  primarily  against  defendant 
Emma  L.  Van  Etten,  and,  though  it  was  not 
shown,  or  attempted  to  be,  that  any  portion  of  the 
amount  was  illegal  or  excessive  as  fees,  or  that 
the  services  for  which  it  was  charged  had  not  been 
performed,  yet,  if  the  money  paid  into  court  was 
paid  for  Mrs.  Van  Etten  and  belonged  to  her, — 
and  from  the  evidence  adduced  we  must  conclude 
that  this  was  true, — it  could  not  be  applied  in  pay- 
ment on  account  of  fees  for  services  performed  in 
the  case  by  the  officer  at  the  instance  and  request 
of  the  opposing  party,  at  least  not  until  it  had 
been  finally  determined  that  she  was  liable  for  the 
payment  of  such  costs,  and  no  such  final  determi- 
nation was  shown  in  this  case,  and  if  so  applied, 
it  may  be  recovered  of  the  party  receiving  it 
This  is  within  the  doctrine  announced  in  the  case 
of  Cody  V.  South  Oniaha  Nat.  Banky  46  Neb.,  756. 
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The  facts  or  circumstances  do  not  sustain  a  find- 
ing or  verdict  in  favor  of  defendant  as  to  f 7.20  of 
the  amount  involved  in  the  action,  hence  such 
finding  must  be  set  aside.  There  are  other  errors 
assigned  and  argued,  but  as  there  must  be  a  new 
trial,  we  need  not  now  discuss  them. 


Reversed  and  remanded. 


47    284 

49    293 

r49    452 


C.  W.  Goodin  v.  J.  H.  Plugge. 

Filed  March  3, 1896.    No.  6274. 

Alteration  of  InBtrumeiits:  Promibsort  Notes:  Evidence. 
Where  a  promissory  note  is  offered  in  evidence,  and  it  is 
apparent  from  an  inspection  that  there  had  been  a  ma- 
terial alteration .  thereof  it  may  generally  be  received. 
Whether  so  altered  prior  or  subsequent  to  its  execution 
and  delivery,  is  a  question,  finally,  for  the  determination 
of  the  trial  court  or  the  Jury,  as  is  any  controverted  fact 
in  the  case,  from  a  consideration  of  all  the  competent  evi- 
dence adduced  by  the  parties  explanatory  or  tending  to 
settle  the  disputed  point.  {Bank  of  Cass  County  v,  Mor- 
rison, 17  Neb.,  341.) 

Error  from  the  district  court  of  Colfax  county. 
Tried  below  before  Sullivan,  J. 

Phelps  d  Sabiriy  for  plaintiff  in  error, 

T.  W.  Whitman  and  H.  C.  Russell^  contra. 


Harrison,  J. 

An  action  was  instituted  on  a  promissory  note 
in  the  county  court  of  Colfax  county,  and  from  a 
judgment  rendered  there  was  appealed  to  the  dis- 
trict court  of  the  same  county.     The  defenses  in- 
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terposed  were  that  there  had  been  a  material  al- 
teration in  the  note  subsequent  to  its  execution, 
and  duress.  There  was  a  trial  to  the  court  and  a 
jury,  resulting  in  a  verdict  and  judgment  for  de- 
fendant; hence  theiae  proceedings  in  error  on  be- 
half of  the  plaintiff. 

With  reference  to  the  defense  of  duress  it  may 
be  said  that  there  was  not  sufficient  evidence  to 
sustain  it,  and  we  will  turn  our  attention  to  that 
in  relation  to  a  material  alteration  of  the  instru- 
ment. Counsel  for  plaintiff  contend  that  it  de- 
volved upon  the  defendant  to  show  by  a  prepon- 
derance of  the  evidence  that  there  had  been  such 
an  alteration,  and  further,  that  it  was  made  sub- 
sequent to  the  execution  and  delivery  of  the  note. 
The  trial  judge  instructed  the  jury  in  reference  to 
the  burden  of  proof,  as  follows:  "As  to  each  of 
said  defenses  the  burden  of  proof  is  on  the  defend- 
ant, and  before  you  can  find  in  his  favor  on  either 
of  said  issues,  he  must  produce  a  preponderance 
of  the  evidence  thereon.  If  the  evidence  on 
either  of  said  issues  is  equally  balanced,  or  if  the 
preponderance  is  with  the  plaintiff,  you  should 
find  for  the  plaintiff  as  to  such  issue."  The 
contention  in  behalf  of  defendant  is,  in  sub- 
stance, that  when  the  defendant  had  offered 
proof  which  tended  to  show  a  material  altera- 
tion, the  burden  of  proof  was  then  upon  the 
plaintiff  to  explain  it  or  establish  the  fact  that 
it  was  made  before  execution.  In  cases  in  which 
the  point  here  involved  has  arisen  and  been  dis- 
cussed and  decided  there  appears  great  contra- 
riety in  the  opinions,  and  different  and  opposite 
rules  have  been  announced.  In  Neil  v.  Case^  25 
Kan.,  510,  it  was  said  with  reference  to  this  sub- 
ject:  "This  is  a  vexed  question  and  the  books 
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are  full  of  diverse  decisions.  Four  diflPerent  rules 
are  generally  stated :  First,  that  an  alteration  ap- 
parent on  the  face  of  the  writing  raises  no  pre- 
sumption either  way,  but  the  question  is  for  the 
jury;  second,  that  it  raises  a  presumption  against 
the  writing,  and  requires,  therefore,  some  expla- 
nation to  render  it  admissible;  third,  that  it  raises 
such  a  presumption  when  it  is  suspicious,  other- 
wise not;  fourth,  that  it  is  presumed,  in  the  ab- 
sence of  explanation,  to  have  been  made  before  de- 
livery, and  therefore  requires  no  explanation  in 
the  first  instance.  ♦  ♦  ♦  The  question  as  to 
the  time  of  the  alteration  is,  in  the  last  instance, 
one  for  the  jury.  It  is,  like  any  other  fact  in  the 
case,  to  be  settled  by  the  trier  or  triers  of  the  facts. 
Generally,  the  instrument  should  be  given  in  evi- 
dence, and  in  a  jury  case  should  go  to  the  jury 
deuce,  and  in  a  jury  case  should  go  to  the  jury^ 
parties  to  such  explanatory  evidence  of  the  altera- 
tion as  they  may  choose  to  offer.  ♦  ♦  ♦  per- 
haps there  might  be  cases  where  the  alteration  is 
attended  with  such  manifest  circumstances  of 
suspicion  that  the  court  might  refuse  to  allow  the 
instrument  to  go  before  the  jury  until  some  expla- 
nation." The  rule  governing  this  question  in  this 
state  was  announced  by  the  court  in  the  case  of 
Bank  of  Cass  County  v.  Morrison^  17  Neb.,  341,  as 
follows:  "Where  a  material  alteration  is  apparent 
on  the  face  of  a  written  instrument  offered  in  evi- 
dence, the  question  as  to  whether  such  alteration 
was  made  before  or  after  the  execution  and  de- 
livery of  such  instrument  is,  in  the  last  instance, 
one  for  the  jury  or  trial  court.  It  is,  like  any 
other  fact  in  the  case,  to  be  settled  by  the  trier  or 
triers  of  facts.  Generally,  in  such  case,  the  in- 
strument may  be  given  in  evidence,  and  may  go  to 
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the  jury  or  trier  of  fact,  leaving  the  parties  to 
Buch  explanatory  evidence  of  the  alteration  as 
they  may  choose  to  offer."  The  facts  and  circnm- 
stances  of  the  present  case  bring  it  within  the 
doctrine  thus  announced,  hence  it  will  be  adopted 
and  applied  herein. 

The  claim  in  regard  to  the  alteration  of  the  note 
in  suit  was  that  it  was  originally  made  for  the 
sum  of  "seventy-four  and  35-100  dollars,"  and  that 
in  the  body  of  the  note  and  immediately  in  front 
of  the  above  named  words,  as  they  there  appeared, 
there  were  inserted  the  words  "one  hundred," 
thereby  increasing  it  by  the  amount  shown  by  the 
two  added  words,  and  further,  that  the  figures  in 
the  upper  left-hand  corner  of  the  note  had  been  so 
changed  as  to  indicate  the  note  to  be  for  the  sum 
of  f  174.35,  when,  as  executed,  such  figures  had 
shown  it  to  be  for  $74.35.  There  was  evidence 
more  or  less  positive  in  relation  to  any  alteration 
havig  been  made,  and,  if  so,  the  time  when;  and 
we  cannot  say  that  the  finding  of  the  juiy  was 
plainly  opposed  to  the  weight  of  the  testimony  or 
clearly  wrong.  This  being  true,  it  will  not  be  dis- 
turbed or  reversed.  {McLaughlin  v.  Sandusky^  17 
Neb.,  110,  and  cases  cited.) 

The  court,  in  two  of  the  paragraphs  of  its  in- 
structions, each  referring  to  the  alleged  altera- 
tions of  the  note,  mentioned  the  insertions  of  the 
words  "one  hundred"  and  the  figure  "1"  in  the 
same  connection,  coupling  them  together  in  a 
statement  of  what  elBfect  the  alterations  would 
have  upon  the  rights  of.the  parties  to  the  action, 
and  making  no  distinction  between  them.  Coun- 
sel for  plaintiff  state  in  their  brief:  "The  court 
erred  in  submitting  to  the  jury,  as  the  material 
part  of  the  note,  the  question  as  to  whether  or  not 
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the  figure  *1'  in  the  left-hand  top  of  the  note  had 
been  placed  there  before  or  after  its  execution. 
These  figures  are  not  a  material  part  of  the  note, 
and  the  jury  should  have  been  told  that  they  could 
only  consider  such  change  in  figures,  if  any,  upon 
the  question  whether  there  was  any  alteration  in 
tlie  body  of  the  note.'^  The  record  discloses  that 
the  court  submitted  to  the  jury  a  special  finding. 
We  here  give  it  with  the  answer:  "The  jury  will 
answer  these  questions:  First,  was  the  note  In 
suit  altered  after  the  execution  by  the  insertion 
therein  of  the  words  *one  hundred'?  Answer: 
Yes.''  From  this  it  clearly  appears  that  the  ver- 
dict of  the  jury  was  based  in  part,  if  not  as  a 
whole,  on  a  finding  that  the  note  had  been  altered 
after  its  execution  by  the  insertion  of  the  words 
"one  hundred,"  and  this  being  ascertained,  it  be- 
comes evident  that  the  fact  that  the  question  of 
the  insertion  of  the  figure  "1"  entered  into  the 
deliberations  of  the  jury,  and,  by  sanction  of  the 
instructions  of  the  court,  jointly  with  the  question  ^ 
of  the  addition  of  the  words  did  not  prejudice  the 
rights  of  the  plaintiff. 

Counsel  for  plaintiJBf  prepared  five  instructions 
and  presented  them  with  a  request  that  they  be 
read  to  the  jury.  This  request  was  refused.  In 
the  motion  for  new  trial  the  action  of  the  court 
in  this  respect  was  assigned  for  error  as  follows: 
"The  court  erred  in  refusing  instructions  num- 
bered 1,  2,  3,  4,  and  5,  requested  by  the  plaintiff.'' 
In  the  argument  in  the  brief  filed  counsel  for 
plaintiff  refer  to  but  two/)f  these  instructions,  the 
fourth  and  fifth.  It  seems  plain  that  the  pur- 
pose for  which  the  fifth  instruction  was  pre- 
pared, and  it  was  expected  its  giving  would 
subserve  or  accomplish,  was  fully  covered  and 
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-eflfected  by  instructions  numbered  2  and  3,  given 
by  the  court  on  its  own  motion.  If  so,  it  was  not 
error  to  refuse  to  give  the  one  requested  by  coun- 
sel for  plaintiff.  This  being  our  conclusion,  we 
need  not  further  examine  any  alleged  errors  in 
the  refusal  to  give  these  instructions,  as  they  were 
^ouped  in  the  assignment.  {Rea  v.  Bishop,  41 
Neb.,  202.) 

There  aje  no  other  or  further  questions  raised 
•or  discussed  in  the  briefs,  and,  in  accordance 
with  the  views  herein  expressed  and  conclusions 
announced,  the  judgment  of  the  district  court 
will  be 

Affirmed. 


A.  Oltmanns  et  al.  v.  John  Findlay  et  al. 

Filed  Mabch  3,  1896.    No.  6170. 

1.  Beriew:  Assignments  of  Erbor:    Instructions.    An  as- 

signment of  error  as  to  the  giving  of  a  number  of  instruc- 
tions grouped  in  the  assignment  will  be  considered  no 
further  than  to  ascertain  that  any  one  of  the  group  waa 
correctly  given. 

2.  BiU  of  Exceptloiui:  Review.    To  present  for  the  considera- 

tion and  determination  of  this  court  errors  alleged  to  have 
occurred  during  the  trial  of  a  cause  in  district  court,  a 
bill  of  exceptions,  settled  and  allowed  in  accordance  with 
the  legal  requirements,  is  indispensably  necessary. 

Z  Instructions:  Assignments  of  Error:  Review.  If  an  as- 
signment of  error,  which  is  predicated  on  the  action  of 
the  trial  court  in  giving  several  instructions,  is  deter- 
mined to  be  without  force  as  to  one  of  the  instructions 
given,  it  must  be  overruled  as  to  all. 

4.  Beview:  Bill  of  Exceptions.  If  in  a  case  before  this  court 
the  record  of  which  contains  no  bill  of  exceptions,  or  one 
not  authenticated  as  prescribed  by  law  and  which  cannot 
be  used,  error  is  assigned  based  on  the  action  of  the  trial 
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court  in  giving  instructions  to  the  Jury,  such  instructions 
will  be  presumed  to  be  free  from  error,  if  they  do  not  con-> 
tain  misstatements  of  the  law  and  do  not  contain  state- 
ments which  could  not  be  faultless  under  any  possible 
conditions  of  the  proof  competent  in  the  case,  as  error 
must  affirmatively  appear.  If  it  does  not,  the  presump- 
tion that  the  proceedings  of  the  trial  court  were  regular 
and  without  error  must  prevail.  (Willis  v.  State,  27  Neb.^ 
98.) 

Error  from  the  district  court  of  Nemaha 
county.    Tried  below  before  Bush,  J, 

John  8.  Sttill  and  Stull  d  Edwards^  for  plaintiflfa 
in  error. 

W.  H,  KelUgary  contra. 

H.1RRISON,  J. 

The  defendants  in  error  commenced  this  action 
against  the  plaintiffs  in  error,  alleging  as  the 
cause  thereof,  in  substance,  that  on  or  about  the 
15th  day  of  August  they  purchased  of  plaihtiflFs  in 
error  a  horse,  or  stallion  for  general  breeding  pur- 
poses; that  the  value  of  a  horse  for  such  use  de- 
pends largely  upon  his  being  well  bred  or  pure 
stock;  that  plaintiffs  in  error,  to  induce  defend- 
ants in  error  to  purchase  the  horse,  falsely  and 
fraudulently  represented  to  "them  that  said  horse 
was  a  thoroughly  bred  German  coach  horse,  regis- 
tered in  the  stud  book  of  Germany,  and  that  they 
would  furnish  and  deliver  to  the  plaintiffs  (de- 
fendants in  error)  a  certificate  of  such  registration 
from  the  stud  books  of  Germany,  showing  the  reg- 
istration of  such  horse  therein;  that  the  registra- 
tion number  of  said  horse  in  said  stud  books  of 
Germany  was  No.  51.  Plaintiffs  (defendants  in 
error),  relying  upon  such  representations,  did  then 
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purchase  said  horse  for  the  sum  of  |2,200,  then 
duly  paid  to  the  defendants  (plaintiffs  in  error)  in 
the  negotiable  promissory  notes  of  the  plaintiffs 
(defendants  in  error)  delivered  to  defendants 
(plaintiffs  in  error)."  Here  followed  a  statement 
in  detail  that  the  horse  was  not  in  any  of  the  par- 
ticulars as  represented,  and  also  the  failure  of  the 
parties  to  furnish  the  certificate  of  registration  as 
promised,  and  the  consequent  and  resulting  use- 
lessness  of  said  horse  to  the  purchasers  for  the 
purpose  for  which  they  had  bought  him,  and  a 
prayer  for  damages  in  the  sum  of  ?1,900.  The 
answer  of  plaintiffs  admitted  the  sale  of  the  horse 
to  defendants  in  error  for  the  sum  of  $2,200,  and 
the  execution  and  delivery  of  the  promissory  notes 
of  the  defendants  in  error  to  plaintiffs  in  error  in 
that  amount;  that  they  represented  the  horse  to 
be  a  thoroughly  bred  one,  averred  that  no  part  of 
the  purchase  price  of  the  horse  had  ever  been 
paid,  and  denied  each  and  every  other  allegation 
of  the  petition.  There  was  a  trial  to  the  court  and 
a  jury,  resulting  in  a  verdict  for  f  1,100  in  favor  of 
defendants  in  error,  from  which  there  was  after- 
terwards  remitted  ^00,  and  for  the  balance  judg- 
ment was  rendered. 

One  assignment  of  the  petition  in  error  is  as 
follows:  "The  court  erred  in  giving  the  1st,  2d,. 
3d,  4th,  5th,  6th,  and  7th  paragraphs  of  the  in- 
structions given  by  the  court  upon  its  own 
motion."  Under  this,  objections  to  some  of  the 
instructions  enumerated  are  urged  in  the  argu- 
ments contained  in  the  brief  filed  for  the  com- 
plaining parties.  Of  the  instructions  against 
which  this  assignment  is  directed,  the  one  desig- 
nated as  "1st"  therein  is  a 'part  of  a  statement  of 
the  issues,  or  of  the  cause  of  action  as  outlined  in 
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the  petition  in  the  case,  and  as  such  is  proper  and 
not  erroneous,  and  this  being  determined,  it  dis- 
poses of  the  entire  assignment,  as  the  alleged 
errors  in  relation  to  giving  the  instructions  desig- 
nated are  not  separately  assigned,  but  en  masse, 
and  need  not  be  further  examined  or  considered. 
Another  assignment  of  error  is  as  follows:  "The 
court  erred  in  giving  the  1st,  2d,  and  3d  para- 
graphs of  the  instructions  asked  by  the  defendant 
in  error."    Instruction  numbered  2,  included  in 
this  assignment,  reads  as  follows:  "The  court  in- 
structs the  jury  that  if  you  find  from  the  evidence 
that  the  paper  introduced  in  evidence  as  plaintiff's 
Exhibit  B  was  given  t)y  defendants  to  plaintiff, 
and  represented  at  the  time  by  defendants  to  be  a 
certificate  of  registration  or  pedigree,  when  in 
fact  it  was  neither,  this  fact  is  alone  a  circum- 
stance tending  to  prove  fraud."    It  is  contended 
by  counsel  for  plaintiff  in  error  that  the  trial 
court,  by  the  use  of  the  words  "when  in  fact  it  was 
neither,"  referring  to  Exhibit  B,  told  the  jury  that 
the  paper  was  not  a  certificate  of  registration  or 
pedigree,  and  that  this  should  not  have  been  done, 
but  the  jury  should  have  been  instructed  to  deter- 
mine from  the  evidence  whether  it  was  or  was  not 
such  a  certificate.     Let  it  be  conceded,  for  the  pur- 
pose of  argument,  that  the  instruction  was  open 
to  the  objection  urged  against  it;  then,  whether 
or  not  the  court  erred  in  giving  it  must  depend 
upon  the  answer  to  another  question,  viz.,  was 
there  or  not  uncontroverted  testimony  introduced 
that  such  paper  was  not  a  certificate  of  registra- 
tion, or  was  such  fact  fully  proved  and  without 
confiict  in  the  evidence  adduced  in  relation  to  it? 
If  so,  the  court  did  not  err  in  giving  the  instruc- 
tion.    The  determination  of  this  latter  query  ne- 


Vol.  47]       JANUAEY  TERM,  1896.  293 


Oltmanni  y.  Findlay. 


cessitates  a  reference  to  and  examination  of  the 
testimony.  The  document  attached  to  the  record 
which  purports  to  be  a  bill  of  exceptions  has  never 
been  allowed  as  required  by  law.  The  parties,  by 
their  counsel,  stipulated  that  the  clerk  of  the  dis- 
trict court  might  sign  and  allow  the  bill  of  excep- 
tions, but  he  failed  to  exercise  the  power  or  right 
thus  conferred,  or  to  perform  the  duty  of  signing 
and  allowing  it.  To  present  for  the  consideration 
and  determination  of  this  court  errors  alleged  to 
have  occurred  during  the  trial  of  a  case  in  the  dis- 
trict court,  a  bill  of  exceptions,  settled  and  al- 
lowed in  accordance  with  the  legal  requirements,, 
is  indispensably  necessary,  and  if  not  authentic 
cated  it  cannot  be  examined  or  used  in  the  cause 
for  any  purpose.  {Scott  v.  Spencer j  42  Neb.,  632;. 
Olass  r,  Zutavem^  43  Neb.,  334.)  This  being  true,, 
we  cannot  inspect  the  evidence  in  this  case  to 
ascertain  whether  the  fact  stated  to  the  jury  by 
the  court  in  the  instruction  requested  and  given 
was  thereby  proved  and  undisputed  or  not,  and 
cannot  say  but  that  it  was  entirely  proper  for  the 
court  to  give  the  instruction.  It  will  not  be  pre- 
sumed that  the  trial  court  erred.  Error  must  be 
affirmatively  shown.  If  not,  the  presumption 
must  prevail  that  the  court  acted  and  proceeded 
correctly,  and  that  the  testimony  was  such  as 
fully  warranted  the  giving  the  instruction  as  read 
to  the  jury.  {Willia  i\  StatCy  27  Neb.,  98;  Ronibenj 
V.  Hedigevy  47  Neb.,  201.)  The  assignment  of  error 
was  not  directed  to  each  of  the  instructions,  but  to 
all,  and  as  it  was  without  force  as  to  one,  in  ac- 
cordance with  the  well  established  rule  of  this 
court,  it  fails  and  must  be  overruled  as  to  all. 
(Wax  V.  State,  43  Neb.,  18.) 
There  are  other  and  further  assignments  of 
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error  which  are  urged  in  the  brief  filed  for  plaint- 
iff in  error,  but  to  arrive  at  a  decision  of  the  ques- 
tions raised  by  each  and  all  of  them  an  inspection 
or  investigation  of  the  testimony  given  at  the  trial 
must  be  made,  or  of  portions  of  it.  We  have  here- 
inbefore determined  that  such  evidence  has  not 
been  preserved  in  the  manner  provided  by  law  and 
is  not  before  us  and  cannot  be  used  herein;  that 
errors  must  be  affirmatively  shown,  and  if  not,  it 
will  be  presumed  that  the  proceedings  of  the  trial 
court  were  without  error  in  the  particular  of 
which  complaint  is  made.  It  follows  that  the  fur- 
ther assignments  of  error  must  be  overruled  and 
the  judgment  of  the  district  court 


AFFIRJVfED. 


47"^  F.  A.  Pjarrou  v.  State  of  Nebraska. 

62  440 
53    107 

g  ^  Filed  March  3,  1896.    No.  8212. 

63  70*2 

-^  1.  Bobbery:  Conviction.    Evidence  examined,  and  held  suffi- 

cient to  support  the  verdict. 

2.  Criminal  Law:  Duty  of  Court  to  Instruct.    It  is  the  duty 

of  the  trial  judge,  particularly  in  criminal  actions,  to  in- 
struct the  jury  as  to  the  rules  of  law  governing  the  dispo- 
sition of  the  cause,  whether  he  is  requested  to  do  so  or 
not,  and  if  a  charge  to  a  jury,  by  omission  to  instruct  on 
certain  points,  in  effect  withdraws  from  the  consideration 
of  the  jury  an  essential  issue  of  the  case,  it  is  erroneous. 
(Dolan  V.  State,  44  Neb.,  643.) 

3.  :  :  Harmless  Error.    Where  there  is  such  an 

omission  to  instruct,  but  it  is  clear  that  the  jury  have 
formed  the  right  conclusion  and  no  prejudice  has  resulted 
from  the  omission,  it  is  not  error  which  calls  for  a  reversal 
of  the  judgment. 

4.  Bobbery:  Instructions:  Evidence.  An  instruction  in  this. 
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a  prosecution  for  the  crime  of  robbery,  was  objected  to  by 
counsel  on  the  ground  that  the  Instruction  was  erroneous, 
in  that  it  submitted  to  the  Jury  the  question  of  whether 
the  accused,  "either  alone  or  In  company  with  others/' 
committed  the  acts  alleged  in  the  complaint,  for  the  rea- 
son that  there  was  no  evidence  that  the  defendant  acted 
alone  at  any  time  or  without  the  co-operation  of  others  in 
the  matters  charged,  held,  that  the  testimony  sustained 
the  instruction  given,  In  the  particular  indicated  by  the 
objection. 

6.  Instructions:  Failube  to  Request:  Waives  of  Bbrob. 
Where  it  Is  urged  as  error  that  a  designated  Instruction 
was  not  sufficiently  explicit  in  its  statement  of  the  law 
applicable  to  a  certain  portion  of  the  Issues  in  the  case, 
and  it  appears  that  no  instruction  was  prepared  by  the 
complaining  party  and  requested  to  be  given  in  an  effort 
to  correct  the  alleged  error,  the  objection  cannot  be  sus- 
tained. 

Error  to  the  district  court  for  Douglas  county. 
Tried  below  before  Scott,  J. 

Pratt  d  Walkup,  for  plaintiff  in  error. 

A.  S,  Churchill^  Attorney  General^  and  George  A. 
Day^  Deputy  Attorney  General^  contra. 

Harrison,  J. 

October  10,  1895,  there  was  filed  in  the  district 
court  of  Douglas  county  an  information  in  which 
Patrick  Ford,  Jr.,  James  Gallagher,  and  the 
plaintiff  in  error  were  jointly  charged  with  the 
commission  of  the  crime  of  robbery  in  said  county 
on  September  24,  1895.  Plaintiff  in  error  was 
given  a  separate  trial,  convicted,  and,  after  mo- 
tion for  new  trial  was  heard  and  overruled,  was 
sentenced  to  serve  a  term  of  three  years  in  the 
penitentiary. 

The  first  alleged  error  to  which  our  attention  is 
directed  by  the  brief  filed  by  counsel  for  plaintiff 
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in  error  refers  to  the  fourth  instruction  given  by 
the  court  on  its  own  motion,  and  which  was  as  fol- 
lows:  "If  the  state  has  proven  beyond  a  reason- 
able  doubt  that  defendant,  either  alone  or  in  com- 
pany with  others,  at  and  within  the  county  of 
Douglas  and  state  of  Nebraska,  and  at  any  time 
within  three  years  prior  to  the  commencement  of 
this  prosecution,  forcibly  and  by  violence,  or  by 
putting  in  fear,  unlawfully  and  feloniously  made 
an  assault  upon  the  said  August  Volter,  and  that 
he  alone,  or  with  others,  did  then  and  there  take 
from  the  person  of  the  said  August  Volter  money 
of  some  value  with  the  intent  to  rob  said  August 
Volter,  or  steal  said  money,  you  should  convict 
the  defendant."  It  is  claimed  that  by  this  instruc- 
tion the  jury  were  told  that  they  could  find  the 
plaintiflF  in  error  guilty  of  robbery,  or  if  not,  must 
acquit  him.  In  this  connection  attention  is  chal- 
lenged to  the  failure  of  the  trial  court  to  define 
the  crimes  of  larceny  from  the  person,  or  assault^ 
or  any  of  the  lesser  crimes  included  in  the  crime 
charged  in  the  information,  and  it  is  strenuously 
urged  that  the  effect  of  giving  the  fourth  instruc- 
tion, and  the  failure  to  further  instruct  the  jury, 
to  which  reference  has  just  been  made,  combined^ 
was  to  withdraw  from  the  consideration  of  the 
jury  the  lesser  crimes  of  which  he  might  have 
been  determined  guilty.  That  it  was  not  alone  a 
failure  to  instruct  in  regard  to  the  essential  issuer 
of  the  case  or  a  non-direction,  but  amounted  to 
more,  practically  to  a  misdirection.  The  informa- 
tion charged,  as  was  necessary  according  to  the 
definition  of  the  crime  of  robbery  contained  in  our 
Criminal  Code, (1) the  taking  of  the  money;  (2)  that 
it  was  from  the  person  of  the  party  alleged  to  have 
been  robbed;  (3)  with  a  felonious  intent;  (4)  by 
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force  or  by  putting  in  fear;  and  this  charge,  it  is 
clear,  included  the  lesser  crimes  of  larceny, — as- 
sault with  intent  to  commit  a  robbery,  or  a  simple 
assault.  By  the  plea  of  not  guilty  the  charge  of 
the  information  was  traversed  and  put  in  issue  in 
all  its  constituent  elements,  and  to  the  extent  that 
the  lesser  crimes  were  included  and  entered  into 
the  charge  of  the  greater  they  became  the  subjects 
in  the  case  for  necessary  and  strict  proof.  The 
fourth  instruction,  the  objection  to  which  we  are 
now  considering,  was,  in  and  of  itself,  a  fair  and 
sufficient  statement  of  the  general  rule  of  law 
applicable  to  the  charge  of  the  crime  of  robbery, 
and  the  proof  necessary  to  be  produced  to  warrant 
a  conviction  of  such  crime,  and  was  proper  in  the 
case  at  bar,  orj  at  least,  was  not  open  to  this  objec- 
tion. There  is  another  urged  which  we  will  no- 
tice in  its  order.  The  instructions  examined  and 
held  vicious,  in  the  opinions  in  several  of  the 
caBes  cited  by  plaintiff  in  error  to  sustain  this 
contention  in  particular,  each  contained  a  further 
statement  than  did  the  one  here,  to  the  effect  that 
if  the  jury  did  not  reach  the  conclusion  indicated 
by  the  instruction,  the  defendant  in  the  case 
should,  by  the  verdict,  be  declared  not  guilty, 
thereby  precluding  the  consideration  of  the  guilt 
or  innocence  of  the  party  as  to  any  except  the 
direct  crime  charged.  Such  was  the  instruction 
in  State  v.  Vhi8anty  49  la.,  241;  also  in  BeamUen  v. 
State,  8  O.  St.,  636,  Tollmer  v.  State,  24  Neb.,  839, 
and  Dolan  x\  State,  44  Neb.,  643. 

There  were  no  instructions  given  in  which  the 
lesser  crimes  were  defined  or  submitted  to  the 
consideration  of  the  jury,  and  allowing  the  return 
of  a  verdict  of  guilty  of  either  of  such  lesser 
crimes,  if  the  evidence  warranted  it,  and  did  not 
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convict  of  the  principal  one  stated  in  the  informa- 
tion. There  were  no  instructions  prepared  on  any 
of  these  points  by  counsel  for  plaintiff  in  error  and 
presented  to  the  trial  court  with  a  request  that 
they  be  read  to  the  jury.  If  we  view  the  failure 
of  the  court  to  instruct  the  jury  in  respect  to  the 
lesser  crimes  as  a  mere  non-direction,  then  it  may 
be  said :  "Mere  non-direction  by  the  trial  court  is 
not  sufficient  grounds  for  reversal  on  appeal,  un- 
less proper  instructions  have  been  asked  and  re- 
fused. That  rule  rests  upon  the  soundest  reasons 
and  applies  to  criminal  prosecutions  as  well  as 
civil  cases.  {Jones  v.  State ^  26  O.  St.,  208;  Sioux 
City  d  Pacific  R,  Co.  v.  Finlayson^  16  Neb.,  578; 
Thompson,  Trials,  2339  et  seq.y  {Hill  v.  State,  42 
Neb.,  503.)  But  if  we  look  upon  such  action  as 
more  than  a  non-direction,  as,  in  effect,  a  with- 
drawal of  such  matters  from  the  consideration  of 
the  jury  and  a  practical  denial  of  the  right  to 
determine  the  grade  of  the  crime  committed,  if 
any,  then  it  may  be  said  to  amount  to  a  misdirec- 
tion, not  actively  or.  by  commission,  but  by  omis- 
sion, and  if  by  it  essential  issues  of  the  case  were 
withdrawn  from  the  consideration  of  the  jury,  it 
may  be  reversible  error.  {Carleton  v.  State,  43  Neb., 
373;  Dolan  v.  State,  44  Neb.,  643;  Metz  v.  State,  46 
Neb.,  547;  Stevens  r.  State,  19  Neb.,  647.) 

The  defenses  made  in  the  case  at  bar  were  the 
general  issue  and  the  affirmative  one,  an  alibi,  that 
the  plaintiff  in  error  was  not  at  the  place  of  com- 
mission of  the  alleged  crime  at  the  time  it  was 
stated  in  the  information  to  have  occurred,  but 
was  then  at  another  or  different  place.  The  plea 
of  the  general  issue  raised  for  determination  the 
question  of  the  guilt  or  innocence  of  plaintiff  in 
error  of  the  principal  crime  charged,  or  of  the 
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leBser  ones  included  within  such  charge,  and  the 
jury  should  have  been  instructed  in  relation  to  the 
lesser  crimes,  and  this  notwithstanding  no  re- 
quest for  such  action  was  proffered  in  behalf  of 
plaintiff  in  error;  but,  from  a  full  and  careful 
review  of  all  the  evidence,  we  are  satisfied  that 
the  jury  reached  a  correct  conclusion  without 
such  instructions,  and  that  the  plaintiff  in  error 
was  not  prejudiced  by  the  failure  of  the  trial 
court  to  instruct  the  jury  in  the  particulars  indi- 
cated in  the  objection  now  under  consideration. 
This  being  true,  it  was  error  without  prejudice 
and  not  cause  for  a  reversal  of  the  judgment  and 
awarding  a  new  trial.  {Sandwich  Mfg,  Co.  v.  ShUqf^ 
15  Neb.,  109;  Loew  v.  StatCy  60  Wis.,  559;  York 
Park  Building  Association  v,  Barnes^  39  Neb.,  834; 
Head  v.  State,  44  Miss.,  731.) 

It  is  further  urged  that  there  is  error  in  the 
fourth  instruction,  containing  the  words  "defend- 
ant, either  alone  or  in  company  with  others," 
referring  to  the  committal  of  the  acts  alleged  to 
have  constituted  the  robbery;  that  there  is  no 
evidence  that  he,  or  any  of  the  parties  informed 
against,  acted  at  any  time  alone  or  without  the 
co-operation  of  others.  This  is  wrong.  There  is 
testimony,  in  regard  to  the  plaintiff  in  error,  fully 
warranting  the  submission  of  the  question  of 
the  plaintiff  in  error's  having  committed  the 
crime  charged,  alone,  or  in  connection  with  his 
co-defendants.  The  determination  of  this  ques- 
tion also  disposes  of  the  objection  urged  against 
instruction  numbered  5. 

It  is  contended  that  No.  8  of  the  instructions, 
which  was  in  regard  to  the  defense  of  an  alibi, 
interposed  for  plaintiff  in  error,  was  vague  and 
not  a  plain  and  explicit  statement  of  the  lav  gov- 
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erning  such  defense.  This  instruction,  while  it 
might  have  been  so  worded  and  framed  as  to 
make  the  meaning  clearer  and  given  it  better  ex- 
pression, we  think  conveyed  the  correct  sense  of 
the  rule  embodied  therein  so  clearly  that  no 
prejudice  could  have  resulted  to  the  rights  of 
plaintiff  in  error  from  any  possible  obscurity  or 
ambiguity  in  its  terms.  If  a  more  explicit  in- 
struction was  desired,  it  should  have  been  re- 
quested.   (2  Thompson,  Trials,  sec.  2341.) 

It  is  urged  that  the  evidence  was  insufficient  to 
sustain  the  verdict.  We  have  carefully  weighed 
all  the  evidence  and  need  not  quote  from  or  sum- 
marize it  here.  From  our  examination  we  are 
convinced  of  its  sufficiency  to  support  the  verdict 
rendered.    The  judgment  of  the  district  court  is 


Affirmed. 


Union  Stock  Yards  Company,  Limited,  v. 
George  E.  Westcott  et  al. 

Filed  March  3,  1896.    No.  6076. 

1.  Custom  and  Usage:   Evidence.     Proof  of  knowledge  is 

required  to  give  effect  to  a  custom,  unless  it  is  so  widely 
and  generally  known,  and  so  well  established,  as  that 
knowledge  thereof  may  well  be  presumed. 

2.  Carriers:  Wrongful  Delivery  of  Consignment:  Damages. 

A  carrier  who  delivers  property,  for  which  a  bill  of  lading 
has  been  issued,  to  any  one  except  the  owner  and  holder 
of  such  bill  is  liable  for  the  loss  thereby  incurred. 

3.  :  Bill  of  Lading:  Delivery  of  Goods.    Directions 

• 

contained  in  a  bill  of  lading  to  notify  a  certain  person  of 
the  arrival  of  the  shipment  at  the  place  of  destination  is 
no  authority  to  the  carrier  to  make  delivery  of  such  ship- 


Vol.  47]       JANUARY  TERM,  1896.  301 


Union  Stock  Yards  Co.  y.  WettooCt 


xnent  to  the  person  so  to  be  notified,  without  the  produc- 
tion of  the  bill  of  lading. 

4.  Action  on  Indemnity  Bond:  Liability  of  Sitbeties: 
PLEADII76.  Held,  That  the  petition  states  a  cause  of  action 
against  the  sureties  upon  an  indemnity  bond  given  to  a 
stock  yards  company  to  secure  it  against  any  act  or  neg- 
ligence of  a  certain  firm  of  commission  merchants. 

Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Davis,  J. 

The  facts  are  stated  in  the  opinion. 

James  if.  Woohcorth  and  Frank  T.  Ransom j  for 
plaintiff  in  error. 

Reference:  Ryder  v.  Burlingtonj  G.  R.  d  N.  R.  Co.y 
1  N.  W.  Rep.  [la.],  747. 

George  G.  Bowman^  contra: 

The  sureties  have  a  right  to  stand  upon  the 
strict  terms  of  their  obligations.  (People  v.  Chal- 
mersy  60  X.  Y.,  154;  Chase  v.  McDonald ^  7  Har.  &  J. 
[Md.],  160;  Law  r.  East  India  Co.,  4  Ves.  [Eng.], 
824;  Lang  v.  Pike,  27  O.  St.,  498.) 

Where  carriers  deliver,  without  the  production 
of  the  bill  of  lading,  property  consigned  to  them 
for  transportation,  they  wrongfully  deliver  it  and 
assume  the  risk.  (Hutchinson,  Carriers,  sec.  130; 
Weyand  r.  Atchison,  T.  &  S.  F.  R.  Co.,  75  la,,  573; 
Xat.  Hank  of  Chester  v.  Atlanta  d  C.  A.  L.  R.  Co.,  25 
8.  Car.,  216;  Fnnnan  r.  Union  P.  R.  Co.,  106  N.  Y., 
579;  Pennsylvania  R.  Co.  v.  Stern,  119  Pa,  St,  24; 
McAlrer  i\  Horsey,  35  Md.,  439;  Joslyn  v.  Grand 
Trunk  R.  Co.,  51  Vt.,  92;  Hieskell  v.  Farmers  & 
Mechanics  Xat.  Hank,  89  Pa.  St.,  155;  Doics  v.  Nat. 
Exchange  Bank,  91  U.  S.,  618;  Stollenwerck  v. 
Thacher,  115  Mass.,  224;    McEntee  v.  Keic  Jersey 
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Steamboat  Co.,  45  N.  Y.,  34;  Houston  d  T.  C.  R.  Co. 
V.  AdatnSy  49  Tex.,  748.) 

The  custom  pleaded,  being  opposed  to  the  rule 
that  a  carrier  is  liable  for  a  wrongful  delivery 
without  the  surrender  of  the  bill  of  lading,  can 
'  have  no  eflfect.  {Greene  v.  Tyler,  39  Pa.  St.,  361; 
Holmes  v.  Johnson^  42  Pa.  St.,  159;  Delaplatie  v. 
Crenshaw,  15  Gratt  [Va.],  457;  Bassett  v.  Lederer, 
1  Hun  [N.  Y.],  274;  Barnard  v.  Kellogg,  10  Wall. 
[U.  S.],  383;  '  Southwest  em  Freight  &  Cotton  Press 
Co.  V.  Stanard,  44  Mo.,  77;  Randall  v.  Smithy  63  Me., 
105;  New  Yo7'k  Firetnens  Ins.  Co.  v.  Ely,  2  Cow. 
[N.  Y.],  678;  Perkins  v.  Franklin  Bank,  21  Pick. 
[Mass.],  483.) 

A  person  is  not  bound  by  a  custom  unless  he 
has  personal  knowledge  thereof.  (Walsh  r.  Missis- 
sippi Valley  Transportation  Co.,  52  Mo.,  434.) 

NORVAL,  J. 

This  was  an  action  against  A.  V.  Miller  and 
C.  C.  Miller,  as  principals,  and  George  E.  West- 
eott, Eli  H.  Doud,  W.  G.  Sloane,  and  Frank 
Pivonka,  as  sureties,  upon  a  bond  of  indemnity. 
Two  general  demurrers  were  interposed  to  the 
petition,  one  by  the  principals  upon  the  said  bond, 
and  one  by  their  sureties.  The  demurrer  of  the 
Millers  was  overruled,  and  the  court  entered  judg- 
ment against  them  for  the  amount  claimed.  The 
demurrer  filed  by  the  sureties  was  sustained  and 
the  action  dismissed  as  to  them.  Plaintiff  com- 
plains of  the  judgment  sustaining  this  demurrer. 
The  following  is  a  copy  of  the  bond  upon  which 
the  suit  is  brought: 

"Know  all  men  by  these  presents,  that  we, 
A.  V.  Miller  and  C.  C.  Miller,  under  the  firm  name 
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of  Miller  Bros.,  as  principal,  and  George  E.  West- 
cott,  Eli  H.  Doud,  W.  G.  Sloane,  and  Frank 
Pivonka,  as  sureties,  are  held  and  firmly  bound 
unto  the  Union  Stock  Yards  Company,  Limited, 
of  Douglas  county,  state  of  Nebraska  aforesaid, 
in  the  sum  of  ten  thousand  dollars,  good  and  law- 
ful money  of  the  United  States,  to  be  paid  to  the 
Union  Stock  Yards  Company,  Limited,  to  which 
payment,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors  and  administrators, 
firmly  by  these  presents.  Signed  and  sealed  with 
our  seal. 

"Dated  this  9th  day  of  July,  A.  D.  eighteen  hun- 
dred and  ninety. 

"The  consideration  of  this  obligation  is  such 
that  if  the  above  bound,  or  either  of  them,  or  their 
heirs,  executors,  and  administrators,  shall  well 
and  truly  pay,  or  cause  to  be  paid,  to  the  Union 
Stock  Yards  Company,  Limited,  as  follows:  All 
accounts,  consisting  of  railroad  freight  charges, 
or  advanced  freight  charges,  all  feed  and  yard 
charges,  and  other  charges  that  may  occur, 
or  for  any  damage  that  may  occur,  in  the 
handling  of  stock  in  the  aforesaid  stock  yards  in 
consequence  of  the  mixing  or  turning  out  wrong 
stock,  or  any  act  of  A.  V.  Miller  or  C.  C.  Miller  as 
principal,  or  their  agents  or  employes,  by  reason 
of  which  the  said  Union  Stock  Yards  Company, 
Limited,  shall  suffer  loss  or  damage,  or  by  the 
negligence  of  the  said  A.  V.  Miller  and  C.  C.  Mil- 
ler's agents  or  employes,  and  to  fully  satisfy  and 
to  pay  the  same  upon  demand,  and  to  deliver  up 
all  keys  or  other  property,  if  any,  belonging  to  the 
said  Union  Stock  Yards  Company,  Limited,  when 
called  upon  so  to  do,  then  this  obligation  to  be 
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void ;  otherwise  to  remain  in  full  force  and  effect. 
"Dated  July  9,  1890. 

"Miller  Bros.  [L.  S.; 

"Geo.  E.  Westcott.  [L.  S. 
"Eli  H.  Doud.  [L.  S.' 

"Frank  Pivonka-      [L.  S. 
"W.  G.  Sloane. 
"Signed  and  sealed  in  presence  of 

a » 

m 

The  petition  alleges,  in  substance,  the  incorpo- 
ration of  the  plaintiff,  and  that  it  owns  and  oper- 
ates the  stock  yards  at  South  Omaha;  that  the 
Millers  were  partners  engaged  in  the  live  stock 
commission  business  in  said  city,  under  the  name 
of  Miller  Bros.;  that  about  the  time  they  com- 
menced said  business  at  said  place,  and  in  order 
to  receive  permission  to  carry  the  same  on,  in,  and 
upon  plaintiff's  premises,  and  to  secure  plaintiff 
against  all  acts,  doings,  or  default  of  said  Miller 
Bros,  in  and  about  the  conducting  of  said  business 
of  live  stock  commission  merchants,  the  defend- 
ants executed  and  delivered  to  plaintiff  the  bond 
set  out  above;  that  in  January,  1891,  one  E.  B. 
Rogers  was  the  owner  of  fifty  head  of  cattle, 
which  he  had  purchased  with  funds  furnished 
him  by  the  Merchants  Bank  of  Sidney,  which  cat- 
tle were  then  in  the  possession  of  said  bank,  and 
held  by  it  to  secure  the  sum  of  |1,250,  the  amount 
so  advanced;  that  said  Rogers,  as  further  security, 
made  and  delivered  to  said  bank  a  draft,  in  words 
and  figures  as  follows: 
"?1,250.     Sidney,  Nebraska,  January  19, 1891. 

"Pay  to  the  order  of  Edward  M.  Mancourt, 
cashier,  twelve  hundred  and  fiftv  dollars,  for 
value  received,  and  charge  the  same  to  the  ac- 
count of  E.  B.  Rogers. 

"To  Miller  Bros.,  South  Omaha,  Nebraska." 
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That  when  said  sum  was  so  advanced,  it  was 
understood  between  the  bank  and  Rogers  that 
«aid  cattle  were  to  be  shipped  to  South  Omaha  in 
the  name  of  the  bank,  and  that  the  bill  of  lading 
therefor  should  be  taken  from  the  railway  com- 
pany  conveying  said  cattle  and  attached  to  a  draft 
for  the  amount  of  the  bank's  advances;  that  on 
January  20,  1891,  the  bank  shipped  for  its  own 
benefit,  in  its  cashier's  name,  from  Sidney  to 
South  Omaha  over  the  Union  Pacific  railway  all 
of  said  cattle,  taking  the  bill  of  lading  for  said 
shipment,  showing  Mancourt,  the  cashier,  to  be 
both  consignor  and  consignee;  that  said  bill  of 
lading  had  the  words  "Notify  Miller  Bros."  writ- 
ten thereon,  which  was  a  direction  to  plaintiflF 
when  the  cattle  were  received  in  its  yards  to 
notify  Sliller  Bros,  of  their  arrival ;  that  the  bank 
attached  said  draft  to  the  bill  of  lading  and  for- 
warded the  same  through  the  usual  mode  to  South 
Omaha  for  collection  against  Miller  Bros.,  and 
that  by  reason  of  said  facts  they  were  not  entitled 
tx)  receive  said  cattle  until  they  paid  said  draft 
and  obtained  the  bill  of  lading  attached  thereto; 
that  said  cattle  were  carried  to,  and  received  by, 
plaintifF  at  its  yards  in  South  Omaha,  and  placed 
in  pens  to  await  the  orders  of  the  owner,  and 
while  there  Miller  Bros,  called  upon  and  produced 
to  plaintiff  a  written  order  purporting  to  be 
signed  by  said  Mancourt,  in  whose  name  they  had 
been  shipped,  directing  the  delivery  of  said  cattle 
to  Miller  Bros,  by  plaintiff;  that  said  order  had 
not  been  signed  by  said  Mancourt  nor  by  his  au- 
thority, but  was  forged,  which  Miller  Bros,  at  the 
time  well  knew,  yet  they  represented  to  the  plaint- 
iff that  the  same  was  genuine  and  that  they  were 
authorized  to  receive  said  cattle;  that  thereupon 
24 
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plaintiff,  not  knowing  of  the  rights  of  said  bank  ia 
and  to  said  cattle,  but  believing  said  order  to  be 
genuine,  and  relying  thereon,  and  upon  said  rep- 
resentations, delivered  said  cattle  to  Miller  Bros.,, 
who  sold  them  upon  the  market,  received  the 
proceeds,  and  retained  the  same,  and  refused  to 
pay  such  proceeds  over  to  said  bank  or  the  plaint- 
iff, or  to  pay  said  draft;  that  it  was  the  custom 
with  the  plaintiff,  at  and  before  the  execution  of 
said  bond,  and  ever  since  has  been,  to  permit  live 
stock  commission  men,  whom  the  way-bill  of  ship- 
ment of  cattle  directed  plaintiff  to  notify  of  the 
arrival  thereof,  to  receive  such  cattle  without  the 
production  of  the  usual  bill  of  lading,  and  it  is- 
customary  for  the  live  stock  commission  merchant 
so  notified  to  demand  and  receive  the  shipment 
without  waiting  the  arrival  of  the  usual  bill  of 
lading,  which  custom  was  well  knbwn  to  Miller 
Bros,  and  observed  by  them.  The  petition  further 
alleges  that  the  bank  brought  suit  against  this 
plaintiff  for  the  value  of  the  cattle,  and  at  the 
request  of  Miller  Bros.,  the  Stock  Yards  Companjr 
employed  counsel  and  defended  said  action  upon 
a  statement  of  facts  furnished  by  Miller  Bros.; 
that  the  bank  recovered  a  judgment  therein  for 
the  sum  of  $1,317.07,  and  costs  taxed  at  $58.83, 
which  sums  the  Stock  Yards  Company  was  com- 
pelled to  and  did  pay,  and  the  further  sum  of  $150 
expended  by  it  for  attorneys'  fees  in  defending- 
said  action,  no  part  of  which  amounts  have  been 
paid  by  Miller  Bros.,  although  requested  so  to  do, 
save  the  sum  of  $700. 

The  question  raised  by  the  demurrer  is  whether 
the  acts  of  the  plaintiff  in  turning  out  the  cattle 
in  question  to  Miller  Bros.,  the  sale  thereof  by  the 
latter,  and  the  conversion  by  them  of  the  proceeds. 
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arising  from  such  sale  are  covered  by  the  condi- 
tions of  the  bonds  in  suit,  so  as  to  bind  the  sureties 
therein.  It  must  be  conceded  that  the  conditions 
contained  in  this  bond  are  broad  and  comprehen- 
sive in  their  scope  and  nature.  They,  among 
other  things,  bind  the  sureties  to  pay  all  loss  or 
damages  which  the  obligee  shall  sustain  resulting 
from  any  act  or  negligence  of  Miller  Bros,  or  their 
agents  or  employes.  If  the  plaintiflF  was  justified 
in  delivering  this  shipment  of  cattle  to  Miller 
Bros,  without  requiring  the  production  by  them 
of  the  bill  of  lading,  then  it  is  entitled,  upon  the 
facts  pleaded,  to  recover  against  the  defendants 
sureties;  otherwise  the  demurrer  was  rightly  sus- 
tained. The  important  inquiry  in  the  case  is 
whether  plaintiff  was  or  was  not  in  fault  in  deliv- 
ering the  cattle  to  Miller  Bros.  Defendants  insist 
that  the  delivery  was  an  act  of  negligence  on  the 
part  of  the  plaintiff,  while  the  Stock  Yards  Com- 
pany contends  against  the  proposition. 

It  is  conceded  by  counsel  for  plaintiff  that 
where  a  person  delivers  property,  for  which  a  bill 
of  lading  has  been  issued,  to  any  one  except  the 
owner  and  holder  of  said  bill,  he  does  so  at  his 
own  risk,  and  is  liable  for  the  value  of  the  prop- 
erty. The  proposition  is  sound  and  abundantly 
sustained  by  the  authorities.  (Hutchinson,  Carri- 
ers, sec.  130,  and  cases  cited  in  brief  of  defend- 
ants; Slwllenberg  v.  Fremont^  E.  d  M.  V.  R,  Co.j  45 
Neb.,  487.)  As  an  excuse  for  the  delivery  of  the 
cattle  without  the  production  of  the  bill  of  lading 
issued  by  the  railway  company,  plaintiff  relies 
upon  the  custom  which  it  alleges  existed  at  the 
time  the  delivery  was  made  as  well  as  when  the 
bond  was  executed.  Undoubtedly  it  is  competent 
in  many  cases  for  a  party  to  allege  and  prove  that 
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a  particular  custom  existed.  As  was  said  by  the 
present  <*hief  justice  in  his  opinion  in  Milwaukee  d 
W Homing  Investment  Co.  v.  Johnston^  35  Neb.,  561: 
^'Custom  or  usage  in  a  trade  or  business  may  be 
shown  for  the  purpose  of  interpreting  a  contract 
or  controlling  its  execution,  but  not  for  the  pur- 
pose of  changing  its  intrinsic  character,  provided 
it  is  known  to  the  party  sought  to  be  charged 
thereby,  or  is  so  well  settled  and  so  uniformly 
acted  upon  as  to  create  a  reasonable  presumption 
that  it  was  known  to  both  contracting  parties,  and 
that  they  contracted  with  reference  to  it."  A  cus- 
tom which  is  uniform,  long  established,  and  gen* 
erally  acquiesced  in,  and  so  widely  and  generally 
known  as  to  induce  the  belief  that  the  parties  con- 
tracted with  reference  to  it,  is  binding  without 
proof  of  actual  notice  thereof  to  the  parties.  But 
a  person  is  not  bound  by  the  custom  or  usage  of 
an  individual  unless  personal  knowledge  thereof 
is  brought  home  to  the  party  sought  to  be  charged. 
In  27  Am.  &  Eng.  Ency.  of  Law,  p.  749,  it  is  said: 
"In  regard  to  the  usage  of  a  particular  individual, 
it  may  be  said  that  no  person  without  knowledge 
of  such  usage  can  be  bound  by  it  in  his  dealings 
^with  the  individual.  It  would  be  unfair  to  hold 
that  the  business  usage  of  a  particular  bank,  or 
merchant,  or  manufacturer,  or  hotel-keeper,  could 
have  any  effect  upon  the  rights  of  a  person  dealing 
in  ignorance  of  such  usage.  But  if  the  usage  be 
known  and  assented  to,  and  dealings  are  had  with 
such  knowledge  and  assent,  the  usage  impliedly 
iorms  a  part  of  the  contract  between  the  parties, 
and  is  therefore  binding."  (See  Walsh  r.  Missis- 
sippi Valley  Transportation  Co.y  52  Mo.,  434;  Stout 
V.  McLaehliUy  38  Kan.,  121;  Bliren  i\  Netc  England 
Bcrew  Co.y  23  How.  [U.  S.],  420;   Loring  v.  Gurnet/^ 
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5  Pick.  [Mass.],  15;  Keogh  v.  Daniell,  12  Wis.,  181; 
Celluloul  Mfg.  Co.  v.  Chandler,  27  Fed.  Rep.,  9;  Scott 
r.  Maier,  56  Mich.,  554.)  Applying  the  doctrine 
stated  to  the  case  at  bar,  it  is  obvious  that  the 
sureties  are  not  bound  by  the  custom  set  up  in  the 
petition.  No  general  custom  or  usage  among 
stock  yards  companies  is  pleaded,  but  that  it  was 
customary  with  this  plaintiff  alone  to  deliver  cat- 
tle to  commission  men  whom  the  way-bill  directed 
it  to  notify  of  the  arrival  of  the  shipment,  without 
producing  the  usual  bill  of  lading.  Notice  of  such, 
custom  to  Miller  Bros,  is  alleged,  but  it  is  not 
averred  that  the  sureties  had  any  knowledge  of 
its  existence,  therefore  it  cannot  be  said  that  they 
signed  the  bond  with  reference  to  plaintiff's 
custom. 

Reliance  is  made  by  plaintiff  upon  the  fact  that 
the  bill  of  lading  accompanying  this  shipment 
contained  directions  to  notify  Miller  Bros,  of  the 
arrival  of  the  stock  at  plaintiff's  yards  in  South 
Omaha.  It  is  argued  that  the  clause  referred  to 
in  the  bill  of  lading  was  evidence  to  plaintiff  that 
it  was  the  intention  of  the  shipper  that  the  per- 
sons designated  to  be  notified  were  his  agents  to 
make  the  sale  of  the  cattle,  and  the  stock  yards 
company  had  a  right  to  rely  upon  the  honesty  of 
such  agents  and  trust  them  with  the  shipment* 
If  this  were  true,  it  would  have  been  sufficient  to 
defeat  the  action  brought  by  the  Merchants  Bank 
of  Sidney  against  this  plaintiff  for  the  value  of  the 
stock.  But  the  direction  in  the  Sill  of  lading  to 
notify  Miller  Bros,  did  not  authorize  the  plaintiff 
herein  to  deliver  the  stock  without  the  production 
of  the  bill  of  lading.  Hutchinson,  Carriers  [2d 
ed.],  sec.  1316,  in  discussing  this  subject,  says:  "It 
is  a  common  practice,  where  the  bill  of  lading  pro- 
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vides  for  delivery  to  the  consignor's  order  and  has 
gone  forward  attached  to  a  draft  on  the  purchaser 
or  other  person  by  whom  payment  is  to  be  made, 
to  give  directions  that  such  person  be  notified  of 
the  arrival  of  the  goods  in  order  that  he  may  pay 
the  draft  and  procure  the  goods.  Such  a  direction 
to  notify,  however,  does  not  dispense  with  the  pro- 
duction of  the  bill  of  lading  as  in  other  cases,  and 
if  the  carrier  delivers  the  goods  to  the  person  so 
to  be  notified  without  requiring  him  to  produce 
the  bill  of  lading,  he  will  be  liable  for  the  loss 
thereby  incurred."  The  following  cases  are  di- 
rectly in  line  with  the  above  decision:  Bank  of 
Commerce  in  Buffalo  v.  Bissell,  72  N.  Y.,  615;  Fur- 
mnn  i\  Union  P.  R.  Co.^  106  N,  Y.,  579;  Myrwk  i\ 
Michigan  C.  R.  Co.,  107  U.  S.,  102;  Xorth  P.  R.  Co. 
V.  Commercial  Bank  of  Chicago^  123  U.  S.,  727;  Jos- 
lyn  V.  Grand  Trunk  R.  Co.,  51  Vt,  92;  Libhy  v. 
Ingalls,  124  Mass.,  503;  North  v.  Merchants  db  Minera 
Transportation  Co.,  146  Mass.,  315;  Nat.  Bank  of 
Chester  v.  Atlanta  db  C.  A.  L.  R.  Co.,  25  S.  Car.,  216. 
Whilst  Miller  Bros,  were  to  be  notified  of  the  ar- 
rival of  the  stock,  yet  this  fact  did  not  authoriz;^ 
them  to  receive  the  cattle  without  the  production 
of  the  bill  of  lading.  The  use  of  the  words  "Miller 
Bros."  in  the  bill  of  lading  showed  that  they  were 
not  intended  as  the  consignees,  but  indicated 
merely  that  they  were  to  be  advised  of  the  arrival 
of  the  cattle.  Besides,  it  was  stated  in  the  bill  of 
lading  that  Mancourt  was  the  consignee,  and  this 
the  plaintifiE  kil^w,  or  should  have  ascertained,  be- 
fore parting  with  the  possession  of  the  stock. 
Delivery  could  alone  be  safely  made  to  the  con- 
signee or  to  some  one  authorized  by  him  to  receive 
the  cattle. 

Considerable  stress  is  laid  upon  the  fact  that 
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Miller  Bros,  obtained  possession  of  the  cattle  by 
reason  of  a  spurious  order  for  their  delivery  pur- 
porting to  have  been  signed  by  the  consignee.  Of 
<;ourse,  as  between  the  owner  of  the  bill  of  lading 
and  this  plaintiff,  that  fact  could  make  no  differ- 
-ence,  since  the  forged  order  conferred  no  author- 
ity upon  plaintiff  to  deliver  the  cattle  to  the  per- 
sons presenting  it.  This  ia  too  obvious  to  require 
•discussion.  That  the  Stock  Yards  Company  was 
liable  to  the  consignee  of  the  cattle  for  their  value, 
there  can  be  no  question.  If  the  sureties  are  liable 
to  the  plaintiff,  it  is  by  reason  alone  of  the  fact 
that  their  principals  obtained  possession  of  the 
<;attle  upon  the  fictitious  order  already  mentioned, 
and  failed  to  account  for  the  proceeds.  The  ques- 
tion, therefore,  presented  for  determination  is 
whether  the  receiving  of  the  shipment  in  contro- 
Tersy  by  Bliller  Bros,  upon  an  order  which  they  at 
the  time  knew  to  be  forged,  and  which  they  falsely 
represented  to  plaintiff  to  be  genuine,  is  within 
the  stipulations  or  conditions  of  the  bond  which  is 
the  foundation  of  this  action.  Although,  where  a 
person  delivers  property  consigned  for  transporta- 
tion without  the  production  of  the  bill  of  lading 
therefor,,  if  one  is  issued,  it  is  at  his  own  risk,  it 
does  not  follow  that  he  is  liable  in  damages  in 
case  the  delivery  is  made  to  the  party  entitled  to 
receive  the  same,  notwithstanding  the  bill  of  lad- 
ing is  not  exhibited  or  produced.  The  bill  of 
lading  is  the  evidence  of  the  holder  of  his  right  to 
receive  the  shipment,  but  its  surrender  or  produc- 
tion is  not  indispensable  to  a  proper  delivery.  It 
would  be  difficult,  we  apprehend,  to  find  any  one 
to  contend  against  this  proposition.  The  impor- 
tant thing  is  that  the  shipment  is  received  by  the 
person  entitled  thereto.     Had  the  cashier  of  the 
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bank  given  an  order  to  plaintiff  to  deliver  these 
cattle  to  Miller  Bros.,  then  it  is  obvious  plaintiff 
would  have  been  protected  in  turning  out  the 
stock  to  them  though  no  bill  of  iading  was  pro- 
duced. But  that  was  not  done.  On  the  contrary^ 
possession  of  the  cattle  was  obtained  from  plaint- 
iff by  Miller  Bros.,  who  had  no  right  to  them,  upon 
an  order  presented  by  them  which  they  repre- 
sented to  be  the  genuine  order  of  the  owner  of  the 
stock,  when  thej^  knew  it  was  fictitious.  It  was 
this  act  that  occasioned  the  loss  to  plaintiff,  and 
it  falls  within  the  scope  of  the  bond,  since  the 
sureties  obligated  themselves  to  indemnify  plaint- 
iff against  loss  or  damage  it  might  sustain  by 
reason  of  "any  act"  of  their  principals.  As  be- 
tween these  sureties  and  the  plaintiff,  the  latter, 
under  the  facts  pleaded,  cannot  be  charged  with 
negligence  in  making  the  delivery. 

It  is  said  that  the  shipment  would  have  been  de- 
livered, even  though  the  order  had  not  been  pre- 
sented, inasmuch  as  it  was  the  custom  with  plaint- 
iff to  allow  commission  men  to  whom  the  way-bill 
directed  it  to  notify,  to  receive  the  shipment  with- 
out waiting  the  arrival  or  production  of  the  bill  of 
lading.  Although  such  custom  is  pleaded,  it  does 
not  appear  that  the  delivery  of  the  stock  would 
have  been  made  without  the  order,  or  if  the  fraud 
had  not  been  practiced.  On  the  contrary,  it  is 
affirmatively  stated  that  plaintiff  in  making  the 
delivery  relied  upon  said  order  and  the  representa- 
tions of  Miller  Bros,  that  it  was  genuine,  and  that 
they  were  entitled  to  receive  the  cattle  thereon. 
It  is  sufficient  that  plaintiff  had  a  right  to,  and 
did  in  fact,  rely  upon  the  genuineness  of  the  order 
and  the  representations  of  Miller  Bros,  in  parting^ 
with  the  possession  of  the  cattle,  although  it,  ia 
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part,  may  have  been  influenced  by  its  local  cus- 
tom. Whether  reliance  was  placed  upon  the  order 
is  a  question  of  fact  for  the  jury  upon  the  trial  of 
the  case.  From  the  views  expressed  it  follows 
that  the  petition  states  a  cause  of  action  against 
the  sureties,  and  the  court  erred  in  sustaining 
their  demurrer.  The  judgment  is  reversed  and 
the  cause  remanded  for  further  proceedings. 


Reversed  and  remanded. 


47    3181 

City  of  Omaha  v.  Alexander  McCavock.        47-^1 

56    82l| 

Filed  March  3, 1896.    No.  6046.  H  ?i?i 

l7~"3i3 

1.  Xonieipal  Corporations:  Construction  of  Viaduct:  Dam-    ^  ^ 

AOBs:  Evidence.  Held,  That  the  evidence  set  out  in  the 
opinion  was  competent  for  the  jury  to  consider  in  connec- 
tion with  the  other  evidence  adduced  on  the  trial,  for  the 
purpose  of  determining  whether  the  plaintiff's  property 
was  damaged  by  reason  of  the  location  and  construction 
of  the  viaduct  in  the  street  In  front  of  said  premises. 

2.  Infftmctions:  Exceptions:  Review.    The  refusal  of  an  In 

struction  must  be  excepted  to  in  the  trial  court,  in  order 
to  lay  the  foundation  for  its  review  in  this  court. 

3. :  :  .   A  general  exception  to  instructions, 

whether  given  or  refused,  is  not  sufficient.  Exception 
must  be  specifically  taken  to  each  Instruction  in  order  to 
have  the  same  considered  by  the  supreme  court. 

4.  Action  Against  City  for  Damage  to  Property  by  Construc- 
tion of  Viaduct:  Verdict  for  Plaintiff.  The  verdict  Is 
supported  by  sufficient  evidence. 


Error   from   the   district    court   of   Douglas 
county.    Tried  below  before  Keysor,  J. 
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E.  J,  Cornish  and  J.  H.  MdcombeTj  for  plaintiff  in 
error. 

Francis  A.  Brogany  contra. 

NORVAL,  J. 

Alexander  McGavock  recovered  a  judgment  in 
the  court  below  against  the  city  of  Omaha  in  the 
sum  of  12,374.50,  for  damages  alleged  by  him  to 
have  been  sustained  by  the  reason  of  the  location 
and  construction  of  the  Tenth  street  viaduct  in 
said  city,  upon  which  street  plaintiff's  property 
abuts.  To  review  said  judgment  the  city  has  re- 
moved the  cause  into  this  court. 

The  assignments  of  error  argued  in  the  brief  of 
the  city  attorney  may  be  divided  into  three 
groups,  namely,  (1)  those  relating  to  the  rulings  of 
the  court  upon  the  admission  of  testimony;  (2) 
alleged  errors  in  the  giving  and  refusing  of  in- 
structions; (3)  the  damages  assessed  by  the  jury 
are  excessive  and  contrary  to  the  evidence.  We 
will  consider  them  in  the  order  stated. 

Complaint  is  made  of  the  introduction  of  cer- 
tain testimony  of  J.  J.  Berger  and  John  W.  Bell, 
witnesses  for  the  plaintiff  below.  The  former  was 
tenant  of  the  plaintiff,  occupying  the  premises  in 
controversy  for  business  purposes,  prior  and  sub- 
sequent to  the  erection  of  the  viaduct,  which 
structure  was  completed  in  1891.  He  testified 
that  the  travel  over  and  along  Tenth  street  in 
front  of  plaintiff's  property  previous  to  the  con- 
struction of  the  viaduct  was  fair,  and  the  premises 
were  in  a  first-class  location  for  the  business  in 
which  the  witness  was  engaged,  but  that  since  the 
completion  of  the  viaduct  only  a  small  portion  of 
the  traffic  over  this  street;    the  major  portion 
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goes  over  the  viaduct  and  some  over  the  Eleventh 
street  viaduct.  The  witness  being  interrogated 
by  plaintiff's  attorney,  testified,  over  the  objec- 
tions of  the  city,  as  follows : 

Q.  What  portion  of  the  traffic  has  gone  over  the 
street  since  the  construction  of  the  viaduct? 

Objected  to  by  the  defendant,  as  incompetent, 
immaterial,  and  not  the  proper  way  to  prove  dam- 
ages, too. remote  and  uncertain.  Overruled  and 
defendant  excepts. 

A.  I  should  judge  it  was  a  small  one-third. 

Q.  How  does  the  change  in  the  amount  of  traf- 
fic affect  business  in  stores  fronting  on  Tenth 
street? 

A.  It  affects  it  quite  an  extent. 

Q.  To  what  an  extent  in  your  business? 

Objected  to  by  the  defendant,  as  calling  for  a 
conclusion,  improper,  immaterial,  and  not  the 
proper  way  to  prove  damages,  and  too  remote. 
Overruled  and  defendant  excepts. 

A.  I  should  guess  it  was  about  one-third;  that 
is,  I  am  getting  one-third  I  used  to  have. 

John  W.  Bell  was  called  and  examined  as  a  wit- 
ness on  the  part  of  the  plaintiff,  who,  after  testi- 
fying that  he  was  engaged  in  the  drug  business  in 
a  part  of  plaintiff's  premises,  that  he  was  familiar 
with  the  traffic  on  Tenth  street  before  and  since 
the  viaduct  was  constructed,  that  prior  to  the 
commencement  of  the  erection  of  the  viaduct 
plaintiff's  property  was  an  elegant  location  for  re- 
tail purposes,  and  that  the  construction  of  the 
viaduct  destroyed  the  traffic  and  affected  the 
business  on  Tenth  street,  testified  as  follows: 

Q.  Now,  you  may  state  in  your  particular  case 
what  effect  the  construction  of  that  viaduct  and 
the  traffic  on  the  old  surface  Tenth  street  have  on 
your  business. 
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Objected  to  by  defendant,  as  incompetent,  im- 
material, irrelevant,  and  calling  for  a  conclusion 
of  the  witness.  Objection  overruled.  Defendant 
excepts. 

A.  It  made  a  difference  in  my  business  by  about 
three  thousand  in  a  year. 

Q.  What  proportion  was  that  of  your  entire 
business? 

Objected  to,  as  incompetent,  immaterial,  and 
irrelevant,  and  calling  for  the  conclusion  of  the 
witness.  Objection  overruled.  Defendant  ex- 
cepts. 

A.  About  one-quarter. 

Q.  Do  you  mean  that  your  gross  receipts  fell  ofif 
by  that  much,  or  your  profits? 

Objected  to  by  defendant,  as  incompetent,  im- 
material, and  irrelevant,  and  calling:  for  the  con- 
clusion of  the  witness.  Objection  overruled.  De- 
fendant excepts. 

A.  Do  you  mean  from  the  time  the  viaduct  was 
completed  until  I  moved? 

Q.  I  would  rather  take  it  from  some  definite 
period — some  per  annum,  if  you  know. 

A.  My  business  was  destroyed  by  that  much. 

Q.  Can  you  state  by  what  proportion  your  cus- 
tom suffered  by  reason  of  the  construction  of  the 
viaduct? 

Objected  to  by  defendant,  as  incompetent,  im- 
material, irrelevant,  and  calling  for  the  conclu- 
sion of  the  witness.  Objection  overruled.  De- 
fendant excepts. 

A.  From  a  good  business  to  none  at  all. 

It  is  argued  by  the  city  that  it  did  not  have  a 
fair  trial  by  reason  of  the  introduction  of  the  fore- 
going testimony.  It  was  shown  upon  the  trial,  by 
numerous  witnesses,  the  value  of  the  real  estate 
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in  controversy,  both  before  and  after  the  location 
and  erection  of  the  Tenth  street  viaduct.    The 
testimony  of  the  witnesses  upon  that  branch  of 
the  case  was  exceedingly  contradictory.     It  is  be- 
lieved by  my  associates,  although  I  cannot  fully 
yield  assent  thereto,  thsit  the  testimony  quoted 
was  competent,  as  tendirig  to  show  that  the  mar- 
ket value  of  the  property  was  greatly  diminished 
by  the  building  of  the  viadrfct.     If  by  reason  of 
such  structure  the  travel  was  diverted  from  the 
surface  of  the  street,  and  the  premises  were  not  so 
desirable  or  accessible  for  business  purposes,  that 
was  a  matter  for  the  jury  to  take  into  considera- 
tion in  arriving  at  a  verdict.     So,  too,  it  was  perti- 
nent to  show  that  the  business  of  the  occupants  of 
the  property  was  affected  by  the  improvement. 
Not  that  it  was  proper  for  the  jury  to  base  their 
verdict  upon  such  fact  or  testimony  alone,  but  it 
should  be  considered  in  connection  with  the  other 
testimony  adduced  in  determining  whether  plaint- 
iff has  been  damaged  or  not.     Suppose  the  situa- 
tion of  the  property  liad  been  such  that  by  the 
building  of  the  viaduct  it  would  have  been  more 
desirable  for  the  uses  for  which  it  was  intended  or 
devoted,  or  for  any  other  purpose,  and  the  volume 
of  business  of  the  occupants  had  been  greatly  in- 
creased thereby.     Could  there  be  any  room  for 
doubt  that  the  city  might  not  have  shown  such 
facts?    Clearly  not.    It  was  equally  proper  in  the 
case  at  bar  to  show  that  the  decrease  of  travel 
along  and  upon  the  surface  of  the  street,  and  the 
destruction  of  the  business  of  plaintiff's  tenants 
was  attributable  to  the  location  and  erection  of 
the  viaduct.     The  assignments  relating  to  the  ad- 
mission of  the  testimony  above  set  out  are  over- 
ruled. 
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Objections  are  urged  in  the  brief  of  the  city  to 
the  giving  of  the  fourth  and  fifth  instructions  re- 
quested by  the  plaintiff,  and  the  refusing  of  the 
defendant's  fifth,  eighth,  ninth,  and  eleventh.  The 
defendant's  eleventh  instruction  was  not  excepted 
to  in  the  trial  couri:,  therefore  no  foundation  is 
laid  for  its  review  here.  {Scofidd  r.  Browuj  7  Neb., 
221;  Warriek  r.  Rounds,  17  Neb.,  412;  ^yce  v. 
^haifer,  20  Neb.,  507;  Darner  v.  DafjrfctU  35  Neb., 
695;  Barr  v.  City  of  Omaha,  42  Neb.,  341.)  The 
other  instructions, — those  given  as  well  as  the 
ones.refused, — of  which  complaint  is  made  cannot 
be  considered  by  us,  because  no  exception  was 
specifically  taken  to  any  of  them  in  the  district 
court.  A  general  exception  was  taken  to  alK 
which  was  insufficient  for  the  purpose  of  review 
in  this  court.  {BrooJcs  v.  Dntchcr,  22  Neb.,  644; 
First  Nat.  Bank  of  Denver  v.  Lowrep,  36  Neb.,  290.) 

It  is  finallv  insisted  that  the  evidence  fails  to 
show  that  McGavock  has  sustained  any  damages 
by  the  building  of  the  viaduct.  The  testimony 
introduced  by  the  plaintiff  in  error  tended  to  show 
that  the  fair  market  value  of  the  property  was  not 
depreciated  by  the  improvement.  Some  of  the 
witnesses  on  that  side  testified  to  the  effect  that 
the  value  was  the  same  after  the  construction  of 
the  viaduct  as  immediately  prior  to  its  location, 
while  the  construction  to  be  placed  upon  the  testi- 
mony of  others  called  and  examined  by  the  city  is 
that  the  property  was  enhanced  in  value  by  the 
erection  of  the  viaduct.  The  several  witnesses 
examined  by  the  plaintiff, — the  most  of  whom  ap- 
pear to  be  disinterested,  and  familiar  with  the 
property  and  the  value  of  real  estate  in  Omaha, — 
placed  the  market  value  of  the  premises  before 
the  location  from  f  16,000  to  f 20,000,  and  that  by 
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reason  of  the  construction  of  the  viaduct  they 
have  been  depreciated  from  one-third  to  one-half. 
If  the  jury  had  accepted  and  acted  upon  the  tes- 
timony of  the  plaintiff's  witnesses  alone,  they 
would  have  been  warranted  in  finding  a  verdict 
for  a  much  larger  sum  than  was  returned.  Con- 
sidering all  the  testimony  relating  to  the  dam- 
ages, we  are  satisfied  it  is  ample  to  support  the 
findings  of  the  jury*     The  judgment  is 

Affirmed. 


1.  Beplevin:  Pleading:  Evidence:  Chattel  Mobtgaoes.  An 

allegation  of  general  ownership,  in  a  petition  and  affida- 
vit in  replevin,  is  not  supported  by  the  introduction  of 
the  chattel  mortgage  under  which  the  plaintiff  claims  the 
right  of  possession  of  the  property  replevied.  {Mus8€r  v. 
King,  40  Neb.,  892;  Randall  v.  Persons,  42  Neb.,  607;  Sharp 
V.  Johnson,  44  Neb.,  166;  Camp  v.  Pollock,  45  Neb.,  771.) 

2.  Beplevin  by  Mortgagee:   Verdict  fob  Plaintiff.    Held, 

That  the  evidence  fails  to  sustain  the  verdict 

Error   from   the   district   court   of   Stanton 
county.    Tried  below  before  Norris,  J, 

Mapes  d  Licey^  for  plaintiff  in  error. 

John  A.  Ehrhardtf  W.  W.  Young^  and  A.  A.  Rear- 
ney,  cotitra. 


47    310 
47    704 


Carl   Strahle  v.  First  National   Bank  of     S  I^ 

Stanton.  ^  ^ 

60    796 
M    513 

Filed  Mabch  3,  1896.    No.  6048.  54  ?» 


56    461 
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NORVAL,  J. 

This  was  an  action  in  replevin  for  a  stock  of 
merchandise  brought  by  the  First  National  Bank 
of  Stanton  against  Carl  Strahle.  The  plaintiff 
claimed  the  property  under  two  chattel  mort- 
gages executed  to  the  bank  by  one  Theodore  O. 
Asch,  and  the  defendant  claimed  under  the  levy 
of  an  execution,  placed  in  his  hands  as  constable, 
issued  upon  a  judgment  recovered  against  the 
mortgagor.  Upon  the  trial  the  jury,  by  direction 
of  the  court,  returned  a  verdict  for  the  plaintiff, 
and  judgment  was  entered  thereon.  The  chattel 
mortgages  under  which  the  bank  claims  and  the 
notes  which  they  were  given  to  secure,  were  intro- 
duced in  evidence  by  the  plaintiff  over  the  objec- 
tions of  the  defendant,  which  rulings  are  assigned 
for  error. 

The  petition  and  aflftdavit  in  replevin  do  not  set 
up  a  special  ownership  in  the  goods  and  chattels 
in  the  plaintiff  by  reason  of  the  giving  of  the  chat- 
tel mortgages,  but  plead  that  plaintiff  is  the  gen- 
eral owner  of  the  property  replevied.  The  record 
discloses  that  when  the  mortgages  were  tendered 
in  evidence  the  defendant  objected  to  their  admis- 
sion, "for  the  reason  that  the  plaintiff  has  not 
pleaded  any  special  ownership  in  the  property  in 
controversy  in  this  action,  and  for  the  further 
reason  that  it  is  irrelevant,  immaterial,  and  in- 
competent, and  that  no  proper  foundation  has 
been  laid  for  the  introduction  of  the  chattel  mort- 
gages, ♦  ♦  ♦  and  the  aflftdavit  upon  which 
the  action  is  founded  makes  no  plea  of  special 
ownership  and  does  not  allege  that  any  of  the  con- 
ditions of  the  chattel  mortgages  are  broken." 
Adams  v.  Nebraska  City  Nat.  Bank,  4  Neb.,  370,  to 


Vol.  47]       JANUARY  TERM,  1896.  321 


StTAhle  V.  Fint  Nat.  Bank  of  Stanton. 


the  effect  that  a  chattel  mortgage  transfers  the 
legal  title  to  the  mortgaged  chattels  to  the  mort- 
gagee, is  cited  to  sustain  the  rulings  of  the  trial 
court.  Since  the  case  at  bar  was  decided  by  the 
district  court,  this  court  has  overruled  the  deci- 
sion mentioned  above.  (Mtisser  v.  Kingy  40  Neb., 
S92.)  In  this  last  case  it  was  decided  that  the 
legal  title  to  mortgaged  chattels  remains  in  the 
mortgagor  until  divested  by  foreclosure  proceed- 
ings, and  until  then  the  mortgagee  has  merely  a 
lien  on  the  property;  that  in  an  action  of  replevin 
to  recover  the  pos^ssion  of  mortgaged  chattels  by 
the  holder  of  the  mortgage  the  facts  constituting 
his  special  ownership  or  lien  must  be  pleaded,  and 
that  under  allegations  of  ownership  and  right  of 
I>ossession  the  note  and  chattel  mortgage  under 
which  plaintiff  bases  his  right  of  possession  are 
inadmissible  in  evidence.  The  same  doctrine  was 
held  and  applied  in  Randall  v.  Persons^  42  Neb., 
607;  Sharp  v.  Johnson^  44  Neb.,  165;  Camp  v.  Pol- 
locky  45  Neb.,  771;  Murray  v.  Loushmany  47  Neb., 
256.  Inasmuch  as  no  claim  of  special  ownership 
was  made  in  the  pleadings  in  the  case  before  us, 
it  was  error  to  admit  the  mortgages  and  notes  in 
evidence.  There  was  likewise  error  in  -the  ruling 
of  the  court  in  directing  a  verdict  for  the  bank, 
for  the  obvious  reason  there  was  no  evidence  to 
show  that  the  plaintiff  was  the  owner  of  the  prop- 
erty. At  most  it  had  but  a  special  interest  therein 
by  virtue  of  the  mortgages.  The  allegata  et  probata 
did  not  agree;  hence  the  plaintiff  failed  to  make 
out  its  cause  of  action.  It  follows  that  the  judg- 
ment of  the  district  <?ourt  must  be  reversed  and 
the  cause  remanded  for  further  proceedings. 

Beverseo  and  remanded. 
26 
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47    322t 

II  ^  James  H.  Johnson  v,  David  Reed. 

47    32 'i 

57  75S  Filed  Mabch  3,  1896.    No.  6036. 

"47    ^ 
61    678 

1.  Pleading  and  Proof.    A  i>arty  is  not  required  to  prove  ait 

averment  which  is  admitted  by  the  pleading  of  his  ad- 
versary. 

2.  Action  on  Appeal  Bond:   Executions.    The  issuing  of  an 

execution  is  not  a  condition  precedent  to  the  right'  of 
a  Judgment  creditor  to  maintain  an  action  against  the 
surety  on  an  appeal  undertaking  given  to  enable  the 
Judgment  debtor  to  appeal.  {Flannagan  v,  Cleveland,  44 
Neb.,  58.) 

8.  Principal  and  Surety:  Appeax  Bonds:  Continuance.   The 
mere  continuance  of  a  cause  on  appeal,  without  the  con- 
sent of  the  surety  on  the  appeal  bond,  will  not  release  suclt 
'     surety.     {Howell  v.  Alma  Milling  Co.,  36  Neb.,  80.) 

4. :  .    Judgment  was  recovered  before  a  Justice 

of  the  peace  against  two  makers  of  a  promissory  note, 
who  Jointly  appealed  to  the  district  court.  The  under- 
taking of  the  surety  on  the  appeal  bond  was  to  pay  any 
Judgment  rendered  against  the  appellants.  Held,  That 
the  surety  is  liable,  notwithstanding  Judgment  in  the  ap- 
pellate court  was  only  against  one  of  the  appellants. 

Error  from  the  district  court  of  Douglaa 
county.    Tried  below  before  Hopewell,  J. 

L.  D.  HolnieSy  for  plaintiff  in  error. 

Robert  W.  Patrickj  contra. 

NORVAL,  J. 

This  was  an  action  brought  by  James  H.  John- 
son against  David  Reed  in  the  county  court  upon 
the  following  appeal  undertaking: 
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^'  |ss. 


**The  State  of  Nebraska, 
DouGi^s  County. 

"James  H.  Johnson,  plff., 

V. 

Georgianna  E.  Crossle  and 
Henry  W.  Crossle,  defts. 

"Before  A.  C.  Read,  a  justice  of  the  peace  of 
Omaha  precinct,  Douglas  county,  Nebraska. 

"Whereas,  on  the  27th  day  of  December,  1888, 
James  H.  Johnson  recovered  a  judgment  against 
Georgianna  E.  Crossle  and  Henry  W.  Crossle  be- 
fore A.  C.  Read,  a  justice  of  the  peace,  for  the  sum 
of  f  156.98,  and  costs  of  suit  taxed  at  f  2.50,  and  the 
said  defendants  intend  to  api>eal  said  cause  to  the 
district  court  of  Douglas  county: 

"Now,  therefore,  I,  David  Reed,  do  promise  and 
undertake  to  the  said  James  H.  Johnson,  in  the 
sum  of  three  hundred  and  thirteen  dollars,  that 
the  said  Georgianna  E.  Crossle  and  Henry  Crossle 
shall  prosecute  their  appeal  to  effect,  and  without 
unnecessary  delay,  and  that  said  appellants,  if 
judgment  be  adjudged  against  them  on  the  ap- 
peal, will  satisfy  such  judgment  and  costs. 

"David  Reed.  * 

"Executed  in  my  presence,  and  surety  approved 
by  me,  this  5th  day  of  January,  1889. 

"A.  C.  Read, 
^^  Just  ice  of  the  PeaceJ*^ 

The  petition  alleges  the  execution  and  delivery 
of  the  undertaking,  the  approval  thereof,  the 
prosecution  of  the  appeal  to  the  district  court,  the 
recovery  therein  by  the  plaintiff  of  a  judgment 
against  Henry  W.  Crossle  for  the  sum  of  |182.90 
and  costs  of  suit,  and  that  the  whole  of  said  judg- 
ment is  unpaid.     The  answer  sets  up  affirmative 
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defenses,  all  of  which,  except  that  no  execution 
has  been  issued  upon  the  judgment  recovered  in 
the  appellate  court,  were  put  in  issue  by  the  reply. 
At  the  close  of  the  plaintiff's  testimony  in  the  suit 
on  the  undertaking  the  defendant  moved  for  a 
nonsuit  upon  the  following  grounds: 

"1.  No  evidence  has  been  introduced  showing 
that  this  defendant  ever  signed  any  bond  as  in  the 
petition  herein  alleged. 

"2.  No  execution  has  been  issued  in  pursuance 
of  the  judgment  in  said  petition  alleged  to  have 
been  obtained  against  the  principals  in  tlie  bond, 
nor  any  proof  that  any  attempt  has  been  made  to 
collect  such  judgment  from  the  said  principals. 

"3.  That  there  was  an  alteration  in  the  terms  of 
the  bond  in  the  said  petition  pleaded  without  the 
consent  of  this  defendant. 

^*4.  That  there  was  an  alteration  of  the  relations 
between  the  principals* named  in  the  bond  in  this 
petition  pleaded.'' 

This  motion  was  sustained  by  the  county  court, 
and  the  cause  dismissed.  Thereupon  plaintiff 
prosecuted  error  to  the  district  court,  where  the 
judgment  and  ruling  of  the  county  court  were  sus- 
tained. To  obtain  a  reversal  of  said  judgment  of 
affirmance  is  the  object  of  these  proceedings. 

Did  the  district  court  err  in  affirming  such  judg- 
ment of  the  county  court?  The  proper  determina- 
tion of  the  question  requires  an  examination  and 
consideration  of  the  different  grounds  set  forth  in 
the  motion  to  dismiss,  which  we  will  take  up  in 
their  order. 

As  to  the  lack  of  evidence  on  the  part  of  plaint- 
iff to  show  that  the  defendant  signed  the  appeal 
undertaking,  all  that  we  need  say  is  that  the 
answer  admits  the  signing  of  the  instrument  by 
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the  defendant.  Plaintiff,  therefore,  was  not  callt^l 
upon  to  prove  the  execution  of  the  bond. 

The  second  ground  urged  for  the  dismissal  was 
equally  untenable.  There  is  no  provision  of  stat- 
ute which  requires  that  an  execution  shall  be 
issued  upon  a  judgment  before  an  action  can  be 
maintained  upon  an  appeal  bond.  The  conditions 
in  the  bond  in  suit  are  in  the  language  of  the  stat- 
ute,— ^that  appellants  will  prosecute  their  appeal 
to  effect  and  without  unnecessary  delay,  and  that 
said  appellants,  if  judgment  be  adjudged  against 
them  on  appeal,  will  satisfy  such  judgment 
and  costs.  Upon  the  recovery  of  the  judgment 
against  the  principal  in  the  bond  the  surety  be- 
came at  once  absolutely  liable  for  the  payment 
thereof,  upon  the  default  of  the  principal  to  do  so. 
The  right  of  action  accrued  upon  the  bond  upon 
the  rendition  of  the  judgment;  and  the  failure  ta 
issue  an  execution  is  no  defense.  {Flannagan  v. 
Clct^land,  44  Neb.,  58.) 

The  third  ground  of  the  motion  is  without  merit. 
The  question  of  the  alteration  of  the  terms  of  the 
bond  could  not  have  arisen  at  the  time  plaintiff 
closed  the  case;  but  in  any  event  no  such  ilesue 
was  tendered  by  the  pleadings.  The  alleged  al- 
teration pleaded  in  the  answer  consisted  in  the 
continuance  of  the  cause  from  which  the  appeal 
was  taken,  when  it  was  reached  for  trial,  without 
the  knowledge  and  consent  of  the  surety.  This, 
constituted  no  defense,  as  it  did  not  operate  to 
release  the  surety.  {HoweU  v.  Alma  Milling  Co.,  36 
Neb.,  80.) 

We  presume  the  decision  in  the  county  court,  as 
well  as  in  the  district  court,  was  based  upon  the 
fourth  or  last  subdivision  of  the  motion.  The 
judgment  from  which  the  appeal  was  taken  was 
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against  both  Georgianna  E.  Crossle  and  Henry  W. 
Crossle,  while  on  the  trial  on  appeal  plaintiff  re- 
covered judgment  against  Henry  W.  Crossle 
alone.  As  the  judgment  appealed  from  was 
against  two  defendants,  and  inthe  appellate  court 
plaintiff  recovered  against  one  of  them  alone,  the 
question  is  squarely  presented  whether  the  surety 
is  liable,  under  the  terms  of  his  bond,  for  the  pay- 
ment of  this  last  judgment  Section  1006  of  the 
Code  declares:  "In  all  cases,  not  otherwise  spe- 
cially provided  for  by  law,  either  party  may  ap- 
peal from  the  final  judgment  of  any  justice  of  the 
peace  to  the  district  court  of  the  county  where  the 
judgment  was  rendered."  Section  1007  reads  as 
follows:  "The  party  appealing  shall,  within  ten 
days  from  the  rendition  of  judgment,  enter  into 
an  undertaking  to  the  adverse  party,  with  at  least 
one  good  and  suflBcient  surety,  to  be  approved  by 
such  justice,  in  a  sum  not  less  than  fifty  dollars  in 
any  case,  nor  less  than  double  the  amount  of  judg- 
ment and  costs,  conditioned:  First — That  the  ap- 
pellant will  prosecute  his  appeal  to  effect  and 
without  unnecessary  delay.  Second — That  if 
judgment  be  adjudged  against  him  on  the  appeal, 
he  will  satisfy  such  judgment  and  costs.  Such 
undertaking  need  not  be  signed  by  the  appellant." 
Section  1014  reads  thus:  "When  any  appeal  shall 
be  dismissed,  or  when  judgment  shall  be  entered 
in  the  district  court  against  the  appellant,  the 
surety  in  the  undertaking  shall  be  liable  to  the 
appellee  for  the  whole  amount  of  the  debt,  costs, 
and  damages  recovered  against  the  appellant." 
The  undertaking  under  consideration  is  purely 
statutory,  and  we  must  look  to  the  statute  under 
which  it  was  executed  in  determining  its  legal 
effect.     In  speaking  of  the  appellants  the  statute 
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uses  the  singular  number  alone.  It  in  unequivo- 
cal language  makes  the  surety  liable  for  any  judg- 
ment recovered  by  the  appellee  against  the  appel- 
lant  in  the  district  court.  Here  judgment  was 
against  two  in  the  justice  court,  upon  a  promis- 
sory note,  a  joint  and  several  obligation.  Either 
one  of  the  defendants  alone  had  a  perfect  right, 
under  the  statute,  to  prosecute  an  appeal  upon 
giving  an  undertaking,  and  had  that  method  been 
adopted  it  would  have  brought  up  the  case  as  to 
both  (Wilcox  V.  Raheiiy  24  Neb.,  368;  Polk  v.  Covelly 
43  Neb.,  884) ;  and  there  can  be  no  room  for  doubt 
that  the  surety  on  such  undertaking  would  have 
been  liable  for  any  judgment  recovered  in  the  dis- 
trict court  against  the  defendants,  or  either  of 
them.  While  one  out  of  two  or  more  persons 
against  whom  a  judgment  has  been  rendered  may 
alone  appeal,  he  may,  if  he  so  prefers,  unite  with 
the  others  in  the  appeal  by  giving  a  single  under- 
taking, in  which  event  the  surety  on  the  appeal 
bond  is  liable  thereon  when  judgment  in  the  dis- 
trict court  is  against  part  of  the  appellants  only. 
When  two  or  more  appeal  by  uniting  in  a  single 
undertaking,  the  sureties  thereon  are  the  sureties 
of  all,  and  must  answer  for  any  judgment  which 
shall  be  recovered  against  one  or  all  of  the  appel- 
lants. The  effect  of  executing  this  single  under- 
taking was  to  prevent  an  execution  issuing  out  of 
the  justice's  court  upon  the  judgment,  against 
either  of  the  appellants.  The  appeal,  in  effect, 
was  several  by  each  defendant,  and  it  would  be  a 
narrow  construction  of  the  statute,  and  against 
the  manifest  intention  of  the  law-makers,  to  hold 
that  the  surety  in  this  case  is  released  from  his 
obligation  merely  because  the  judgment  in  the 
appellate  court  was  not  against  both  the  appel- 
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lants.  The  precise  question  has  been  considered 
and  passed  upon  by  other  courts  in  harmony  with 
the  conclusion  reached  by  us,  as  an  examination 
of  the  following  cases  will  disclose:  Seacord  v. 
Morgan^  35  How.  Pr.  [N.  Y.],  487;  Potter  v.  Van 
Vrankefij  36  N.  Y.,  629;  Bentley  v.  Dorcas^  11  O.  St., 
398;  Alber  t\  FroeUch,  39  O.  St,  245;  Helt  r.  Whit^ 
tier,  31  O.  St.,  475;  Hood  v.  Mathis,  21  Mo.,  308. 
The  only  case  we  have  found  in  our  investigation 
of  the  question  which  holds  a  contrary  doctrine  is 
Lang  v.  PikCy  27  O.  St.,  498,  which  was  decided  by  a 
divided  court,  and  that  decision  was  expressly 
overruled  by  a  united  court  in  Alber  v.  Froelichy 
reported  in  39  O.  St,  245. 

None  of  the  reasons  assigned  in  the  motion 
made  in  the  county  court  for  granting  a  dismissal 
of  the  cause  being  well  taken,  and  no  other  suffi- 
cient cause  appearing  for  sustaining  said  motion, 
the  district  court  erred  in  affirming  the  judgment 
of  the  county  court  The  judgment  of  the  district 
court  must  be  reversed  and  the  cause  remanded  to 
that  court,  with  directions  to  reverse  the  judg- 
ment of  the  county  court 


Beversed  and  remanded. 


Jerry  Denslow  v.  Ida  Dodendorp. 

Filed  Mabch  3,  1896.    No.  6108, 

1.  Justice*  of  the  Peace:   FmAL  Order:    Appeal.    It  Is  only 

from  a  final  judgment  of  a  Justice  of  the  peace  that  an 
appeal  lies.     (RiMle  v.  Yates,  10  Neb.»  510.) 

2.  Dismissal  of  Appeal.    Where  a  district  court  has  properly 

dismissed  an  appeal  from  a  Justice  of  the  peace,  such  ord^r 


•  I 


(. 
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of  dismissal  will  not  be  reverited  merely  because  a  bad 
reason  was  assigned  for  the  decision.  Leake  v,  Oallogly, 
84  Neb.,  859,  followed. 

Error  from  the  district  court  of  Dodge  county. 
Tried  below  before  Marshall,  J. 

A.  H.  BriggSy  for  plaintiff  in  error. 

T.  M.  Frans€j  contra. 

NORVAL,  J. 

Ida  Dodendorf  brought  suit  before  Hal  Christy, 
a  justice  of  the  peace  of  Cuming  township,  in 
Dodge  county,  against  Jerry  Denslow  to  recover 
the  sum  of  f 82.41  for  work  and  labor.  The  par- 
ties appeared,  and  trial  was  had  before  the  justice 
on  July  20,  1892,  who  on  said  date  spread  upon 
his  docket  the  following  entry:  "Upon  the  hear- 
ing of  the  evidence  I  find  that  there  is  due  the 
plaintiff  from  the  defendant  the  sum  of  ^82.41, 
and  costs  of  this  action,  taxed  at  f 6.05.  Dated 
this  20th  day  of  July,  1892.  Hal  Christy,  Justice 
of  the  Peace."  On  July  27  the  defendant  filed 
with  the  justice  an  appeal  bond,  which  was  duly 
approved.  A  transcript  of  the  proceedings,  in- 
eluding  the  appeal  undertaking,  was  filed  by  the 
defendant  in  the  district  court  on  the  20th  day  of 
August,  1892.  Subsequently  the  plaintiff  and  ap- 
pellee filed  in  the  district  court  a  motion  to  dis- 
miss the  appeal,  because  the  transcript  was  filed 
after  the  expiration  of  the  time  required  by  law, 
which  motion  was  sustained  and  the  appeal  dis- 
missed. To  obtain  a  reversal  of  this  decision  is 
the  purpose  of  this  proceeding. 

It  is  conceded  by  plaintiff  in  error  that  the 
transcript  was  filed  in  the  office  of  the  clerk  of  the 
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district  court  one  day  beyond  the  period  allowed 
by  statute  within  which  to  perfect  an  appeal,  but 
he  insists  that  the  delay  was  not  occasioned 
through  his  fault  or  laches;  hence  the  appeal 
should  not  have  been  dismissed.  It  is  disclosed 
that  the  transcript  was  obtained  by  the  plaintiff 
in  error  from  the  justice  on  August  18,  and  upon 
the  same  day  it  was  inclosed  in  an  envelope  ad- 
dressed to  the  clerk  of  the  district  court  of  Dodge 
county,  with  postage  prepaid  thereon,  and  de- 
posited in  the  post-oflfice  at  Scribner,  Nebraska, 
which  was  in  ample  time  for  it  to  have  reached 
its  destination  by  the  usual  course  of  mail,  and  to 
have  been  received  and  filed  by  said  clerk  within 
the  statutory  period.  It  is  insisted  by  plaintiff  in 
error  that  he  had  a  right  to  rely  upon  the  United 
States  mail  for  the  transmission  of  his  transcript, 
and  having  mailed  it  in  time,  he  exercised  that 
degree  of  diligence  which  the  law  required  of  him 
in  perfecting  his  appeal,  and  Clieney  t?.  Buck- 
mastery  29  Neb.,  420,  is  cited  to  sustain  the  propo- 
sition. That  case  lacks  analogy.  There  the  re- 
quest for  the  transcript  was,  it  is  true,  made  by 
mail  four  days  after  the  entry  of  the  judgment, 
yet  the  letter  making  the  demand  was  promptly 
received  by  the  county  judge,  who  negligently 
failed  to  make  a  transcript  of  the  proceedings 
until  the  expiration  of  more  than  thirty  days  after 
the  entry  of  the  judgment.  It  was  ruled  that  the 
right  to  appeal  was  not  lost  by  the  neglect  or  fail- 
ure of  the  county  judge  to  prepare  the  transcript 
in  time.  No  laches  of  a  public  officer  is  imputed 
in  this  case.  The  question  discussed  by  counsel 
herein  was  not  involved  in  Cheney  v.  Buckmaster. 
Nor  do  we  now  propose  to  express  an  opinion 
thereon.    Conceding  that  Denslow  exercised  due 
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diligence  in  attempting  to  perfect  his  appeal, 
and  that  he  had  a  right  to  rely  upon  one  of  the 
agencies  of  the  general  government  for .  the 
prompt  transmission  of  the  transcript,  which  we 
do  not  decide,  nevertheless  the  appeal  was  rightly 
dismissed,  for  the  reason  no  final  judgment  was 
rendered  by  the  justice.  He  made  findings,  but 
rendered  no  judgment  thereon,  therefore  the 
cause  was  not  appealable.  {Nichols  v.  Hail^  5  Neb., 
191;  Riddle  v.  Yates,  10  Neb.,  610;  Daniels  v.  Tib- 
hits,  16  Neb.,  666;  Stone  v.  Neeley,  34  Neb.,  81.) 
It  is  probably  true  the  learned  district  judge 
predicated  his  decision  upon  the  ground  the  ap- 
peal was  not  taken  in  time,  and  not  because  there 
was  no  final  order  or  judgment  to  appeal  from, 
but  that  is  unimportant.  The  essential  thing  is 
that  the  appeal  was  properly  dismissed,  even 
though  the  decision  of  the  court  below  may  have 
been  predicated  upon  grounds  that  were  not  tena- 
ble. This  was  expressly  held  in  Leake  v.  Oaltoghj, 
34  Neb.,  859.  The  judgment  dismissing  the  ap- 
peal is 

Affirmed. 


W.  T.  Scott  et  al.  v.  Ab.  Kirschbaum  bt  al. 

Filed  Mabch  3,  1896.    No.  6247. 

L  Attomeyfl:  Collections:  Unauthorized  Appearance: 
Damages.  In  an  action  solely  for  money  alleged  to  have 
been  collected  by  the  defendants,  to  whom,  as  attorneys 
at  law,  the  collection  of  the  same  had  been  intrusted,  a 
recovery  for  damages  resulting  from  an  unauthorized 
appearance  by  defendants  as  attorneys  at  law  in  an 
action  entirely  independent  of  the  aforesaid  collection 
cannot  be  sustained. 


47    381 
f59    782 
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2.  Attachment:  Payment  by  Oarnishees:  Jurisdiction. 
Garnishees,  who,  in  good  faith,  pay  into  court  money 
due  from  them  to  an  attachment  defendant,  not  exceed- 
ing the  attachment  creditor's  claim  in  such  court,  cannot 
he  held  liable  afterwards  to  pay  the  same  amount  at  the 
suit  of  the  attachment  debtor,  even  though  such  payment 
as  garnishees  was  made  before  jurisdiction  had  been 
acquired  of  the  person  to  whom  the  debt  was  originally 
due  from  the  garnishees. 

Error  from  the  district  court  of  Lancaster 
county.    Tried  below  before  Strode,  J. 

Hartcood^  Ames  d  Pettis  and  Sedgwick  &  PoiceTj 
for  plaintiffs  in  error. 

References:  Wilson  v.  Burneij^  8  Neb.,  39;  Rocli- 
ereau  v.Gnidry^  24  La.  Ann.,  294;  Ohio  d  M.  R.  Co. 
V.  Alvey,  43  Ind.,  180;  Clotigh  v.  Buck,  6  Neb.,  343; 
Meyer  v.  Shamp,  26  Neb.,  729. 

Halleck  F.  Rose  and  John.S.  Bishop^  contra. 

References:  Russell  v.  Rosenbaumy  24  Neb.,  769; 
Laidlmr  r.  Morrow^  44  Mich,,  547;  Roy  v,  Baueus, 
43  Barb.  [N.  Y.],  310;  State  v.  Duncan,  37  Neb.,  631; 
Bryan  v.  Duncan,  19  D.  C,  379;  turner  v.  Sioux  City 
&  P.  R.  Co.,  19  Neb.,  247. 

Ryan,  0. 

In  the  district  court  of  Lancaster  county  the 
defendants  in  error  brought  suit  for  the  recovery 
of  the  sum  of  f  100,  and  interest  from  February  1, 
1888,  and  recovered  judgment  as  prayed.  In  the 
petition  Eirschbaum  &  Ck).  was  described  as  a 
partnership  firm  doing  business  in  Philadelphia, 
and  the  defendants  were  alleged  to  have  been 
partners  engaged  in  practicing  law  in  York,  Ne- 
braska. For  a  cause  of  action  in  favor  of  the  first 
named  firm  it  was  alleged  that  the  firm  last 
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named  had,  as  attorneyB  at  law,  collected  for  the 
first  named  firm  about  February  1,  1888,  the  sum 
of  f  100,  which  they  had  failed  and  refused  to  pay. 
By  answer,  Scott  &  Gilbert  admitted  that,  as  at- 
torneys at  law  in  the  employ  of  Kirschbaum  & 
Co.,  they  had  collected  1497.15  on  February  9, 
1888,  but  they  alleged  that  on  the  same  day,  and 
immediately  after  the  receipt  of  such  money,  said 
firm  of  Scott  &  Gilbert  had  been  garnished  under 
an  attachment  against  Kirschbaum  &  Co.  The 
action  in  which  the  garnishment  process  issued 
had  been  brought  before  a  justice  of  the  peace  of 
York  county  by  J.  H.  Hamilton,  formerly  sheriff 
of  York  county,  upon  an  indemnity  bond,  for  the 
recovery  of  certain  expenses  and  attorney's  fees 
which  he  had  been  compelled  to  advance  in  de- 
fending a  suit  brought  against  himself  as  sheriff 
on  account  of  an  attachment  which  he  had  levied 
to  enforce  the  collection  of  a  claim  upon  which 
suit  had  been  brought  by  Kirschbaum  &  Co. 

The  case  at  bar  has  heretofore  been  before  this 
court,  upon  which  occasion  a  judgment  in  favor 
of  Scott  &  Gilbert  was  reversed.  In  the  opinion 
then  delivered  it  was  said  that  the  questions  to  be 
determined  in  the  district  court,  upon  proper  is- 
sues, were  whether  or  not  the  garnishment  was  in 
good  faith,  and  whether  or  not  the  action  was  one 
in  which  an  attfichment  would  lie.  {Kirschbaum  v. 
Scoff y  35  Neb.,  199.)  As  these  requirements  as  to 
pleading  have  been  satisfactorily  met,  there  is  no 
occasion  for  further  reference  to  the  former  opin- 
ion. Not  only  have  the  issues  presented  these 
questions,  but  the  evidence  leaves  no  reason  for 
doubt  that  Scott  &  Gilbert  acted  in  the  utmost 
good  faith  in  respect  to  the  notice  of  garnishment 
served  upon  them,  and,  having  paid  into  court 
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only  what  they  were  therein  required  to  pay  by 
due  order  of  the  court,  they  have  satisfactorily  to 
Kirschbaum  &  Co.  accounted  for  the  balance  of 
the  collection  which  they  held  at  the  time  notice 
of  garnishment  was  served  upon  them. 

Upon  request  of  Kirschbaum  &  Co.  the  district 
court  gave  three  instructions  upon  the  theory 
which  is  sufficiently  illustrated  by  the  first  in- 
struction, which  was  in  the  following  language: 
"In  this  case  it  is  urged  that  the  money  sought  to 
be  recovered  is  in  part  proceeds  of  a  collection 
sent  by  L.  C.  Burr,  attorney  for  plaintiffs,  to  the 
defendants,  and  that,  respecting  the  collection 
thereof,  the  defendants  had  no  direct  communi- 
cation with  the  plaintiffs  on  the  funds  being  at- 
tached.    As  appears  from  the  evidence,  it  was  the 
duty  of  the  defendants  to  follow  the  directions  of 
Mr.  Burr,  from  whom  they  received  the  collection, 
in  the  matter  of  protecting  the  funds  arising 
therefrom;  and  if  you  find  in  this  case  that  said 
Burr  instructed  defendants  that  the  claim  was 
unjust,  the  enforcement  of  which  was  sought  by 
an  attachment,  and  not  to  appear  in  such  case, 
but  to  require  notice  to  non-residents  to  be  pub- 
lished as  required  by  law,  and  await  word  from 
their  principals,  and  that  defendants,  in  violation 
of  such  direction,  wrongfully  assumed  to  appear 
in  said  cause  for  their  principals,  the  owners  of 
the  attached  fund,  and  on  a  judgment  based  on 
such  wrongful  appearance,  without  any  service  of 
summons  made  or  notice  published  therein,  paid 
out  said  funds  or  any  part  thereof,  then  such  pay- 
ment would  be  voluntary  and  wrongful  and  de- 
fendants are  liable  for  any  sum  withheld  from 
plaintiff  on  account  thereof."     It  is  but  fair,  be- 
fore discussing  the  principles  contained  in  the 
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above  instructions,  to  say  that,  as  soon  as  the 
notice  of  garnishment  was  served  upon  Scott  & 
Gilbert,  one  of  these  garnishees  telephoned  Mr. 
Bnrr^s  law  partner  of  the  said  garnishment.     The 
garnishment  was  on  February  9,  and  in  a  letter  of 
Mr.  Burr's,  of  the  date  of  five  days  thereafter,  he 
admitted  that  he  had  knowledge  of  the  garnish- 
ment.   It  was  scarcely  true, — certainly  it  was  not 
fair  to  Scott  &  Gilbert, — to  state  in  the  instruc- 
tion that  it  was  agreed  that  the  defendants  had 
no  direct  communication  with  the  plaintiffs  on 
the  funds  being  attached.     As  appears  from  the 
evidence,  Mr.  Burr  was  the  attorney  for  Kirsch- 
baum &  Co.,  by  whom  their  claim  for  collection 
had  been  sent  to  Scott  &  Gilbert;  and,  while  in 
strictness  these  latter  attorneys  did  not  commu- 
nicate the  fact  of  the  garnishment  directly  to 
plaintiffs,  they  did  immediately  notify  the  firm 
of  attorneys  of  which  Mr.  Burr  was  a  member. 
Perhaps  a  reversal  should  not  be  predicated  on 
this  part  of  the  instruction  quoted.     It  is,  how- 
ever, dangerously  near  prejudicial  error.     As  we 
understand  the  theory  of  the  above  instruction, 
the  liability  of  Scott  &  Gilbert  was  thereby  made 
dependent  upon  either  of  two  propositions :  First, 
because  before  summons  served  the  court  had  no 
jurisdiction,  and,  therefore,  the  failure  of  the  gar- 
nishees to  contest  that  fact  rendered  them  liable 
to  Kirschbaum  &  Co.;  and  second,  because  Scott 
&  Gilbert  appeared  without  authority  as  attorneys 
for  the  defendant  and  thereby  conferred  jurisdic- 
tion upon  the  court  to  render  judgment  against 
the  firm  of  Kirschbaum  &  Co.     In  respect  to  this 
second  ground  of  alleged  liability  it  may  properly 
be  remarked  that,  so  far  as  this  record  shows, 
Kirschbaum  &  Co.  have  never  sought  to  have  set 
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aside  the  judgment  which  they  now  claim  should 
never  have  been  rendered  against  that  firm, 
neither  has  the  justness  of  the  claim  of  Hamilton 
in  any  way  been  called  in  question.  There  is, 
however,  one  thing  very  certain,  and  that  is,  that 
by  the  petition  there  was  presented  no  such  ques- 
tion as  the  right  to  recover  damages  caused  by 
the  unauthorized  appearance  of  Scott  &  Gilbert 
as  attorneys  for  Kirschbaum  &  Co.  The  instruc- 
tions which  assumed  that  a  right  of  recovery  had 
by  the  petition  been  predicated  upon  their  alleged 
unauthorized  appearance  misstated  the  issues  and 
was  prejudicially  erroneous. 

In  respect  to  the  assumption  that  Scott  &  Gil- 
bert were  bound  to  contest  the  jurisdiction  of  the 
justice  of  the  peace  before  paying  money  upon 
garnishment,  defendants  in  error,  perhaps  uncon- 
sciously, assume  that  these  garnishees  were  at- 
torneys for  Kirschbaum  &  Co.  As  ordinary  gar- 
nishees Scott  &  Gilbert  were  entitled  to  be 
discharged  from  their  liability  to  Kirschbaum  & 
Co.  by  paying  just  as  they  did  pay.  (Code  of  Civil 
Procedure,  sec.  222.)  The  requirement  that  these 
particular  garnishees  should  have  defended  upon 
the  groi^nd  of  a  want  of  jurisdiction  of  the  persons 
of  the  attachment  defendants  certainly  could  not 
have  been  predicated  upon  the  mere  fact  that 
they  were  garnishees.  Probably  the  theory  on 
which  the  recovery  was  for  the  most  part  held 
justifiable  was  that  before  and  without  service  of 
summons  the  attachment  had  no  binding  force 
and  consequently  payment  under  and  because  of 
it,  aflforded  no  protection  to  the  garnishees.  The 
very  well  considered  opinion  in  Da  mall  r.  Maek^ 
46  Neb.,  740,  has  destroyed  whatever  of  plausi- 
bility there  may  theretofore  have  been  in  this  con- 
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tention,  and  no  amplification  of  argument  could 
do  more.  In  any  possible  view  of  this  case  a  re- 
covery could  not  be  justified,  and  the  judgment  of 

the  district  court  is  therefore 

Beyersed. 


State  of  Nebraska,  ex  rel.  Emily  J.  Ooolet, 
Executrix,  v.  Eman  J.  Spirk,  Treasurer. 

Filed  Mabch  3,  1896.    No.  7408. 

Bchool-Land  Contnteti:  Fobfeiture:  Notice:  Review. 
There  is,  in  this  error  proceeding,  involved  only  a  ques- 
tion of  fact  determined  by  the  district  court  upon  con- 
flicting evidenoe.    Its  Judgment  is  therefore  afflrmed. 

Error  from  the  district  court  of  Saline  county. 
Tried  below^  before  Hastings,  J. 

Joshua  Palmer  and  Abbott  &  Abbott ^  for  plaintiff 
in  error. 

A.  8.  ChurchUly  Attorney  O^neralj  Otorge  A.  Day^ 
Deputy  Attorney  General^  and  /.  H.  Chrimniy  contra. 

Ryan,  0. 

Emily  J.  Cooley,  as  relator,  applied  in  the  dis- 
trict court  of  Saline  county  for  a  mandamus  requir- 
ing the  county  treasurer  of  said  county  to  accept 
the  money  she  had  tendered  him,  and  apply  the 
same  to  the  payment  of  delinquent  interest,  and 
receipt  for  the  same  according  to  lavsr.  The  re- 
lator was  the  wife  of  Rufus  Cooley,  who  died 
March  18,  1894,  and  she  became  his  executrix 
June  15,  immediately  thereafter.  On  July  18, 
26 


L 
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1883,  said  Rufus  Cooley  purchased  of  the  state 
of  Nebraska  the  northwest  quarter  of  the  south- 
east quarter  of  section  16,  in  township  8,, 
range  2  east,  6th  principal,  meridian.  This, 
land  was  about  three  miles  distant  from  the 
town  of  Friend  and  was  situate  in  Saline 
county.  The  purchase  price  of  the  land  was- 
1277.50,  due  July  18,  1893.  On  this  sum,  mean- 
time, he  was  required  to  pay  on  the  1st  day 
of  January  of  each  year  fl4.98.  These  install- 
ments of  interest  he  had  paid  for  the  years  1885,. 
1886,  and  1887,  but,  as  alleged  in  the  petition,, 
through  mistake  or  inadvertency  he  failed  to  make 
any  further  payment  In  1889  Mr.  Cooley  took  a 
government  homestead  in  Cheyenne  county  and 
remained  there  until  some  time  in  1890.  On 
March  12,  1890,  the  contract  of  Mr.  Cooley  was- 
declared  forfeited  by  proper  state  authority,  and 
the  only  question  presented  by  the  record  in  this- 
case  is  whether  or  not  this  forfeiture  was  without 
proper  notice  to  Mr.  Cooley.  It  is  not  clear  just 
where  Mr.  Cooley  was  living  when  this  forfeiture 
was  declared,  but  we  infer  from  all  the  evidence 
submitted  on  this  question  that  he  was  in  Chey- 
enne county.  His  wife  and  children,  according  to- 
the  testimony  of  Mrs.  Cooley,  had  their  home  in 
Lincoln,  Nebraska,  during  the  years  1889  and 
1890,  but  she  further  said  that  her  children  were 
attending  the  state  university,  and  that  she  and 
her  children  vibrated  back  and  forth  between  Lin- 
coln and  Cheyenne  county.  She  further  testified 
that  her  husband's  business  address  during  1889^ 
and  1890  was  in  Lincoln.  There  were  introduced 
in  evidence  a  tax  receipt  and  a  redemption  certifi- 
cate issued  by  the  treasurer  of  Saline  county,  both 
of  which  Mrs.  Cooley  testified  had  been  sent  to  her 
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at  Lincoln  by  the  aforesaid  treasurer.  These  were 
of  date  March  4, 1890.  There  was  also  introduced 
a  letter  from  «T.  P.  Clary,  county  treasurer  of  said 
county  of  Saline,  addressed  to  R.  Cooley  at  Lin- 
coln, but  as  this  was  dated  December  15,  1887,  it 
had  but  little  bearing  upon  the  important  fact  in 
this  case  of  the  knowledge  possessed  by  another 
county  treasurer  of  the  whereabouts  of  Rufu» 
CJooley  in  1889  and  in  the  fore  part  of  1890.  Mr. 
Sadilek,  who  was  treasurer  of  Saline  county  in 
1889  and  1890,  and  Mr.  Spirk,  who  was  during  said 
time  his  deputy,  each  testified  that  he  had  no 
knowledge  during  that  time  of  Mr.  Cooley,  and 
that,  not  being  informed  as  to  his  place  of  resi- 
dence, one  of  them  sent  a  registered  letter  ad- 
dressed to  Mr.  Cooley  at  Friend,  the  post-oflftce 
nearest  the  land  described  in  the  school-land  con- 
tract, in  which  letter  was  enclosed  due  and  timely 
notice  of  the  proposed  forfeiture  of  Cooley's  said 
contract.  This  registered  letter  was  returned  un- 
called for,  and  thereafter,  as  shown  by  proof  of 
publication  thereof,  there  was  notice  published  in 
the  Wilber  Repnhlicany  a  weekly  newspaper  pub- 
lished in  said  county,  for  three  consecutive  weeks^ 
being  on  September  5, 12,  and  19, 1889,  that  within 
ninety  days  from  the  date  of  said  notice,  August 
9,  1889,  said  school-land  contract  would  be  for- 
feited.  This  forfeiture,  in  fact,  as  already  stated, 
was  declared  on  March  12,  1890.  In  the  same 
newspaper  there  was  published  a  notice  that  if 
the  amount  due  were  not  meantime  paid  up,  the 
commissioner  of  public  lands  and  buildings  of  the 
state  would,  on  and  after  April  19,  1890,  at  the 
office  of  the  county  treasurer  of  Saline  county, 
offer  for  lease  the  land  described  in  the  aforesaid 
school-land  contract.     No  payment  hating  been 
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made,  there  was  made  by  the  proper  state  authori- 
ties another  lease  of  this  land  on  February  11, 
1892,  to  John  Jahn,  Jr.  The  district  court  found 
adversely  to  the  relator's  contention,  and  from  a 
judgment  to  that  effect  she  prosecutes  error  pro- 
ceedings to  this  court 

Upon  the  question  whether  or  not  the  county 
treasurer  knew  otthe  place  of  residence  or  address 
of  Mr.  Cooley  in  1889  or  1890  there  was  such  an 
amount  of  merely  conflicting  evidence  that  we 
cannot  ignore  the  conclusion  of  the  court  in  re- 
spect thereto.  There  seems  to  be  no  attempt  by 
the  plaintiff  in  error  to  controvert  the  proposition 
that  if  this  fact  must  be  taken  as  established,  then 
service  by  publication  was  proper,  and  that,  under 
the  rules  laid  down  in  State  v.  Clark,  39  Neb.,  899, 
the  conclusions  of  the  trial  court  must  be  sus- 
tained. We  think  counsel  are  correct  in  this  as- 
sumption, and  the  judgment  of  the  district  court  is 


Affirmed. 


IBankbrs  Life  Association  v.  Sarah  G.  Lisoo. 

Filed  Mabch  3,  1896.    No.  6340. 

m 

X  Life  Izumrance:  Written  Applications:  Misrepresenta- 
tions: Evidence  of  Oral  Statements.  In  an  action 
upon  an  insurance  contract  in  the  nature  of  a  life  in- 
surance policy,  the  defendant,  having  alleged  that  the 
misrepresentations  upon  which  it  had  acted  to  its  own 
disadvantage  were  contained  in  the  written  application 
of  the  assured,  was  properly  held  not  entitled  on  the 
trial  to  show  what  oral  representations  the  insured  had 
made  to  a  physician  at  the  time  the  examination  was 
being  made  with  a  view  to  the  approval  or  rejection  of 
the  insurance  applied  for. 
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2. :    :    Atfidavits:     Contkadictoby   BvroENCE. 

On  the  trial  of  an  action  for  the  recovery  of  the  amount 
of  a  life  insurance  policy,  an  affidavit  of  the  heneficiary, 
which  tended  to  show  that,  contrary  to  the  representation 
of  the  assured  in  his  application,  said  insured  had  been 
subject  to  epileptic  fits,  it  was  proper  to  permit  such 
affiant  to  show  that  she  never  knowingly  subscribed  to 
or  made  the  statements  in  the  affidavit  contained. 

3«  Xisconduct  of  Attorneys:  Objections:  Waiveb  of  Ebbob. 
Alleged  misconduct  of  the  counsel  in  the  course  of  the 
trial  in  the  district  court,  to  which  no  objection  was 
ruled  upon,  and  as  to  which  ruling  consequently  no  ex- 
ception was  taken,  cannot  be  considered  in  the  supreme 
court.    Following  Oran  v.  Houston,  45  Neb.,  813. 

Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Ferguson,  J. 

Gregory^  Day  d  Day  and  Sullivan  &  Sullivan^  for 
plaintiff  in  error, 

Caicin  d  McHughj  contra. 

Ryan,  C. 

In  this  action  in  the  district  court  of  Douglas 
county  the  plaintiff  in  that  court  recovered  judg- 
ment upon  a  verdict  in  her  favor  in  the  sum  of 
12,341.97.  To  reverse  this  judgment  the  Bankers 
Life  Association,  the  judgment  defendant,  prose- 
cutes error  proceedings  in  this  court. 

Sarah  G.  Lisco,  the  defendant  in  error,  was  the 
wife  of  John  Lisco,  who,  on  October  28,  1889,  ef- 
fected an  insurance  upon  his  life  by  becoming  a 
member  of  the  aforesaid  Bankers  Life  Associa- 
tion. On  the  28th  day  of  November,  1889,  John 
Lisco  died,  and  the  present  action  was  rendered 
necessary  by  the  refusal  of  the  plaintiff  in  error  to 
pay  the  amount  to  which  the  defendant  in  error 
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was  apparently  entitled  by  the  terms  of  the  con- 
tract under  which  its  membership  had  been  be- 
stowed upon  the  deceased.  In  brief,  the  refusal 
to  make  the  payment  was,  as  stated  in  the  answer, 
because  of  misrepresentations  of  John  Lisco  as  to 
the  history  and  condition  of  his  health  and  as  to 
his  habits,  which  were  made  in  his  application  for 
membership  as  aforesaid.  In  respect  to  his  habits 
it  was  alleged  by  the  answer  that  the  drinking  of 
wine,  spirits,  or  malt  liquor  had  been  falsely  rep- 
resented by  the  applicant  not  to  be  with  him  a 
daily  habit.  It  was  further  alleged  that  by  his 
excessive  use  of  intoxicating  liquors  after  he  be- 
came a  member  of  said  association  John  Lisco  for- 
feited his  rights  as  such  member.  In  respect  to 
the  applicant's  health  and  the  true  history  thereof 
it  was  by  answer  averred  that  he  was  subject  to 
epileptic  fits,  which  fact  he  failed  by  his  applica- 
tion to  disclose,  though  one  question  therein 
answered  falsely  by  him  should  have  disclosed 
that  fact  had  it  been  answered  truly.  By  the 
answer  it  was  furthermore  alleged  that  the  death 
of  John  Lisco  was  caused  by  an  epileptic  fit,  and 
that  by  the  terms  of  the  express  conditions  of  the 
contract  between  the  Bankers  Life  Association 
and  John  Lisco  the  above  misrepresentations  ren- 
dered void  the  claim  of  the  defendant  in  error. 

The  evidence  as  to  whether  John  Lisco  was  in 
the  daily  habit  of  using  intoxicating  liquors  was 
very  contradictory,  and,  therefore,  the  special 
finding  of  the  jury  upon  that  proposition  cannot 
be  disturbed.  There  was  also  evidence  from 
which  the  jury  might  have  inferred  that  John 
Lisco  had  been  subject  to  epilepsy  for  some  years 
before  he  made  application  for  membership  in  the 
Bankers  Life  Association,  but  there  was  no  evi- 


Vol.  47]       JANUARY  TERM,  1896.  343 


Bankers  Life  Aaaodation  y.  Lisco. 


dence  that  his  death  was  caused  by  epilepsy. 
There  was  an  apparent  preponderance  contrary  to 
the  showing  that  he  had  ever  been  subject  to  epi- 
lepsy,  and  upon  this  the  special  finding  cannot  be 
disturbed. 

Of  the  evidence  tending  to  establish  the  affirma- 
tive of  the  proposition  last  above  referred  to,  one 
portion  was  an  affidavit  made  by  Sarah  G.  Lisco, 
the  defendant  in  error,  on  January  11,  1890,  in 
which  was  the  following  language:  "I  am  the  wife 
of  the  deceased,  John  Lisco,  and  my  lamented  hus- 
band has  not,  to  my  knowledge,  had  an  epileptic 
fit  for  the  last  five  or  six  years,  and  no  other  sick- 
ness, only  occasionally  that  of  sick  headache,  and, 
prior  to  that  time  not  to  exceed  two  or  three  fits  a 
jear — some  years  not  any  at  all."  This  affidavit, 
it  would  seem,  was  sent  to  the  Bankers  Life  Asso- 
ciation at  Des  Moines,  Iowa,  and  was  introduced 
in  evidence  in  connection  with  a  deposition  of  one 
of  the  officers  of  the  ^foresaid  association.  It  is 
insisted  that  there  was  error  in  permitting  Mrs, 
Lisco  to  testify  as  to  the  ill-health  with  which  she 
was  suffering  at  the  date  of  said  affidavit,  and  that 
she  never  knowingly  subscribed  or  swore  to  the 
above  quoted  statements.  We  have  had  called  to 
our  notice,  and  have  been  able  to  discover,  no  good 
reason  why  Mrs.  Lisco  should  not  have  been  per- 
mitted to  deny  these  statements  imputed  to  her. 
The  weight  to  be  given  such  denial  was  solely  a 
question  of  fact  to  be  considered  by  the  jury. 

The  matters  of  defense  pleaded  in  the  answer  to 
avoid  the  alleged  liability  of  the  plaintiff  in  error 
w^ere  all  predicated  upon  written  statements  made 
in  the  application  of  Lisco.  It  was  therefore  im- 
proper to  prove  that  oral  statements  were  made 
by  Lisco  to  the  medical  examiner  outside  the  writ- 
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ten  matters  pleaded  as  aforesaid  for  the  purpose 
of  obtaining  insurance, — at  least,  we  are  unaware 
of  any  theory  on  which  such  evidence  could  be 
competent,  and  upon  this  point  there  was  no  at- 
tempt to  enlighten  by  offers  of  what  the  proposed 
testimony  would  disclose,  if  permitted  to  be  given. 
The  district  court  therefore  property  sustained  an 
objection  to  the  question  propounded  as  to  what 
these  statements  were,  which  were  made  to  the 
medical  examiner,  and  which  were  not  included  in 
the  written  application. 

It  is  urged  in  the  petition  in  error  that  the  court 
erred  in  failing  to  state  to  the  jury  that  in  the 
answer  it  was  pleaded  that  John  Lisco  warranted 
his  statements  in  the  application  to  be  true.  It 
may  be  that  the  force  of  this  objection  is  not 
clearly  understood,  but  it  does  seem  to  us  that 
plaintiff  in  error  has  no  just  cause  of  complaint  in 
view  of  the  following  considerations :  The  court  in 
describing  the  answer  used  this  language:  "The 
defendant  claims  in  its  answer  that  the  said  Lisco 
in  his  application  for  insurance  misrepresented, 
and  made  untrue  answers  of  his  physical  condi- 
tions, and  that  by  reason  thereof  said  certificate 
had  become  null  and  void."  The  certificate  re- 
ferred to  in  the  above  instruations,  in  so  far  as  it 
should  be  considered  in  this  case,  was  described  in 
the  pleadings,  and  throughout  the  trial  was 
treated  as  performing  the  same  offices  as  are  ordi- 
narily performed  by  an  insurance  policy.  In  the 
first,  fourth,  and  sixth  instructions  given  upon  the 
request  of  the  plaintiff  in  error  the  jury  were  in 
express  terms  told  that  the  several  representa- 
tions amounted  to  warranties,  and  we  cannot  see 
why  any  failure  in  the  description  of  the  issues  in 
this  respect  raised  by  the  answer  was  not  cured. 
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if  indeed  a  fuller  description  thereof  was  neces- 
sary, which  we  greatly  doubt 

To  instructions  1,  2,  3,  and  4,  given  by  the  court 
upon  its  own  motion,  a  single  exception,  in  gross, 
was  taken,  and  in  the  motion  for  a  new  trial  the 
same  method  was  pursued.  Although  by  the 
amended  petition  in  error  the  correctness  of  the 
particular  instruction  given  by  the  court  num- 
bered 2  is  challenged  separately  from  any  other, 
we  are  not  justified  in  overlooking  the  above  de- 
scribed previous  grouping  of  the  instructions,  and, 
as  some  of  them  were  undoubtedly  given  properly, 
we  cannot  consider  whether  or  not  there  was  error 
in  giving  instruction  numbered  2,  separately  as- 
sailed by  the  amended  petition  in  error. 

It  is  finally  urged  that  there  was  misconduct 
upon  the  part  of  the  counsel  for  the  defendant  in 
error,  as  asserted,  in  presenting  as  facts  a  whole 
series  of  matters  which  were  outside  the  record, 
were  not  embraced  in  any  evidence,  and  in  reality 
were  untrue.  While  the  fact  that  objection  was 
made  to  this  language  was  recited  in  the  affidavit, 
in  which  alone  is  there  found  any  reference  to  this 
part  of  the  trial,  there  was  no  ruling  upon  or  ex- 
ception as  to  such  ruling  taken  by  the  plaintiff  in 
error.  This  was  indispensably  necessary  to  secure 
a  review  of  alleged  errors  of  this  nature.  {Gran  v. 
Houstofiy  45  Neb.,  813.) 

There  being  discovered  no  prejudicial  error  in 
the  record,  the  judgment  of  the  district  court  is 


Affibbibd. 
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56    453 


^^  E.  A.  Moore,  appellant,  v.  C.  R.  Scott  bt  al., 

*68   149  APPELLEES. 

Filed  March  3, 1896.    No.  5983. 

1.  Vendor  and  Vendee:  Misrepresentations:  Evidence: 
Rescission.  One  who,  as  an  Inducement  to  a  sale  of 
land»  in  good  faith  states  to  the  vendee  that  reliable  third 
persons  have  represented  the  land  to  him  as  being  of  a 
certain  character,  and  who  at  the  same  time  states  that 
he  has  no  personal  knowledge  in  regard  to  the  land,  does 
not  thereby  adopt  such  representations  as  his  own,  and 
rescission  cannot  be  had  merely  because  they  prove 
false. 

2. :    :    :    .    The  statement  that  such 

third  persons  are  reliable,  being  merely  the  expression 
of  an  opinion,  is  insufficient  to  charge  the  vendor  in  an 
action  to  rescind,  at  least  where  he  honestly  believed 
them  reliable  when  the  statement  was  made. 

3.  Mistakes:  Equity:  Misrepresentations.  The  Jurisdiction 
of  equity  to  relieve  against  mutual  mistakes  is,  in  gen- 
eral, confined  to  cases  where,  because  of  such  mistake, 
the  minds  of  the  parties  never  met,  and  there  was  there- 
fore no  contract,  and  to  cases  where  the  contract  made 
was  not  correctly  expressed  by  the  instrument  evidencing 
it.  Relief  cannot  be  given  because  of  misapprehensions 
in  regard  to  a  collateral  matter,  as  in  regard  to  a  fact 
incidentally  affecting  the  value  of  the  subject-matter  of 
the  contract,  there  being  no  deception  or  wrongful  con- 
cealment. 

Appeal  from  the  district  court  of  Buffalo 
county.    Heard  below  before  Holcomb,  J, 

R.  A.  Moore,  pro  se. 

References:  Hoock  v.  Bouyman,  42  Neb.,  80,  87; 
Mead  v.  BunUy  32  N.  Y.,  275;  Olson  v.  Orton,  28 
Minn.,  36;  Harvey  v.  Smith,  17  Ind.,  272;  Wilson  v. 
YocKtriy  42  N.  W.  Rep.  [la.],  446;  Arynstrong  v.  Eel- 
fritchy  51  N.  Y.,  856;  McClellan  v.  Scott,  24  Wis.,  87; 
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Simar  v.  Caruiday,  53  N.  Y.,  298;  Byms  v.  BenncTj 
31  Neb.,  593;  McKnight  v.  Thompson,  39  Neb.,  752; 
King  v.  Sioux  City  Loan  &  Investment  Co^  39  N.  W. 
Rep.  [la.],  919;  Oalloioay  v.  Merchants  Bank  of  AV 
lighy  42  Neb.,  259;  Barnard  v.  Roane  Iron  Co.y  2  S. 
W.  Rep.  [Tenn.],  21;  Unim  Central  Life  Ins.  Co.  v. 
Huyck,  32  N.  E.  Rep.  [Ind.],  580;  Fisher  v.  Mellon, 
103  Mass.,  505;  Busterud  v.  Farrington,  31  N.  W. 
Rep.  [Minn.],  361;  Billings  v.  Aspen  Mining  d  Smelt- 
ing Co.,  2  C.  C.  A.,  260;  Wheeler  v.  Smith,  9  How. 
[U.  S.],  55;  Smith  v.  Richards,  13  Pet.  [U.  S.],  26; 
Berrer  v.  Moorhead,  22  Neb.,  691;  Singer  Mfg.  Co.  v. 
Doggett,  16  Neb.,  611;  Evarts  v.  Smucker,  19  Neb., 
43;  Carmichael  v.  Dolen,  25  Neb.,  335;  Klosterman 
V.  Olcott,  25  Neb.,  387;  Hale  v.  Wigton,  20  Neb.,  83; 
Holcmnh  v.  Noble,  37  N.  W.  Rep.  [Mich.],  497; 
Bridge  v.  Penniman,  12  N.  E.  Rep.  [N.  Y.],  19;  Reeve 
V.  Dennett,  11  N.  E.  Rep.  [Mass.],  938;  Baxighm^an  v. 
Gould,  45  Mich.,  ^SZ',  Wagner  v.  Lewis,  38  Neb., 
320;  (xroppengiesser  v.  Lake,  36  Pac.  Rep.  [Cal.], 
1036. 

C  R.  Scott,  contra. 

Irvine,  C. 

In  January,  1888,  a  contract  was  entered  into 
between  Moore  and  Scott,  whereby  Scott  assigned 
to  Moore  his  rights  under  a  contract  for  the  pur- 
chase of  1,600  acres  of  land  in  Lincoln  county. 
The  consideration  for  this  transaction  was  a  con- 
veyance by  Moore  to  Scott  of  a  lot  in  the  city  of 
Kearney,  the  transfer  of  a  note  for  |300  made 
by  F.  H.  Gilcrest  &  Co.,  a  note  of  Moore's  to  Scott 
for  f50,  $5  in  cash,  and  a  box  of  cigars.  This  ac- 
tion was  brought  by  Moore  to  rescind  the  con- 
tract.    The  Kearney  Savings  Bank  and  F.  H. 
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Qilcrest  were  made  defendants  under  allegations 
that  the  bank  held  the  Qilcrest  note  and  was 
about  to  collect  it  and  pay  its  proceeds  to  Scott, 
the  object  of  joining  them  being  to  obtain  an  in- 
junction against  the  payment  of  the  note  to  the 
bank  by  Gilcrest  and  its  collection  and  payment 
of  the  proceeds  to  Scott.  The  Bandera  Flag 
Stone  Company  intervened,  claiming  to  be  a  botm 
fide  purchaser  from  Scott  of  the  Gilcrest  note. 
The  rights  and  claims  of  all  the  defendants  ex- 
cept Scott  may,  however,  be  disregarded  as  the 
case  turns  upon  the  issues  joined  between  Moore 
and  Scott  and  the  decree  thereon.  The  court 
found  the  issues  generally  in  favor  of  the  defend- 
ants, and  from  a  decree  of  dismissal  entered  upon 
that  finding  the  plaintiff  prosecutes  an  appeal. 

The  ground  upon  which  rescission  was  sought 
by  Moore  was  false  representations  in  regard  to 
the  character  of  the  land,  alleged  to  have  been 
made  by  Scott.  These  were,  in  brief,  that  the 
land  was  nearly  all  good  tillable  land,  a  little 
rolling,  but  with  valleys  in  it,  and  covered  with 
a  good  growth  of  grass;  that  there  was  not 
enough  sand  upon  it  to  prevent  its  being  good 
farming  land;  that  water  could  be  obtained  at  a 
depth  of  fifty  or  sixty  feet,  and  that  the  land  was 
actually  worth  $4.50  an  acre.  It  may  be  assumed 
as  established  that  the  land  was  not  in  these  re- 
spects as  plaintiff  claims  it  was  represented. 
Scott,  however,  denies  that  he  made  such  repre- 
sentations, but  avers  the  fact  to  be  that  he  in- 
formed the  plaintiff  that  he  had  never  seen  the 
land  and  had  no  personal  knowledge  of  its  char- 
acter, quality,  or  value,  and  would  not  be  re- 
sponsible for  its  character  or  quality  upon 
that  account.      This  was  the  controlling  issue 
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presented  by  the  pleadings,  as  determined  by 
their  legal  effect.  As  determined  by  their 
volume,  the  issues  presented  were  more  of 
the  character  indicated  by  the  following  ex- 
cerpts from  the  answer  and  reply:  The  answer 
pleads  that  Scott  was  at  the  time  in  Kearney 
attending  court,  and  that  "while  so  in  attendance 
upon  said  court,  said  plaintiff,  through  the  kind- 
ness of  his  heart  and  realizing  that  this  defendant 
was  a  stranger  in  that  part  of  Qod's  heritage, 
kindly  took  this  defendant  in  and  gave  him  meat 
and  drink;  that  this  defendant  was  then  wholly 
unacquainted  with  the  ways  that  are  dark  and  the 
tricks  that  are  yain  on  the  part  of  said  plaintiff, 
partook  of  his  hospitality,  being  captivated  by  his 
blandishments  and  pretexts  of  friendship  for  the 
stranger."  This  allegation  is  met  in  the  reply  by 
the  following:  "Admits  that  part  of  the  answer 
where  the  defendant  alleges  that  he  was  given 
meat  and  drink  by  this  plaintiff,  and  this  plaintiff 
alleges  that  it  was  the  most  expensive  meat  and 
drink  he  ever  dealt  out  to  friend  or  foe;  that  rely- 
ing upon  the  former  friendship  existing  between 
this  defendant  and  plaintiff,  and  not  realizing 
that  he  was  a  wolf  in  lamb's  clothing,  and  suppos- 
ing that  he  was  a  friend,  this  plaintiff  invited  him 
into  his  home  and  sat  down  with  him  in  his  parlor 
and  introduced  him  to  his  family,  and  that  many  a 
time  since  he  has  had  reason  to  repent  in  sack- 
cloth and  ashes  that  he  ever  proffered  said  act  of 
friendship  and  kindness;  that  the  said  defendant 
sat  at  his  table,  broke  his  bread  and  ate  of  his  salt 
and  drank  of  his  wine  and  smoked  his  Havana 
cigars."  Disregarding  such  issues  as  these  and 
the  evidence  which  incidentally  crept  in  in  an 
attempt  to  support  them,  the  case  may  be  sum- 
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marized  by  stating  that  the  plaintiff's  evidence 
tended  strongly  to  support  the  allegations  of  his 
petition;  while  the  evidence  on  the  part  of  the 
defendant  W/as  equally  positive  to  the  effect  that 
the  defendant  had  at  all  times  disclaimed  per- 
sonal knowledge  of  the  character  and  value  of  the 
land;  but  that  he  had  told  the  plaintiff  that  cer- 
tain persons,  whom  he  deemed  reliable  and  to 
whom  he  had  been  referred  by  his  own  vendor, 
had  made  statements  in  regard  to  the  land  sub- 
stantially similar  to  those  which  the  plaintiff 
charged  the  defendant  with  making.  On  this  con- 
flicting evidence  the  finding  of  the  trial  court  must 
be  accepted  as  conclusive  of  the  facts  in  favor  of 
the  defendant;  and  the  question  is,  therefore,  as-, 
suming  those  facts  to  be  in  accordance  with  de- 
fendant's testimony,  did  the  plaintiff  make  out 
his  case? 

It  is  true,  as  contended  by  plaintiff,  that  this 
court  has  repudiated  the  doctrine  that  in  order  to 
make  out  a  case  of  deceit,  it  must  be  shown  that 
the  defendant  knew  his  representations  to  be 
false.  The  scienter  is  not  material.  (Foley  r. 
Holtry,  43  Neb.,  133;  Phillips  v.  JoneSy  12  Neb.,  213; 
Hooch  V.  Bowmauj  42  Neb.,  80;  Johnson  v.  Guliekj  46 
Neb.,  817.)  But  in  all  of  these  cases  it  is  either 
expressly  stated  or  necessarily  implied  that  in 
order  to  be  actionable  the  representations  must 
have  been  made  as  a  positive  statement  of  exist- 
ing facts.  Now  in  this  case,  assuming,  as  we 
must,  that  the  defendant's  account  of  the  transac- 
tion is  correct,  the  fact  represented  was  that  per- 
sons whom  the  defendant  deemed  reliable  so  rep- 
resented the  land  to  him.  The  defendant  did  not 
represent  these  matters  in  regard  to  the  character 
of  the  land  as  facts  within  his  knowledge,  but  be 
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affirmatively  disclaimed  all  knowledge  in  relation 
thereto.  There  is  a  class  of  cases  where  a  party 
to  a  contract  refers  the  other  party  to  a  third  per- 
son for  information,  where  it  is  held  that  in  so 
doing  he  makes  snch  third  person  his  agent  for  the 
purpose  of  making  the  representations  and  binds 
himself  by  the  representations  so  made  to  the 
other  party  in  pursuing  that  recommendation.  A 
case  of  this  class  is  Withertcax  v.  Riddky  121  111., 
140.  But  in  addition  to  there  having  been  an 
express  reference  to  the  third  person  held  out  as 
knowing  the  facts,  this  third  person  was  repre- 
sented as  being  a  reliable  man,  whereas  in  fact  he 
w^as  a  fugitive  from  justice,  and  the  decision  of  the 
court  to  a  certain  extent  was  based  upon  the  fact 
that  he  was  held  out  as  a  reliable  man,  when  the 
defendant  knew  otherwise.  In  the  case  before  us 
the  same  representation  was  made  as  to  the  relia- 
bility of  the  persons  from  whom  defendant  ob- 
tained his  information;  but  the  case  is  distin- 
guishable on  two  grounds:  In  the  first  place, 
when  a  man  is  held  out  simply  in  general  terms 
as  a  truthful  and  reliable  man,  this  must  neces- 
sarily be  merely  the  expression  of  an  opinion ;  and 
th^re  is  here  nothing  to  show  that  the  reputation 
and  character  of  the  men  named  by  the  defendant 
were  not  as  represented.  In  the  second  place, 
Scott  did  not  refer  Moore  to  these  men  for  infor- 
mation. He  merely  stated  to  Moore  what  they 
had  informed  him ;  and  there  is  nothing  to  show 
that  he  did  not  truthfully  state  it.  A  case  directly 
in  point  is  Cooper  v.  Lovering,  106  Mass.,  77.  In 
that  case  a  vendor  read  to  the  vendee  certain  let- 
ters received  from  his  brother,  containing  state- 
ments in  regard  to  the  property.  The  court  said : 
"If  he  intentionally  misstated  their  contents,  that 
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would  amount  to  a  misrepresentation  of  a  mate- 
rial fact,  and  wouM  come  within  the  established 
definition  of  deceit.  If  he  knew  that  the  informa- 
tion contained  in  the  letters  was  false,  and  that 
the  writer  was  not  trustworthy  and  reliable,'  it 
would  of  course  be  fraudulent  if  by  words  or  acts 
he  induced  the  defendant  to  act  and  rely  upon 
them,  and  to  incur  damage  and  loss  by  such  reli- 
ance; but  if  he  himself  belieyed  the  information 
contained  in  the  letters  to  be  true,  and  the  writer 
to  be  entitled  to  confidence,  and  if  he  truly  and 
honestly  stated  the  contents  of  the  letters,  and 
explained  to  the  defendant  that  he  had  no  other 
personal  knowledge  on  the  subject-matter,  such 
representations  on  the  plaintiff's  part  would  not 
be  fraudulent." 

At  some  time  during  the  trial  the  plaintiff  asked 
leave  to  amend  his  petition  by  asking  rescission 
on  the  ground  of  mistake.  Leaye  to  so  amend  was 
refused,  The  amendment  tendered  alleged  the 
same  representations  as  the  original  petition  and 
ayerred  that  the  contract  was  entered  into. be- 
cause both  parties  by  mistake  believed  the  facts 
to  be  as  represented.  We  do  not  think  that  a 
ground  for  relief  from  mistake  was  shown,  and, 
therefore,  there  was  no  error  in  refusing  the 
amendment  As  we  understand  the  law,  the  juris- 
diction of  equity  to  relieve  against  mutual  mis- 
takes does  not  extend  to  all  cases  where  the  par- 
ties to  a  contract  at  the  time  it  was  made  were  in 
ignorance  of,  or  misapprehended  some  matter  in- 
cidental to  the  subject  of  the  contract.  If  that 
were  so,  and  A  sold  his  farm  to  B,  he  might 
rescind  on  its  being  subsequently  discovered  that 
there  was  a  valuable  vein  of  coal  or  other  mineral 
underlying  the  land.    As  we  understand  it,  the 
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mistake  against  wbich  a  court  of  equity  grants 
relief  is  such  as  either  discloses  that  the  minds  of 
the  parties  never  met,  and  that  tjiere  was,  there- 
fore, no  contract;  or  else  where  the  contract  was 
defectively  executed  so  as  not  to  express  the  real 
Agreement  of  the  parties.  (Pollock,  Contracts,  p. 
392*;  1  Story,  Equity  Jurisprudence  [13th  ed.], 
sec.  140,  note  A;  2  Pomeroy,  Equity  Jurispru- 
■dence,  sec.  853.)  Thus,  if  a  contract  be  made  for 
the  sale  of  land  to  which  it  turns  out  that  the 
vendor  had  no  title,  relief  may  be  had ;  and  like- 
wise if  the  conveyance  misdescribed  the  land  actu- 
ally sold.  In  one  case  there  may  be  a  rescission, 
in  the  other  a  reformation.  But  where  there  is 
actually  sold  the  land  which  the  parties  had  in 
contemplation,  a  mere  erroneous  impression  in 
regard  to  a  collateral  matter  affecting  the  value  of 
the  land  is  not  a  mistake  justifying  the  interposi- 
tion of  a  court  of  equity.  In  Billings  v.  McCoys  5 
Neb.,  187,  the  case  made  was  that  a  number  of 
cattle  had  been  sold  at  the  price  of  four  and  one- 
half  cents  per  pound;  that  a  mistake  had  been 
made  in  keeping  account  of  the  weight  of  the  cat- 
tle, whereby  too  large  a  sum  had  been  paid.  It 
was  held  that  the  excess  could  be  recovered  back. 
But  when  this  transaction  is  scrutinized,  it  was  a 
sale  of  cattle  at  so  much  per  pound,  so  that  the 
purchaser  did  not  get  what  he  had  paid  for  in  con- 
sequence of  the  mistake.  If  the  contract  had  been 
for  the  sale  of  so  many  head  of  cattle  at  an  aggre- 
gate price,  or  at  so  much  per  head,  the  parties 
merely  believing  that  the  cattle  weighed  a  certain 
number  of  pounds,  when  in  fact  they  did  not 
weigh  so  much,  there  certainly  could  have  been  no 
recovery. 

There  are  other  assignments  of  error,  but  they 
27 
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relate  to  the  admission  of  evidence  which  it  i» 
claimed  was  incompetent  or  immaterial.  Under 
the  long  established  rule  a  judgment  in  a  case 
tried  without  a  jury  will  not  be  reversed  on  ac- 
count of  errors  in  admitting  evidence  where  there 
is  sufficient  competent  evidence  to  sustain  the 

finding. 

Judgment  affirmed. 


J.  M.  Barry  et  al.  v.  M.  Deloughrby  et  al. 

Filed  March  3,  1896.    No.  6194. 

1.  Highwajrs:  Jurisdiction  of  County  Board.    No  petition 

Is  necessary  to  confer  power  upon  a  county  board  to  open 
a  section  line  road. 

2.  Opening   Section   Line   Beads:   Notice:    Damages.    The 

county  board  may,  without  petition  or  notice,  make  a 
preliminary  order  establishing  a  section  line  road,  or 
declaring  that  It  shall  be  opened;  but  before  it  can  be 
actually  opened  there  must  be  proceedings  upon  proper 
notice  to  ascertain  damages. 

8. :  Procedure.    To  authorise  the  opening  of  a  section. 

line  road  a  finding  that  the  public  good  requires  It  need 
not  be  made  of  record  by  the  county  board. 

4. :  .    The  county  board  may  In  one  proceeding 

open  roads  on  different  section  lines,  provided  they  con- 
nect with  one  another  and  form  a  single  scheme  of  high- 
way  Improvement.  Whether  the  opening  of  disconnected 
roads  may  be  embraced  In  a  single  proceeding,  qwere. 

Error  from  the  district  court  of  Dakota  county. 
Tried  below  before  Norris,  J. 

Jay  d  Becky  for  plaintiffs  in  error. 
R.  E.  Evans,  contra. 
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Irvine,  C. 

The  object  of  this  proceeding  is  to  procure  a 
reversal  of  a  judgment  of  the  district  court  which 
reversed,  on  proceedings  in  error  in  that  court,  an 
order  of  the  county  board  of  Dakota  county  relat- 
ing to  the  establishment  of  a  highway.  Unfortu- 
nately most  of  the  information  sought  to  be  af- 
forded us  is  contained  in  the  briefs,  and  finds  little 
support  in  the  record,  by  which  alone  we  are  gov- 
erned. The  record  discloses  that  on  April  23^ 
1892,  there  was  filed  with  the  county  board  a  peti- 
tion purporting  to  be  signed  by  a  large  number  of 
electors  residing  within  five  miles  of  the  proposed 
roads,  asking  the  establishment  of  two  roads 
along  section  lines,  joining  at  a  section  comer. 
To  this  a  numerously  signed  remonstrance  was- 
filed,  accompanied  by  specific  objections  to  the 
opening  of  the  roads.  A  notice  was  published,, 
which  will  be  referred  to  later.  Thereafter  cer- 
tain of  the  remonstrants  asked  to  have  their 
names  stricken  from  the  remonstrance.  There- 
after, at  a  meeting  of  the  county  board,  the  follow- 
ing record  was  made:  "Now  at  this  time  in  the 
matter  of  the  Ryan  section  line  road  the  same 
came  up  for  final  hearing  and  was  allowed  as 
prayed  for.  The  remonstrants  duly  except  to  the 
action  of  the  board.  Motions  of  R.  E.  Evans,  at- 
torney for  remonstrators  in  the  location  of  Ryan 
road,  were  overruled  and  remonstrators  except.'^ 
From  this  order  the  proceedings  in  error  were 
prosecuted  in  the  district  court,  resulting  in  a 
judgment  of  reversal,  the  reason  stated  being 
"that  said  board  of  supervisors  had  no  jurisdiction 
of  the  subject-matter  of  the  action  and  no  au- 
thority to  render  such  judgment  or  order." 
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In  support  of  the  judgment  of  the  district  court 
counsel  argue  that  the  board  was  without  author- 
ity, because  no  sufficient  petition  was  filed,  be- 
cause no  proper  notice  was  published,  because 
there  was  no  finding  that  the  roads  were  required 
for  the  public  good,  and  because  the  opening  of 
two  roads  was  embraced  in  a  single  proceeding. 
The  district  court  must  have  proceeded  on  one  or 
another  of  these  grounds,  because  the  other  as- 
signments of  error  are  not  based  on  any  facts  dis- 
closed by  the  record.  All  section  lines  are  by 
statute  declared  to  be  public  roads.  (Compiled 
Statutes,  ch.  78,  sec.  46.)  The  law  establishes 
them  as  highways,  and  the  county  board  is  em- 
powered, whenever  the  public  good  requires  it,  to 
open  such  roads  without  preliminary  survey,  the 
sole  limitation  being  that  damages  shall  be  ap- 
praised as  nearly  as  practicable  in  the  manner 
provided  for  the  opening  of  other  highways. 
Under  this  section  it  has  been  held  that  the  board 
may  in  its  discretion  open  any  section  line  road 
without  a  petition  first  presented.  {Throckmorton 
V.  8tat€y  20  Neb.,  647;  McNair  v.  State,  26  Neb., 
257;  Howard  r.  Brotcn,  37  Neb.,  902;  Rose  v.  Wash- 
ington County,  42  Neb.,  1.)    In  Howard  v.  Brown, 

supra,  it  was  held  that  section  46,  being  a  special 
provision  in  relation  to  section  line  roads,  pre- 
vailed over  the  general  provisions  of  the  chapter; 
but,  of  course,  in  appraising  damages  section  46 
requires  the  procedure  in  relation  to  other  roads 
to  be  followed  so  far  as  practicable.  The  proced- 
ure provided  for  such  other  roads  is  the  present- 
ment of  a  petition  and  deposit  by  the  petitioners 
of  a  sufficient  sum  to  pay  for  laying  out  such  road. 
Thereupon  the  county  clerk  appoints  a  commis- 
sioner to  examine  into  the  expediency  of  the  road. 
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The  commissioner  makes  his  report  and  a  notice  is 
published  fixing  the  time  wherein  all  objections 
to  the  road  or  claims  for  damages  must  be  filed. 
Thereafter  the  board,  after  considering  such  mat- 
ters, determines  upon  the  establishment  of  the 
road.  A  portion  of  this  procedure  is  clearly  inap- 
plicable to  section  line  roads;  but  there  can  be  no 
doubt  that  it  must  be  followed  in  so  far  as  the 
procedure  for  ascertaining  damages  is  concerned. 
Before  making  the  order  here  complained  of  the 
county  board  had  undertaken  to  publish  a  notice; 
but  it  may  be  assumed  that  it  was  not  in  substan- 
tial compliance  with  the  statute  and  was  insuffi- 
cient to  justify  the  board  in  proceeding  with  the 
actual  opening  of  the  road;  but  the  order  made 
was  not  one  for  such  final  action.  It  is  unintelli- 
gible, except  through  the  petition  to  which  it 
refers;  and  the  petition  is  for  the  establishment 
of  the  road.  We  regard  the  order  as  merely  a  pre- 
liminary order  looking  to  the  opening  of  the  road. 
Section  line  roads  being  opened  in  the  discretion 
of  the  board  without  the  necessity  of  a  petition, 
survey,  or  commissioner's  report,  some  such  pre- 
liminary action  must  be  taken  before  damages  can 
be  ascertained.  In  McNair  v.  State^  supraj  the 
proceedings  were  instituted  by  a  motion  adopted 
by  the  county  board  establishing  the  road,  and 
thereafter  the  statutory  notice  was  published. 
This  court  held  that  a  road  so  opened  was  lawfully 
opened  and  could  not  be  vacated  except  by  regular 
procedure.  It  was  also  held  in  McNair  t?.  State 
that  a  finding  that  the  public  good  required  the 
road  need  not  be  entered  of  record.  As  to  the 
objection  that  the  proceedings  referred  to  two 
roads,  as  these  were  both  along  section  lines, 
joined  one  another  and  formed  a  single  scheme  of 
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highway  improvement,  there  could  be  no  objection 
to  the  procedure  on  this  ground.  Whether  two 
disconnected  roads  can  be  opened  by  a  single  pro- 
ceeding we  need  not  determine.  The  proceedings 
of  the  county  board,  so  far  as  they  had  progressed, 
were  not  without  authority  of  law ;  and  the  record 
discloses  no  irregularity  presented  by  proper  as- 
signments of  error.  The  judgment  of  the  district 
court  is  reversed  and  the  order  of  the  county  board 

affirmed. 

Judgment  accordinctly. 


A.  NoRRis  Douglas  et  al.,  appellees,  Carrie  I. 
Hawks  et  al.,  appellants,  v.  Fannie  E. 
Cameron  et  al.,  appellants. 

Filed  March  3,  1896.    No.  8190. 

1.  Descent  and  Distribution:  Construction  of  Statute.  A. 
died  intestate,  leaving  surviving  him  neither  issue,  nor 
father,  mother,  brother,  or  sister.  There  were  surviving 
four  children  of  a  deceased  brother,  eight  children  of  a 
deceased  sister,  and  three  children  of  a  deceased  daugh- 
ter of  such  sister.  Held,  That  under  our  statute  of  de- 
scent the  twelve  surviving  nephews  and  nieces  took  each 
one-twelfth  part  of  the  intestate's  land,  per  capita,  and 
that  the  grand-nephews  and  grand-nieces  took  nothing. 

2. .    Such  a  case  falls  within  the  fifth  subdivision  of 

section  30,  chapter  23,  Ck>mpiled  Statutes,  and  not  within 
the  third  subdivision. 

3. .    Inheritance  per  stirpes  does  not  obtain  under  our 

law  except  where  affirmatively  provided. 

4.  .    The  rule  of  Inheritance  per  stirpes  is  in  general 

applied  only  from  necessity,  as  where  the  heirs  are  of 
unequal  degree  of  kinship  to  the  intestate.  Where  they 
are  of  equal  degree,  they  take  as  principals. 


r 
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It  is  the  object  of  our  statute  to  cut  off  inheritance 


per  stirpes  among  collaterals  where  at  any  point  beyond 
the  children  of  brothers  and  sisters  the  survlying  kindred 
are  of  unequal  degrees.  In  such  case  those  nearest  in 
degree  take  the  estate  to  the  exclusion  of  those  more 
remote. 

Appeal,  from  the  district  court  of  Cedar  county. 
Heard  below  before  Norris,  J, 

W,  E.  Gantty  for  appellants. 

References:  Ewers  v.  Follin^  9  O.  St.,  327;  Dutoit 
V.  DfyyUy  16  O.  St,  400;  Cox  v.  Cox,  44  Ind.,  368;  24 
Am.  &  Eng.  Ency.  Law,  391,  and  cases  cited ;  Van 
Cleve  V.  Tan  Fossen,  41  N.  W.  Rep.  [Mich.],  258; 
Blake  v.  Blake,  85  Ind.,  65;  Snow  v.  Snoxc,  111  Mass., 
389;  Knapp  v.  Windsor,  6  Cush.  [Mass.],  156; 
Balch  V.  Stone,  20  N.  E.  Rep.  [Ma8s.i  322; 
Nichols  V.  Shepard,  63  N.  H.,  391;  Wagner  v.  Sharp, 
33  N.  J.  Eq.,  520;  White  v.  Willimnsori,  2  Grant 
[Pa.],  249;  Miller's  Appeal,  40  Pa.  St.,  387;  Jackson 
-v.  Thurman,  6  Johns.  [N.  Y.],  322*;  Pond  v.  Bergh, 
10  Paige  Ch.  [N.  Y.],  140. 

J.  M.  Woolworth  and  J.  P.  English,  contra. 

References:  Schenck  v.  Vail,  24  N.  J.  Eq.,  538; 
Quinhy  v.  Higgins,  14  Me.,  309;  Davis  v.  Stinson,  53 
Me.,  493;  Wimbles  v.  Pitcher,  12  Ves.  [Eng],  433; 
Bigelow  v.  Morong,  103  Mass.,  287;  Conant  v.  Kent, 
130  Mass.,  178;  In  re  Curry's  Estate,  39  Gal.,  529; 
Clayton  v.  Drake,  17  O.  St.,  368. 

Irvine,  0. 

Abijah  Hart  Norris  died  intestate  August  31, 
1894,  seized  of  a  large  quantity  of  land  in  Dixon 
-county.  He  left  no  issue,  and  no  surviving  father, 
mother,  brother,  or  sister.    A  brother  and  a  sister 
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had,  howeyer,  died  before  him.  The  sister  had 
nine  children,  eight  of  whom  survived  the  intes- 
tate, as  did  three  children  of  the  deceased  daugh- 
ter of  the  sister.  Four  children  of  the  brother 
survived  the  intestate.  This  was  an  action  for 
partition  brought  by  the  eight  children  and  three 
grand-children  of  the  deceased  sister,  as  plaintiffs^ 
against  the  four  children  of  the  deceased  brother. 
The  district  court  held  that  the  three  grand- 
children of  the  deceased  sister  took  no  estate,  and 
confirmed  in  each  of  the  surviving  children  of  the 
brother  and  sister  a  one-twelfth  interest, — that  is> 
the  estate  was  divided  among  the  intestate's  sur- 
viving nephews  and  nieces  per  capita.  From  thi» 
judgment  the  defendants,  the  four  children  of  the 
deceased  brother,  appeal,  contending  that  the 
estate'  should  have  been  divided  into  halves,  one- 
half  to  be  subdivided  among  them,  and  the  other 
half  among  the  children  of  the  deceased  sister, — 
that  is,  their  contention  is  that  the  inheritance 
was  per  stirpes  instead  of  per  capita.  The  three 
grand -children  of  the  deceased  sister  also  appeal^ 
contending  that  their  exclusion  was  erroneous; 
that  the  intestate's  nephews  and  nieces  should 
take  per  capita^  each  one-thirteenth;  and  that  they 
should  take  among  them  the  portion  which  would 
have  gone  to  their  mother  had  she  survived  the 
intestate. 

The  question  presented  is  purely  one  of  statu- 
tory construction.  But  little  direct  light  is 
thrown  upon  it  by  the  authorities,  because, — sls- 
aptly  suggested  in  one  of  the  briefs, — cases  relat- 
ing to  the  construction  of  statutes,  especially  such 
statutes  as  we  must  now  consider,  depend  so  much 
upon  the  peculiar  phraseology  of  the  statute  that 
apparently  slight  differences  in   language  may 
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have  a  most  important  bearing,  and  render  a  for- 
eign adjudication  a  source  of  danger  rather  than 
an  aid.  None  of  the  statutes  passed  upon  by  the 
cases  to  which  we  have  been  cited  is  exactly  like 
our  own,  although  those  of  Michigan  and  Massa- 
chusetts are  so  nearly  like  ours  as  to  render  the 
decisions  of  those  states  helpful  in  a  general  way. 
We  will,  therefore,  forbear  reference  to  cases  of 
other  states,  except  where  those  cases  tend  to 
throw  light  upon  the  general  theory  of  modern 
statutes  of  descent  and  the  policy  of  their  con- 
struction; but  this  last  phrase  suggests  a  com- 
ment which  should  be  made  in  answer  to  certain 
arguments  in  the  briefs.  With  the  wisdom  or  jus- 
tice of  the  statute  we  have  nothing  to  do.  The 
statutes  of  descent  are  creations  of  positive  law, 
and  effect  must  be  given  to  them  according  to 
their  obvious  meaning,  regardless  of  contingen- 
cies which  the  court  might  think  the  legislature 
should  have  provided  for,  and  regardless  of  our 
own  notions  of  abstract  justice.  (Shellenherger  v. 
Ransomj  41  Neb.,  631.)  In  cases  of  ambiguity  the 
fact  that  a  particular  construction  would  lead  to 
an  absurd  or  manifestly  unjust  result  may  be  a 
reason  for  presuming  that  the  legislature  did  not 
intend  such  construction.  Beyond  this  such  rea- 
soning is  without  value.  Our  statute  is  as  follows: 
"When  any  person  shall  die  seized  of  any  lands, 
tenements,  or  hereditaments,  or  of  any  right 
thereto,  or  entitled  to  any  interest  therein  in  fee- 
simple,  or  for  the  life  of  another,  not  having  law- 
fully devised  the  same,  they  shall  descend,  subject 
to  his  debts,  in  the  manner  following:  First — In 
equal  shares  to  his  children,  and  to  the  lawful 
issue  of  any  deceased  child  by  right  of  representa- 
tion;  and  if  there  be  no  child  of  the  intestate 
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living  at  his  death,  his  estate  shall  descend  to  all 
his  other  lineal  descendants;  and  {f  all  the  said 
descendants  are  in  the  same  degree  of  kindred  to 
the  intestate,  they  shall  have  the  estate  equally; 
otherwise  they  shall  take  according  to  the  right 
of  representation.  Second — If  he  shall  have  no 
issue,  his  estate  shall  descend  to  his  widow  during 
her  natural  lifetime,  and,  after  her  decease,  to  his 
father;  and  if  he  shall  have  no  issue  nor  widow, 
his  estate  shall  descend  to  his  father.  Third — If 
he  shall  have  no  issue,  nor  widow,  nor  father,  his 
estate  shall  descend  in  equal  shares  to  his 
brothers  and  sisters,  and  to  the  children  of  any 
deceased  brother  or  sister,  by  right  of  representa- 
tion; Provided^  That  if  he  shall  have  a  mother  also, 
she  shall  take  an  equal  share  with  his  brothers 
and  sisters.  Fourth — If  the  intestate  shall  leave 
no  issue,  nor  widow,  nor  father,  and  no  brother 
nor  sister  living  at  his  death,  his  estate  shall  de- 
scend to  his  mother,  to  the  exclusion  of  the  issue, 
if  any,  of  the  deceased  brother  and  sister.  Fifth — 
If  the  intestate  shall  leave  no  issue,  nor  widow, 
and  no  father,  mother,  brother,  nor  sister,  his 
estate  shall  descend  to  his  next  of  kin,  in  equal 
degree,  excepting  that  when  there  are  two  or  more 
collateral  kindred  in  equal  degree  but  claiming 
through  different  ancestors,  those  who  claim 
through  the  nearest  ancestor  shall  be  preferred  to 
those  claiming  through  an  ancestor  more  remote; 
Provided^  hmceverj  Sixth — If  any  person  shall  die, 
leaving  several  children,  or  leaving  one  child,  and 
the  issue  of  one  or  more  other  children,  and  any 
sucli  surviving  child  shall  die  under  age,  and  not 
having  been  married;  all  the  estate  that  came  to 
the  deceased  child,  by  inheritance  from  such  de- 
ceased parent,  shall  descend' in  equal  shares  to  the 
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other  children  of  the  same  parent  and  to  the  issue 
of  any  such  other  children  who  shall  have  died, 
by  right  of  representation.  Seventh — If,  at  the 
death  of  such  child  who  shall  die  under  age,  and 
not  having  been  married,  all  the  other  children  of 
his  said  parent  shall  also  be  dead,  and  any  of  them 
shall  have  left  issue,  the  estate  that  came  to  said 
child,  by  inheritance  from  his  said  parent,  shall 
descend  to  all  the  issue  of  other  children  of  the 
same  parent;  and  if  all  the  said  issue  are  in  the 
same  degree  of  kindred  to  said  child,  they  shall 
share  the  said  estate  equally;  otherwise  they 
shall  take  according  to  the  right  of  representa- 
tion. Eighth — If  the  intestate  shall  leave  a 
widow  and  no  kindred,  his  estate  shall  descend  to 
such  widow.  Ninth — If  the  intestate  shall  have 
no  widow,  nor  kindred,  his  estate  shall  escheat  to 
the  people  of  this  state."  (Compiled  Statutes, 
1895,  ch.  23,  sec.  30.)  The  first  group  of  appellants 
claims  that  the  case  falls  under  the  third  subdi- 
vision of  the  section  quoted;  while  the  second 
group,  the  sister's  grand-children,  claims  that  it 
falls  under  the  fifth  subdivision.  Strictly  speak- 
ing, it  must  fall  within  one  or  the  other  of  these 
provisions,  although  in  determining  which,  and 
the  construction  to  be  given  the  clause  found  to 
apply,  the  whole  section  must  be  construed  to- 
gether. Indeed,  the  grand-children  referred  to, 
in  order  to  make  out  their  claim,  are  compelled 
not  only  to  bring  the  case  within  the  fifth  clause, 
but  to  engraft  upon  that  clause  the  principle  of 
representation  found  in  the  third  clause. 

We  shall  first  consider  the  contention  of  the 
four  defendants,  the  children  of  the  deceased 
brother.  Sir  William  Blackstone,  after  defining 
inheritance  per  stirpes^  says,  speaking  of  the  civil 
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law:  "And  so  among  collaterals,  if  any  person  of 
equal  degree  with  the  persons  represented  were 
still  subsisting  (as  if  the  deceased  left  one  brother 
*  *  *  )y  the  succession  was  still  guided  by  the 
roots;  but,  if  both  of  the  brethren  were  dead  leav- 
ing issue,  then  (I  apprehend)  their  representatives 
in  equal  degree  became  themselves  principals,  and 
shared  the  inheritance  per  capita, — ^that  is,  share 
and  share  alike;  they  being  themselves  now  the 
next  in  degree  to  the  ancestor,  in  their  own  right, 
and  not  by  right  of  representation.  So,  if  the  next 
heirs  of  Titius  be  six  nieces,  three  by  one  sister, 
two  by  another,  and  one  by  a  third,  his  inherit- 
ance, by  the  Roman  law,  was  divided  into  six 
parts,  and  one  given  to  each  of  the  nieces,  whereas 
the  law  of  England  in  this  case  would  still  divide 
it  only  into  three  parts,  and  distribute  it  per 
stirpes,  thus:  one-third  to  tlie  three  children  who 
represent  one  sister,  another  third  to  the  two  who 
represent  the  second,  and  the  remaining  third  to 
the  one  child  who  is  the  sole  representative  of  her 
mother.'*  (2  Blackstone,  Commentaries,  217.)  This 
is  stated  as  the  common  law  rule;  but  immedi- 
ately following  what  we  have  quoted  the  reason 
therefor  is  given  that  it  is  a  necessarj'  consequence 
of  the  preference  given  at  the  common  law  to  male 
issue  and  to  the  first-born  among  the  males,  to 
both  of  which  the  Roman  law  is  a  stranger.  (2 
Blackstone,  Commentaries,  218.)  Blackstone's  dis- 
cussion of  the  canons  of  descent  has  been  by  no 
means  free  from  criticism ;  but  whether  or  not  he 
in  this  respect  accurately  stated  the  provisions  of 
the  civil  and  of  the  common  law,  and  the  reasons 
for  their  distinction,  his  words  are  of  great  im- 
portance, because  during  the  whole  formative 
period  of  the  American  law  of  descent,  at  least 
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outside  of  the  original  colonies,  Blackstone's  Com- 
mentaries was  generally  accepted  as  the  embodi- 
ment of  the  common  law.  Every  student  resorted 
to  it  as  teaching  the  elements  of  his  profession. 
Most  practitioners  regarded  it  as  the  authorita- 
tive statement  of  the  English  law  at  the  period  of 
separation.  So  that  those  who  framed  the  exist- 
ing statutes  of  descent  may  safely  be  presumed  to 
have  been  guided  largely  by  what  is  there  said  as 
to  rules  of  law  which  they  were  about  to  redeclare 
or  alter,  and  as  to  the  reasons  for  their  existence. 
Keferring  to  the  text  in  this  light,  it  is  significant 
that  in  America  the  most  general  and  earliest  de- 
partures from  the  common  law  were  in  the  abol- 
ishment of  primogeniture  and  the  preference  of 
males.  These  changes  swept  away  the  reasons 
given  by  Blackstone  for  representation  among  col- 
laterals; and  it  must  have  been  in  the  minds  of 
the  framers  of  the  statutes  to  follow  another 
maxim  frequently  expressed  by  Blackstone,  and 
sweep  away  the  law  itself,  together  with  the  rea- 
sons for  its  existence.  Accordingly  we  find  Chief 
Justice  Shaw  saying  in  1850:  "It  is  a  plain  rule  of 
law,  that  those  who  take  property,  as  a  class  of 
persons  described,  where  there  is  nothing  in  the 
law  making  the  appropriation  to  distinguish  their 
respective  rights,  take  in  equal  shares"  {Knapp  v. 
Windsor^  6  Cush.  [Mass.],  156);  and  elsewhere  in 
the  opinion  it  is  said  that  the  expression  in  the 
statute,  of  a  preference  in  the  same  words  as  that 
contained  in  the  fifth  clause  of  our  statute,  shows 
that  in  other  cases  heirs  take  per  capita^  and  again : 
**The  rule  of  representation  applies  only  fr©m 
necessity,  or  where  there  are  lineal  heirs  in  differ- 
ent degrees."  As  before  remarked,  the  statute  of 
Massachusetts  is  very  much  like  our  own.     So 
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similar  in  fact  that  it  is  more  than  probable  that 
directly  or  indirectly  ours  was  modeled  upon  that 
upon  which  Chief  Justice  Shaw  was  commenting; 
80  that  his  language  is  entitled  to  especial  weight. 
The  point,  however,  we  desire  to  impress  is  that 
at  the  time  he  wrote,  representation  in  America 
was  not  presumed,  but  was  only  applied  where  the 
statute  affirmatively  provided  therefor.  Other 
Massachusetts  cases  of  less  weight  as  indicating  a 
general  policy  of  the  law,  but  more  directly  in 
point  as  to  interpretation,  are  Snow  v.  Snotr,  111 
Mass.,  389,  and  Batch  v.  StofiCy  149  Mass.,  371.  The 
significance  of  these  cases  is  chiefly  in  the  fact 
that  they  construe  such  language  as  "next  of  kin 
in  equal  degree"  as  implying  a  taking  per  capita 
by  the  class  described.  The  case  of  Houston  r. 
DavidsoHj  45  Ga.,  574,  is  also  instructive  as  indi- 
cating that  a  per  capita  distribution  is  intended 
except  within  the  degrees  where  representation 
per  stirpes  is  expressly  provided.  Indeed  we  un- 
derstand counsel  for  the  defendants  to  practically 
concede  this  point  by  admitting  that  if  the  case 
does  not  fall  within  the  third  subdivision,  which 
provides  for  representation,  a  distribution  per 
capita  must  be  made.  We  think,  however,  the  case 
falls  within  the  fifth  and  not  the  third  clause. 
The  section  undertakes  to  provide  a  complete 
scheme  of  descent,  beginning  with  the  issue  of  the 
intestate,  exhausting  all  blood  kindred,  providing 
for  a  single  case,  that  of  the  widow,  where  the  in- 
heritance is  made  to  pass  by  affinity  in  the  absence 
of  kindred  by  blood,  and  ending  with  escheat  to 
the  state.  The  first  clause  provides  that  the  chil- 
dren shall  take  in  equal  shares,  and  the  lawful 
issue  of  any  deceased  child  by  right  of  representa- 
tion.    This  is  followed  by  an  express  provision 
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whereby  if  no  child  of  the  intestate  survive  him, 
the  estate  shall  descend  to  the  more  remote  de- 
scendants per  capita^  if  they  are  all  in  the  same 
degree,  otherwise  per  stirpes.  This  clause  is  sig- 
nificant on  the  question  before  us,  in  this:  that 
thus  at  the  very  outset  we  find  that  the  rule  is  dif- 
ferent where  one  child  survives,  and  where  they 
are  all  dead.  Representation  is  almost  uniformly 
recognized  more  fully  in  the  case  of  direct  de- 
scendants than  in  the  case  of  collaterals;  and, 
therefore,  it  would  be  a  strange  thing  if  the  legis- 
lature should  provide  for  a  descent  per  capita 
among  lineal  heirs  under  circumstances  where  the 
descent  would  be  per  stirpes  among  collaterals. 
The  fact  that  this  distinction  is  created  in  the  first 
clause  is  of  service  in  construing  the  third,  fourth, 
and  fifth.  The  second  clause  is  unimportant  to 
the  discussion,  except  that  by  the  joint  effect  of 
the  first  and  second,  lineal  heirs,  both  in  the 
ascending  and  descending  line,  are  provided  for, 
so  that  with  the  third  clause  the  consideration  of 
collateral  begins.  The  third  provides  that  in  the 
absence  of  issue,  widow,  and  father,  the  estate 
shall  descend  in  equal  shares  to  brothers  and  sis- 
ters "and  to  children  of  any  deceased  brother  or 
sister,  by  right  of  representation."  It  is  con- 
tended that  the  case  before  us  is  covered  by  this 
clause,  and  that  the  provision  for  representation 
in  favor  of  the  children  of  "any"  deceased  brother 
or  sister  extends  to  the  case  where  all  brothers 
and  sisters  are  deceased.  If  this  were  true,  as  we 
have  already  suggested,  it  would  be  somewhat 
remarkable  in  view  of  the  express  provision  to  the 
contrary  in  the  case  of  deceased  children,  but  we 
think  the  subsequent  clauses  show  that  it  is  not 
true,  and  expressly  carry  out  the  analogy  of  the 
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first  clause.  The  third  provides  for  the  absence 
of  issue,  widow,  and  father;  and  the  prior  death 
of  "any  deceased  brother  or  sister."  The  fourth 
provides  for  a  case  where  there  is  neither  issue, 
widow,  father,  "and  no  brother  nor  sister  living  at 
his  death."  In  this  case  the  estate  goes  to  the 
mother  to  the  exclusion  of  the  issue  of  any  de- 
ceased brother  or  sister.  Here,  then,  is  evidently 
a  case  not  within  the  third  section,  for  the  sole 
reason  that  there  is  no  surviving  brother  or  sister. 
In  determining  whether  or  not  a  case  falls  within 
the  third  or  fourth  clause  it  becomes  absolutely 
necessary  to  interpret  the  third  clause  as,  if  fol- 
lowing the  phrase  "any  deceased  brother  or  sis- 
ter," there  was  added  "a  brother  or  sister  surviv- 
ing." Then  comes  the  fifth  clause,  which  provides 
for  the  case  where  there  is  left  neither  issue, 
widow,  father,  brother  or  sister,  nor  mother, 
which  is  the  case  before  us,  and  which  differs  from 
the  fourth  section  only  in  that  it  excludes  the  case 
of  a  surviving  mother.  These  three  clauses,  there- 
fore, form  a  scheme  of  inheritance  among  collat- 
erals, embracing  incidentally  the  case  of  the 
mother.  They  pursue  an  exclusive  process,  and 
must  be  read,  in  order  to  give  the  whole  effect,  as 
if,  in  addition  to  stating  what  kindred  do  not  sur- 
vive, they  also  stated  that  there  were  surviving 
those  next  in  degree  not  named  in  the  excluding 
clauses.  As  the  case  falls  within  the  fifth  clause, 
it  follows  from  what  has  already  been  said  that  a 
distribution  per  capita  is  required. 

The  case  of  the  sister's  grand-children  is  per- 
haps less  clear,  but  we  think  the  district  court  was 
also  correct  in  its  ruling  upon  their  claim.  What 
we  have  already  said  in  regard  to  the  general 
policy,  whereby  representation  exists  only  by  ne- 
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-cessity  or.  in  cases  expressly  provided,  is  appli- 
cable to  this  branch  of  the  case.  Among  lineal 
•descendants  representation  is  expressly  provided 
for,  without  limitation  as  to  degree,  the  language 
being,  ^^If  all  the  said  descendants  are  in  the  same 
-degree  of  kindred  to  the  intestate,  they  shall  have 
the  estate  equally,  otherwise  they  shall  take  ac- 
•cording  to  the  right  of  representation/*  The  sixth 
and  seventh  clauses,  containing  additional  pro- 
Tisions  for  lineal  descent,  are  in  similar  language. 
The  language  of  the  fifth  clause  is  that  the  estate 
«hall  descend  "to  his  next  of  kin  in  equal  degree, 
excepting  that  when  there  are  two  or  more  col- 
lateral kindred  in  equal  degree,  but  claiming 
through  different  ancestors,  those  who  claim 
through  the  nearest  ancestor  shall  be  preferred  to 
those  claiming  through  an  ancestor  more  remote." 
By  section  33,  degrees  of  kindred  are  to  be  com- 
puted according  to  the  civil  law;  so  that  these 
three  plaintiffs,  whom  for  convenience  we  have 
referred  to  as  grand-children,  stand  one  degree 
more  remote  than  the  other  parties  to  the  action. 
The  first,  sixth,  and  seventh  clauses  provide  for 
representation  among  lineals  of  unequal  degree. 
The  fifth  clause  provides  that  those  who  are  near- 
est shall  be  preferred  to  those  who  are  more  re- 
mote. The  seventh  canon  of  descent  as  stated  by 
Blackstone  is,  "that  in  collateral  inheritances  the 
male  stock  shall  be  preferred  to  the  female.'*  (2 
Blackstone,  Commentaries,  234.)  The  term  "pre- 
ferred" was  there  used  in  the  sense  of  entirely  ex- 
cluding the  female  stock  provided  male  stock  sur- 
vived, and  that,  we  think,  is  the  general  use  of  the 
term  in  such  connection.  It  seems  to  be  the  policy 
of  all  the  statutes  at  some  point  more  or  less 
remote  to  cut  off  representation  entirely  among 
28 
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collaterals,  and  where,  because  of  unequal  degrees 
of  kinship,  representation  would  otherwise  be 
necessary,  to  defeat  it  by  making  a  per  capita  dis- 
tribution among  those  nearest  in  degree  and  ex- 
cluding the  more  remote.  Our  law  seems  to  reach 
that  period  where,  at  any  point  among  collaterals 
beyond  the  children  of  brothers  and  sisters,  the 
surviving  kindred  fall  into  unequal  degrees.  This 
is  the  construction  given  elsewhere  to  statutes 
resembling  ours.  (Van  CUve  v,Yan  Fosseriy^S  Mich.^ 
342;  Sclienck  v.  Vaily  24  N.  J.  Eq.,  538;  Bigelow  v. 
Morofiffy  103  Mass.,  287;  Davis  v.  Stinsoriy  53  Me.^ 
493;  Conant  v.  Kenty  130  Mass.,  178.)  Cases  holding 
a  different  rule,  so  far  as  we  have  found  any,  have 
been  under  statutes  which  by  their  clear  language 
required  a  different  construction. 

The  judgment  of  the  district  court  was  in  all 

respects  correct. 

Judgment  affirmed. 


George  Herzog  v.  Jennie  Campbell. 


Filed  March  8,  1896.    No.  6253. 


1.  Instructioiui:  Failure  to  Number:  Review.  In  order  to 
present  for  review  the  failure  of  the  district  court  ta 
properly  number  Instructions,  exception  must  at  the 
trial  have  been  taken  on  that  especial  ground. 

2  :  Citations:  Harmless  Error.    While  Instructions 


should  not  be  submitted  to  the  jury  with  authorities 
noted  thereon,  still  prejudice  will  not  be  presumed  from 
the  mere  citation  on  the  instruction  of  a  volume  and 
page  of  the  reports.  Sioux  City  d  P.  R,  Co.  v,  Finlayson, 
16  Neb.,  578,  followed. 

8.  Slander:   Special  Damages.    Words  spoken  imputing  aa 
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indictable  offense  are  actionable  per  se,  and  no  special 
damage  need  be  proved. 

Meabtjse  of  Damages.     Evidence  examined,  and 


held  sufficient  to  sustain  a  verdict  for  |1,000. 

Error  from  the  district  court  of  Clay  county. 
Tried  below  before  Hastings,  J. 

Thomas  H.  MatierSj  for  plaintiff  in  error. 

Leslie  O.  Hurdj  contra. 

Irvine,  C. 

The  assignments  of  error  in  this  case  demand  no 
protracted  discussion.  The  first  one  urged  in  the 
brief  is  that  "the  court  erred  in  giving  instructions 
of  the  plaintiff  as  requested,  instructions  not 
being  numbered,  more  than  one  instruction  being 
given  upon  the  same  sheet  without  number,  and 
further  giving  the  instructions  as  requested  by 
the  plaintiff  citing  authorities  in  the  instruc- 
tions." From  the  argument  it  would  seem  that 
the  assignment  is  merely  directed  to  the  formal 
matters  referred  to ;  that  is,  to  the  failure  to  sepa- 
rately number  the  instructions  and  to  the  citation 
of  authorities.  No  request  to  have  the  instruc* 
tions  numbered  was  made  on  the  trial,  and  no  ex- 
ception was  taken  to  the  failure  to  number  them. 
It  is  well  settled  that  while  the  provisions  of  the 
statute  requiring  instructions  to  be  separately 
numbered  and  marked  "given"  or  "refused,"  aa 
the  case  may  be,  are  mandatory,  still  the  failure 
t©  observe  those  requirements  presents  nothing 
for  review,  unless  exception  was  specially  taken 
on  that  ground.  {Tagg  v.  Miller ^  10  Neb.,  442;  Fry 
r.  Tilton,  11  Neb.,  456;  Gibson  v.  SuUivan,  18  Neb., 
558;  Omaha  &  Florence  Land  d  Trust  Co.  v.  Hansen^ 
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32  Neb.,  449;  City  of  Chadron  t\  Glover,  43  Neb., 
732;  Jolly  v.  State,  43  Neb.,  857.) 

At  the  end  of  one  of  the  instructions  appears  in 
parentheses  the  following:  "28  Neb.,  330."  This 
is,  we  presume,  the  citation  referred  to  in  the 
assignment.  In  Sioux  City  d  P.  R,  Co.  r.  Finlayson, 
16  Neb.,  578,  there  was  a  similar  complaint.  The 
court  disapproved  the  practice  and  intimated  that 
when  instructions  are  requested,  accompanied  by 
«uch  notations,  the  court,  before  giving  them, 
should  erase  the  notations;  but  held  that  in  the 
absence  of  special  circumstances  the  error  was 
without  prejudice,  and  that  a  judgment  should 
not  be  reversed  for  such  a  reason,  unless  prejudice 
be  made  aflBirmatively  to  appear.  This  case  is 
precisely  like  the  one  cited. 

The  other  assignments  argued  reduce  them- 
selves to  two  grounds — that  the  verdict  was  not 
sustained  by  the  evidence  and  that  the  damages 
were  excessive.  The  action  was  for  slander  by 
the  defendant  in  error,  a  girl  of  sixteen,  against 
the  plaintiff  in  error,  a  farmer,  and  puesumably  a 
man  who  should  have  reached  the  age  of  discre- 
tion. The  words  charged  imputed  that  the  plaint- 
iff was  pregnant  by  reason  of  incestuous  inter- 
course with  her  father.  The  answer  was  a  gen- 
eral denial.  Witness  after  witness  testified  to  the 
publication  of  the  slanderous  words  in  substance 
as  laid  in  the  petition.  The  defendant  did  not 
directly  contradict  the  testimony  of  a  single  wit- 
ness. As  to  some  of  the  witnesses  he  said  that  a 
portion  of  their  testimony  was  true  and  a  portion 
not,  without  saying  what  was  true  and  what  un- 
true. As  to  another,  the  question  and  answer 
were  as  follows:  "Did  you  make  the  statement 
concerning  Jennie  Campbell  as  related  by  George 
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Hutton  before  the  jury?  A.  No,  sir;  not  in  the 
shape  he  has  given  it."  In  other  words,  his  testi: 
mony,  by  negatives  pregnant,  substantially  cor- 
roborated the  plaintiff's  witnesses  and  confessed 
the  charge.  But  it  is  said  that  the  evidence  rebut- 
ted the  presumption  of  malice;  and  there  was  no 
evidence  of  express  malice.  We  need  not  in  this 
case  inquire  how  far  the  rules  of  the  common  law 
in  regard  to  the  admission  of  evidence  establish- 
ing and  rebutting  actual  malice  in  slander  cases 
must  be  modified  because  of  our  rule  forbidding 
punitive  damages.  The  publication  of  words  im- 
puting an  indictable  offense  was  here  shown  be* 
yond  question.  No  justification  was  attempted. 
No  privilege  was  claimed.  Conceding  that  under 
such  circumstances  the  presumption  of  malice  is  a 
rebuttable  presumption,  it  was  not  here  rebutted* 
The  defendant  bases  his  argument  on  this  point 
upon  the  fact  \^hich  the  evidence  tends  to  es- 
tablish, that  each  publication  of  the  slanderous, 
words  was  accompanied  by  a  statement  that  the 
girPs  father  had  endeavored  to  procure  the  de- 
fendant to  marry  her,  intimating  that  he  was  re- 
sponsible for  her  alleged  condition.  If  this  were 
true,  which  there  is  no  evidence  to  show,  the  fact 
that  the  defendant  was  smarting  under  an  unjust 
charge  made  by  the  plaintiff's  father  would  be  no 
justification  or  excuse  for  his  slandering  the  girl. 
It  would  tend  rather  to  prove  than  to  disprove 
malice  in  its  legal  signification. 

The  verdict  was  for  $1,000,  which  defendant 
calmly  argues  is  excessive.  His  counsel  seem  to 
be  under  the  impression  that  proof  of  special  dam- 
age was  necessary.  It  is  elementary  that  words 
imputing  an  indictable  offense  are  actionable 
per  8€y  and  that  no  special  damage  need  be  proved. 
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{Boldt  V.  Budtoigy  19  Neb.,  739;  HeiidricJcson  v.  Sulli- 
van, 28  Neb.,  329;  Barr  v,  Birkner,  44  Neb.,  197.) 
The  jury  had  a  right,  and  it  was  its  duty  on  proof 
of  the  cause  of  action,  to  award  such  damages  as 
in  its  judgment  would  fairly  compensate  the 
plaintiff  for  the  injury  sustained;  and  it  requires 
some  hardihood  to  contend  that  a  verdict  of  f  1,000 
for  a  charge  of  incest,  repeated  over  and  over 
again,  against  a  girl  just  on  the  verg^  of  woman- 
hood, is  more  than  adequate  compensation. 


Judgment  affirmed. 
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Pythian  Life  Association  v.  Mary  A.  Preston. 


Filed  March  4, 1896.    No.  6225. 


Life  Insurance:  Membership  Fees:  Authority  of  Agent  to 
Extend  Credit:  SuSagents:  Delivery  of  Policy.  A 
life  insurance  association  approved  an  application  and 
issued  and  forwarded  to  its  general  agent  a  policy  for 
delivery  to  the  applicant.  The  application  and  policy 
each  contained  a  condition  providing,  in  substance,  that 
there  should  be  no  binding  contract  of  insurance  until  the 
written  application  was  received  and  accepted  and  the 
policy  issued  by  the  association  and  delivered  to  the  pro- 
posed member  in  person  during  his  lifetime  and  good 
health,  nor  until  the  admission  fee  and  advance  premium 
was  paid  thereon;  that  no  agent  of  the  association  nad 
authority  to  make,  alter,  or  discharge  contracts,  waive 
forfeitures,  extend  credit,  or  grant  permits,  and  no  alter- 
ation of  the  terms  of  this  contract  shall  be  valid,  and  no 
forfeiture  thereunder  shall  be  waived,  unless  alteration 
or  waiver  shall  be  in  writing  and  signed  by  the  president 
and  another  officer  of  the  association.  By  a  contract 
appointing  this  general  agent  of  the  association,  which 
was  signed  by  the  president  and  secretary  thereof »  his 
compensation  for  soliciting  and  obtaining  parties  to  be- 
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I     I 
I 


come  members  of  the  association  and  insured  therein 
was  fixed  at  the  whole  sum  of  the  admission  fees  and 
advanced  premiums  to  be  paid  by  each  person  insured. 
Heldy  That  the  part  of  the  contract  in  relation  to  the 
compensation  of  the  general  agent  gave  him  the  right  to 
collect  of  each  person  of  whom  he  received  an  applica- 
tion, when  he  delivered  the  policy,  the  membership,  or 
admission  fees  and  advance  premiums  and  keep  them; 
that  in  collecting  he  might,  at  his  option,  demand  imme- 
diate payment  or  extend  credit,  and  that  if  he  extended 
credit  it  was  not  for  the  company  but  for  himself;  that 
the  association  had  surrendered  the  right  to  any  further 
control  or  direction  of  the  collection  of  the  fees  and  ad- 
vance premiums  to  be  paid  by  persons  insured  through 
this  general  agent;  that  the  contract  with  the  general 
agent  was  inconsistent  with  their  right  to  insist  on  the 
enforcement  of  the  stipulations  in  regard  to  payment 
contained  in  the  application  and  policy;  that  a  delivery 
of  the  policy  to  the  applicant,  made,  or  caused  to  be 
made,  by  such  general  agent,  was  good  and  the  contract 
of  insurance  binding,  notwithstanding  credit  was  ex- 
tended for  the  payment  of  the  membership  fees  and  ad- 
vance premiums. 

Error  from  the  district  court  of  Douglas 
county.     Tried  below  before  Ogden,  J. 

The  opinion  contains  a  statement  of  the  case. 

«/aco6  Faircettj  for  plaintiff  in  error: 

The  agent  had  no  power  to  waive  the  condition 
of  prepayment  of  the  premium.  (Broivn  v.  Massa- 
4:hu8ett8  Mutual  Life  Ins.  Co.j  59  N.  H.,  307;  Porter 
-r.  United  States  Life  Ins.  Co.j  35  N.  E.  Rep.  [Mass.], 
^678;  Buffum  v.  Fayette  Mutual  Fire  Ins.  Co.y  85 
Mass.,  360;  Dircls  i\  German  Ins.  Co.j  34  Mo.  App., 
31;  Oreeiiwood  v.  Xew  York  Life  Ins.  Co.j  27  Mo. 
App.,  401;  Marvin  v.  Universal  Life  Ins.  Co.,  85  N. 
Y.,  281;  Todd  v.  Piedmont  d  Arlington  Life  Ins.  Co., 
34  La.  Ann.,  67;  New  York  Life  Ins.  Co.  v.  Fletchei\ 
117  U.  S.,  536;  Franklin  Ufe  Ins.  Co.  v.  Sefton,  53 
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Ind.,  387;  Morgan  i\  Blooniington  Mutual  Life  Benefit 
A  88%  32  111.  App.,  79;  Jeffrie8  v.  Life  Ins.  Co,,  22 
Wall.  [U.  S.],  47;  ^tna  Life  In8.  Co.  v.  France,  01 
IT.  S.,  510;  Johnson  v.  Maine  d  New  Brunswick  Ins^ 
Co.,  83  Me.,  183;  McGeachie  v.  North  American  Life 
Assurance  Co.,  14  Can.  L.  T.,  326;  Levell  v.  Royal 
Arcanum,  30  N.  Y.  Supp.,  205.) 

The  policy  and  application  constitute  the  con- 
tract. (Adema  v.  Lafayette  Fire  Ins.  Co.,  36  La. 
Ann.,  662;  Chrisman  v.  State  Ins.  Co.,  18  Pac.  Rep. 
[Ore.],  466;  Byers  v.  Farmers  Ins.  Co.,  35  O.  St.^ 
606;  Fitzrandolph  v.  Mutual  Relief  Society,  17  Can. 
S.  C.  333.) 

The  provisions  of  the  contract  could  only  be 
waived  in  the  manner  provided  by  the  policy. 
{Birminghxim  Fire  Ins.  Co.  v.  Kroegher,  83  Pa.  St.^ 
64;  Kyte  v.  Commercial  Union  Assurance  Co.,  10  N. 
E.  Bep.  [Mass.],  518;  Smith  v.  Niagara  Fire  Ins.. 
Co.,  15  Atl.  Rep.  [Vt.],  353;  Hankins  v.  Rockford 
Ins.  Co.,  35  N.  W.  Rep.  [Wis.],  34;  Ems  v.  Sun  Ins. 
Co.,  8  Pac.  Rep.  [Cal.],  379;  Kirkman  v.  Farmer.^ 
Ins.  Co.,  57  N.  W.  Rep.  [la.],  952;  Burlington  Ins. 
Co.  V.  Campbell,  42  Neb.,  208.) 

W.  C.  Tan  Gilder,  also  for  plaintiff  in  error. 

H.  C.  Brome  and  /.  R.  Andrews,  contra: 

We  submit  that  with  reference  to  the  provision 
of  the  policy  upon  which  the  only  defense  inter- 
posed here  is  based  it  appears  that  the  insured 
acted  in  the  utmost  good  faith.  The  policy  wa» 
delivered  to  him.  He  paid  the  admission  fee 
and  first  premium,  and  he  understood,  and  the 
insurance  company  knew  that  he  understood  and 
had  been  led  by  it  to  believe,that  his  policy  was  ift 
full  force  and  effect.    Under  these  circumstances. 
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in  view  of  the  facts  of  the  case,  the  provision 
of  the  policy  imposing  a  limitation  upon  the  au- 
thority of  agents  has  no  application.  {PJKBnix  Im. 
Co.  V.  Rod  Bila  Hora  Lodge^  41  Neb.,  21 ;  Haight  v. 
Continental  Ins.  Co.y  92  N.  Y.,  51;  Whited  v.  Oer- 
mania  Fire  Ins.  Co.,  76  N.  Y.,  415 ;  Shafer  v.  Phwnix 
Ins.  Co.y  53  Wis.,  361;  American  Central  Ins.  Co.  i?. 
McCreaj  8  Lea  [Tenn.],  513;  Story  v.  Hope  Ins.  Co.y 
37  La.  Ann.,  254;  Elliott  d.  Ashland  Mutual  Fire 
.Ins.  Co.y  117  Pa.  St.,  548;  Maryland  Fire  Ins.  Co.  v. 
Qtisdorfy  43  Md.,  506.) 

Haebison,  J. 

The  defendant  in  error  instituted  this  action  in 
the  district  court  of  Douglas  county  against  the 
Pythian  Life  Association  to  recover  the  sum -of 
^2,000  alleged  to  be  due  her  from  the  life  associa- 
tion under  and  by  virtue  of  a  membership  certifi- 
cate therein,  or  a  policy  of  insurance,  claimed  to 
have  been  issued  of  date  May  31,  1890,  upon  the 
life  of  Willet  C.  Preston,  who  was  the  husband  of 
the  defendant  in  error,  and  who  had  died  since 
that  date  and  prior  to  the  commencement  of  this 
suit.  The  plaintiff  in  error,  it  appears,  was  a  cor- 
poration, organized  and  existing  under  the  laws 
of  this  state,  engaged  in  the  business  of  life  insur- 
ance, with  its  general  offices  or  headquarters  in 
the  city  of  Omaha;  that  on  or  about  the  31st  day 
of  May,  1890,  one  David  H.  Caldwell,  who  was 
then  its  general  agent,  received  the  application 
of  Willet  C.  Preston,  in  the  city  of  Minneapolis, 
Minnesota,  for  membership  in  the  association,  or 
a  policy  of  insurance  upon  his  life,  to  be  issued  by 
it.  This  application  was  not  procured  by  the 
general  agent  personally,  but  was  solicited  and 
procured  by  one  Josiah  Towne,  who,  Caldwell 
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testifies,  was  a  special  agent  appointed  by  him, 
and  who,  it  further  appears,  was  acting  and 
working  under  him  and  his  directions  and  occu- 
pying the  same  office  with  him.  The  application 
was  forwarded  to  the  association  at  Omaha  in  the 
regular  course  of  business  and  was  approved,  and 
a  certificate  or  policy,  the  one  upon  which  this 
suit  was  predicated,  was  issued  and  ^ent  to  Cald- 
well at  Minneapolis  for  delivery  to  the  insured 
.party.  The  articles  of  agreement,  under  and  by. 
which  David  H.  Caldwell  was  appointed  agent  of 
the  association  and  so  acted,  were  signed  by  its 
president  and  secretary,  and  by  the  appointee, 
and  as  portions  of  these  articles  may  play  a  more 
or  less  important  part  in  the  final  disposition  of 
at  least  some  of  the  vital  questions  to  be  herein 
decided,  we  deem  it  best  to  notice  them  here. 
They  were  as  follows: 

"This  agreement,  made  this  4th  day  of  January, 
1890,  between  the  Pythian  Life  Association,  of 
Omaha,  Nebraska,  party  of  the  first  part,  and 
David  H.  Caldwell,  of  Geneva,  Nebraska,  party 
of  the  second  part, 

"Witnesseth,  That  the  party  of  the  first  part 
hereby  appoints  the  said  party  of  the  second  part 
its  general  agent  for  the  purpose  of  procuring  and 
effecting  applications  for  membership  in  said  as- 
sociation that  will  be  satisfactory  to  said  party 
of  the  first  part,  and  of  collecting  membership 
fees  on  application  thus  effected,  and  for  the 
further  purpose  of  appointing  and  supervising 
district,  special,  and  local  agents.  ♦  ♦  ♦  The 
appointing  of  all  subagents  shall  be  at  the  sole 
expense  of  the  party  of  the  second  part.  The 
party  of  the  first  part  to  be  in  no  way  chargeable 
or  responsible  to  the  agents  thus  appointed  for 
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any  salary,  commission,  or  expenses  incurred  by 
them  or  any  of  them  in  procuring  applications  or 
prosecuting  the  business  of  any  agency  created 
hereby  or  hereunder,  except  as  hereinafter  stipu- 
lated. The  party  of  the  second  part  to  be  respon- 
sible to  the  party  of  the  first  part  for  the  good 
behavior  of  his  subagents  and  for  their  fidelity  to 
the  interests  of  the  party  of  the  first  part.  ♦  ♦  ♦ 
The  compensation  allowed  said  party  of  the  sec- 
ond part  for  his  services  rendered  under  the  terms 
of  this  contract  shall  be  100  per  cent  of  the  mem- 
bership fee  or  advance  premium  adopted  by  the 
party  of  the  first  part  and  collected  by  the  party 
of  the  second  part,  or  his  subagents,  if  applica- 
tions are  written  for  insurance  on  the  mortuary 
rate  or  quarterly  premium-paying  plans;  but  if 
written  on  the  natural  premium  or  endowment 
rate  plan,  with  payments  due  semi-annually,  then 
an  additional  compensation  of  50  cents  per  |1,000 
of  insurance  shall  be  allowed  to  said  party  of  the 
second  part,  to  become  due  and  payable  when  the 
first  semi-annual  premium  is  paid  to  and  received 
by  the  said  party  of  the  first  part;  but  if  applica- 
tion and  policy  is  written  on  the  natural  premium 
or  endowment-rate  plans  and  premiums  are  paid 
annually,  then  the  sum  of  |1  per  each  $1,000  shall 
be  allowed  in  addition  to  the  membership  fee,  to 
be  due  and  payable  when  the  first  annual  pre- 
mium is  paid  to  and  received  by  the  party  of  the 
first  part.  ♦  ♦  ♦  The  territory  assigned  to 
said  party  of  the  second  part  shall  consist  of  the 
state  of  Minnesota,  and  such  other  territory  as 
may  be  hereafter  agreed  upon." 

In  regard  to  the  connection  of  Josiah  Towne, 
who  personally  solicited  and  received  Mr.  Pres- 
ton's application,  with  the  business  of  the  associa- 
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tion  at  Minneapolis,  where  it  was  taken,  and  the 
relation  existing  between  Towne  and  Caldwell, 
its  general  agent,  the  latter  testified  as  follows: 

Q.  Are  you  acquainted  with  Josiah  Towne? 

A.  I  am. 

Q.  What  relation  did  he  occupy  to  you  while 
you  were  general  agent? 

A.  As  special  agent. 

Josiah  Towne  himself  testified  on  this  point  as 
follows: 

Q.  What  was  your  business  during  the  months 
of  June  and  July,  1890? 

A.  Soliciting  insurance  for  the  Pythian  Life 
Association. 

Q.  With  whom  were  you  associated? 

A.  D.  ri.  Caldwell. 

The  president  of  the  life  association  says: 

Q.  I  will  ask  you  whether  or  not  the  defendant 

company   had,   to  your   knowledge,   during  the 

months  of  May,  June,  and  July,  1890,  an  agent 

in  Minneapolis  or  Minnesota,  by  the  name  of 

Josiah  Towne? 

A.  No,  sir;  we  did  not. 

The  application  for  insurance  contained  the 
following  statements:  "It  is  further  agreed  that 
under  no  circumstances  shall  the  certificate 
hereby  applied  for  be  in  force  until  the  actual 
payment  to  and  acceptance  of  the  advance  dues 
by  the  association,  and  actual  delivery  of  the  cer- 
tificate to  the  applicant  during  his  lifetime  and 
good  health,  with  a  receipt  for  the  payment  of  the 
advance  dues.  It  is  further  agreed  that  this  ap- 
plication, its  warranties  and  agreements,  to- 
gether with  all  the  conditions  and  stipulations 
contained  in  the  certificate  now  applied  for, 
shall   be   binding   on   me   and   on   any    further 
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legal  holder  of  the  policy  now  applied  for.     I 
hereby  agree  to  pay  to  said  association,  the  money 
required  to  keep  the  certificate  issued  hereon  in 
full  force  and  effect  as  provided  by  the  by-laws 
of  said  association,  and  I  hereby  adopt  said  by- 
laws and  agree  to  be  governed  by  them  and  will 
obey  and  comply  with  every  article,  its  subdi- 
visions, and  its  stipulations  or  provisions  con- 
tained therein;"  and  on  the  same  subject  there 
was  in  the  policy:    "This  contract  is  not  binding 
until  the  written  application  therefor  shall  have 
been  received,  accepted,  and  this  policy  of  insur- 
ance issued  by  the  association  and  delivered  to 
such  member  in  person  during  his  lifetime  and 
good  health,  nor  until  the  admission  fee  and  ad- 
vance premium  is  paid  thereon.    No  agent  of  the 
association  has  authority  to  make,  alter,  or  dis- 
charge contracts,  waive  forfeitures,  extend  credit, 
or  grant  permission,  and  no  alteration  of  the 
terms  of  this  contract  shall  be  valid,  and  no  for- 
feiture thereunder  shall  be  waived,  unless  altera- 
tion or  waiver  shall  be  in  writing  and  signed  by 
the  president  and  one  other  officer  of  the  Pythian 
liife  Association." 
It  is  contended  by  counsel  for  plaintiff  in  error: 
"First — Towne  was  not  in  any  manner  con- 
nected with  plaintiff  in  error.     He  was  not  its 
agent  or  solicitor.     He  had  never  been  authorized 
.  by  it  to  do  any  business  for  it.    He  had  absolutely 
no  authority  to  make  any  oral  agreement  for 
credit,  or  any  other  kind  of  an  agreement,  either 
orally  or  in  writing,  for  plaintiff  in  error. 

"Second — Even  if  he  had  been  a  regular  or  gen- 
eral soliciting  agent  of  plaintiff  in  error,  he  could 
not  bind  plaintiff  in  error  by  a  delivery  of  the 
policy  in  question  without  full  payment  of  the 
premium." 
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David  H,  Caldwell  testified  in  regard  to  the 
delivery  of  the  policy  to  the  insured,  as  follows: 

Q.  What  did  you  do  with  the  policy  after  you 
received  it? 

A,  In  company  with  Mr.  Towne,  delivered  it  to 
Mr.  Preston  at  the  schoolhouse  within  a  day  or 
two  from  the  time  we  received  it. 

Q.  Did  you  receive  any  money  at  that  time? 

A.  No,  sir. 


Q.  What  did  you  say  about  this  policy  having 
been  delivered  at  the  schoolhouse? 

A.  It  was  delivered  within  two  or  three  days  of 
the  time  received  by  me  at  the  schoolhouse  where 
Mr.  Preston  then  worked. 

Q.  By  whom? 

A.  By  myself.     Mr.  Towne  had  the  policy  in 

his  possession  and  handed  it  to  Mr.  Preston  while 

I  was  with  him. 

Q.  Left  it  with  him? 

A.  No,  sir. 

Q.  What  was  done  with  it? 
A.  I  took  it  out  of  his  hands. 
Q.  You  took  it  from  Mr.  Preston? 
A.  Later. 

Q.  How  much  later? 
A.  Perhaps  fifteen  minutes. 
Q.  Mr.   Towne  had  it  in   his  possession   and 
handed  it  to  Mr.  Preston,  and  then  you  took  it 

back  again  from  Mr.  Preston? 

A.  After  a  time. 

Q.  Did  you  keep  it  in  your  possession  after 
that? 

A.  I  can't  say  how  long;  I  gave  it  to  Mr. 
Towne,  either  the  same  day,  or  very  soon,  to  be 
delivered  by  him.     The  policy  has  not  been  in 
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my  possession  later  than  that  day  further  than  to 
be  in  that  desk. 

Q.  Then  what? 

A.  I  think  it  was  the  same  day  that  I  gave  it  to 
Mr.  Towne. 

Q.  The  same  day  or  aboat  the  same  time  after 
you  had  taken  it  back  from  Preston  you  gave  it  to 
Mr.  Towne,  did  you  ever  see  it  again  after  that? 

A.  As  it  lay  in  our  desk,  the  desk  in  Towne's 
and  my  office,  in  that  vicinity. 

Q.  You  did  not  have  any  more  to  do  with  it? 

A.  I  did  not. 

Josiah  Towne  stated  in  his  evidence  that  the 
policy  was  received  at  the  office  occupied  by  Cald- 
well and  himself  and  within  the  next  day  or  two 
they  went  to  the  schoolhouse  in  the  city,  where 
the  applicant  for  insurance  was  employed  as  jan- 
itor, and  there  talked  with  him,  and  what  the 
conversation  was  we  will  give  as  we  And  it  re- 
corded in  the  transcript  of  the  testimony : 

A.  Went  to  the  schoolhouse.  Mr.  Preston  was 
not  there;  went  out  on  the  side,  Twenty-third 
avenue  I  think  it  is;  went  in  on  the  street  side 
and  went  out  on  the  avenue  side.  Just  as  we  got 
on  the  sidewalk,  Mr.  Preston  put  in  an  appear- 
ance from  his  residence  and  met  us  about  twenty 
feet  from  the  schoolhouse.  I  passed  the  time  of 
day  and  shook  hands  with  him  and  says,  "Tony'^ 
— always  called  him  Tony — and  took  it  out  and 
delivered  it  to  him.  He  says,  "I  can't  pay  for 
that  to-day.  I  have  just  heard  from  the  farm.  I 
have  lost  a  horse.''  He  spoke  something  in  re- 
gard to  a  note  of  |80  or  ?90  that  he  had  got  to 
meet;  taking  into  consideration  the  fact  of  the 
note  and  the  loss  of  the  horse  he  could  not  take  it 
then.     He  had  it  in  his  hand  and  during  the  con- 
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versation  Mr.  Caldwell  took  the  policy  from  him. 
*^Well,"  I  says,  "Tony,  when  could  you  take  it?'' 
This  was  some  time  during  the  middle  of  the 
week;  the  first  or  middle  of  the  week.  He  says, 
"I  will  meet  you  at  the  lodge  on  Friday  night.'' 
He  says,  "I  will  meet  you  at  my  lodge  on  Friday 
night,  and  I  will  pay  you."  I  says,  "All  right,  I 
will  be  there."  Mr.  Caldwell  had  the  policy  and 
we  left  with  the  understanding  of  the  arrange- 
ment of  Friday  evening  at  his  lodge.  That  was 
the  conversation  then  and  there. 

Q.  When  did  you  next  see  Mr.  Preston? 

A.  On  Friday  night  by  arrangenu^nt. 

Q.  What  talk,  if  any,  did  you  have  with  him 
then? 

A.  I  went  in  to  the  lodge  room  and  he  was  pay- 
ing his  dues  and  I  thought  it  would  be  hardly 
courteous,  I  did  not  think  it  would,  and  without 
dunning  him  I  went  and  stood  right  by  him.  He 
said,  "Joe,  I  can't  pay  you  to-night.  I  used  more 
money  than  I  expected.  I  am  paying  my  dues 
to-night,  but  I  will  pay  you  at  the  office  to-mor- 
row morning  at  10  o'clock,"  which  would  have 
been  Saturday,  the  7th.  This  was  the  6th  day  of 
June.  I  said,  "All  right,  Tony ;  I  will  be  there  at 
10  o'clock." 

Q.  Where  did  you  next  see  Mr.  Preston  ? 

A.  At  9  o'clock  the  next  morning  at  the  office, 
or  on  the  sidewalk  first.  He  was  waiting  for  me 
and  was  ahead  of  time. 


Q.  State  what  took  place  there. 

A.  Went  into  the  office  and  I  sat  down  and 
took  the  policy  out  of  my  pocket.  He  immedi- 
ately commenced  to  talk  that  he  did  not,  could 
not  afford  to  take  that  policy  and  pay  for  it  now. 
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He  recited  the  fact  of  the  loss  of  the  horse  and  the 
note  that  was  coming  due  and  the  expense  he 
would  be  upon  the  farm;  and  I  said  to  him, — 
jou  want  all  the  conversation  between  him  and 
myself, — I  said  to  him,  "Tony,  you  are  getting  to 
be  too  old  a  man  to  refuse  to  take  any  insurance. 
It  is  not  a  matter  of  accommodation ;  it's  a  privi- 
lege that  any  man  would  insure  a  man  of  your 
age.  You  are  getting  old.  You  have  been  ac- 
cepted, the  policy  is  here,  you  are  getting  at  that 
time  of  life  you  need  it;  your  expectancy  is  not  a 
great  many  years."  "Well,"  he  says,  "Joe,  I 
would  rather  not  take  it,  I  can't  pay  for  it; 
but,"  he  says,  "I  will  pay  you  for  all  your 
trouble."  I  says,  "Tony,  I  want  nothing  if 
you  don't  take  the  policy.  I  get  no  commis- 
sion, but  I  will  not  take  anything  from  you 
if  you  don't  take  the  policy."  I  says,  "You 
want  to  take  it  even  if  you  don't  pay  for  it  all 
now."  I  says,  "You  are  perfectly  good.  I  had 
just  as  lief  take  your  word  as  take  a  bond  and," 
I  says,  "you  want  to  take  it  out.  You  need  it," 
and  I  passed  it  over  to  him.  He  took  it  in  his 
hand,  unfolded  it,  not  way  open,  but  just  merely 
the  face  of  it  in  that  shape.  "Well,"  he  says,  "I 
will  take  it;  and  I  will  pay  you  |5,  and  when  I 
come  down  from  the  farm,  which  will  be  next 
month,  I  will  pay  you  the  balaince."  I  says, 
-'Tony,  that  is  all  right."  He  paid  me  |5  and  I 
made  a  memorandum  of  it  in  a  book,  opposite  his 
name:  "Received  of  Tony  Preston,  on  June  7th, 
f5."  He  then  handed  the  policy  back  to  me.  He 
says,  "You  just  keep  the  policy  for  me,  will  you?" 
I  says,  "All  right."  He  wanted  me  to  keep  the 
policy.  It  would  be  just  as  safe  with  me  as  it 
would  with  him.  I  took  and  put  it  in  an  envelope 
29 
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and  put  it  in  my  pocket.     He  got  up  and  left  the 
oflSce. 

The  policy  remained  in  the  possession  of  Towne 
until  July  29, 1890,  on  which  date  it  was  given  by 
him  to  the  son  of  the  insured,  who  at  that  time 
paid  the  balance  of  the  amount  due  of  the  pre- 
mium. The  whole  sum  of  the  membership  fee 
and  advance  premium  we  will  now  state  was  tes- 
tified to  be  f21.66.  The  policy  was  taken  home 
by  the  son  and  handed  to  his  father,  who  then 
gave  it  to  his  wife,  the  defendant  in  error.  The 
insured  had  been  ill  for  some  days  prior  to  this^ 
and  about  two  or  three  hours  after  turning  the 
policy  over  to  his  wife,  died.  It  appears  that  the 
following  assessments,  or  calls,  were  sent  from 
the  main  office  of  the  association,  addressed  to 
Mr.  Preston: 

Omaha,  Neb.,  July  31,  1890. 

^^Bro.  Willet  0.  Preston^  Minneapolis^  Minn.:  You 
are  hereby  notified  that  we  have  charged  to  your 
insurance  account  the  amounts  this  day  falling 
due  in  accordance  with  the  terms  of  your  policy 
Nos.  2348, 2349,  and  that  your  account  now  stands 
as  follows:  ♦  ♦  ♦  The  amount  shown  above 
to  be  now  due  to  balance,  f  11.62,  must  be  received 
at  the  home  office  on  or  before  August  29,  1890^ 
in  order  to  prevent  forfeiture  of  your  insurance^ 
♦  *  *  Make  remittances  payable  to  the 
Pythian  Life  Association.  Pay  to  D.  H.  Cald- 
well, K.  16,  K.  P.  Block,  Minneapolis,  Minn." 

"Omaha,  Neb.,  July  1, 1890. 

"Brother:  Satisfactory  proof  of  death  has 
been  submitted  to  the  association  for  the  follow- 
ing claim:  *  *  *  in  consequence  whereof 
the  managing  board  of  directors,  as  provided  in 
article  9,  section  2,  of  the  by-laws  of  the  associa- 
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tion,  as  set  forth  in  your  policy  of  insurance,  have 
ordered  that  a  mortuary  cq.ll  be  made  upon  all 
the  members  of  the  mortuary  payment  plan,  of  a 
two-thirds  quarterly,  mortuary  premium  and  a 
33  1-3  per  cent  dividend  or  deduction  be  made 
from  the  maximum  quarterly  premium  of  mem- 
bers insured  on  the  national  premium  plan.  This 
call  is  made  upon  all  members  insured  prior  to 
this  date. 

"Fraternally  yours  in  F.,  C.  &  B. 

"George  Esmond, 

^^Acting  Secretary  Pythian  Life  Association.^^ 

It  further  appears  that  the  defendant  in  error 
wrote  to  the  association  and  requested  that  blank 
proofs  of  loss  be  sent  to  her;  that  this  was  done; 
that  she  procured  them  to  be  filled  out  and  for- 
warded to  the  association;  that  they  were  re- 
ceived, and  after  they  were  examined  a  request 
was  sent  to  Mrs.  Preston  to  furnish  some  addi- 
tional matters  in  the  same  connection,  which  she 
did. 

The  practical  workings  and  benefits  of  insur- 
ance, both  on  life  and  property,  are  now  univer- 
sally acknowledged  and  adopted  in  countries 
where  civilization  and  intelligence  prevail,  and 
people  generally  avail  themselves  of  it  under 
some  of  the  different  plans  of  issuance,  either 
what  is  denominated  the  plan  of  the  old  line  com- 
panies, or  the  mutual  plan,  or  the  lodge  or  asso- 
ciation plan,  etc.  Whatever  the  plan,  there  is 
usually,  if  not  always,  issued  some  contract  or 
agreement,  most  often  styled  a  "policy"  or  "cer- 
tificate of  membership,"  as  the  case  may  be.  In 
some  jurisdictions  the  forms  and  conditions  of 
these  are  provided  and  prescribed  by  law,  but  in 
the  majority  are  left  to  be  agreed  upon  by  the 
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insurer  and  insured.     Tiie  insurer  usually  mak- 
ing them  as  numerous  and  as  stringent  as  seems 
best  calculated,  or,  as  experience  has  taught,  will 
best  subserve  the  end  desired  to  be  attained  in 
the  conduct  of  the  business.     If  the  public,  the 
customers,  could  be  induced  to  pay  more  atten- 
tion to  the  matter  and  examine  the  conditions 
and  stipulations  of  the  policies  issued  to  them, 
and,  where  they  are  arbitrary  or  unreasonable  be- 
yond justice  between  the  parties  to  the  contract, 
demand  that  they  be  made  less  complicated  and 
made  consonant  with  a  spirit  of  equity,  or  be  re- 
fused or  not  received,  no  doubt  the  framers  would 
soon  discover  a  way  by  which  they  could  be  made 
safe  and  fair  and  also  bear  and  pass  the  scrutiny 
of  the  public,  the  customers.     But  where  it  is,  as 
it  has  heretofore  been,  the  task  of  the  legislator 
to  pass  laws  to  effect  the  purpose  above  sketched, 
or  the  judiciary  or  courts  of  the  land  to  annul  an 
unreasonable  and  unfair  stipulation  and  condi- 
tion when  a  case  involving  the  validity  is  pre- 
sented for  adjudication,  it  was,  and  is,  naught 
but  a  mere  trial  of  the  skill  and  ingenuity  of  the 
draughtsmen  of  the  policies  to  frame  new  condi- 
tions to  evade  the  laws  enacted  by  the  legislat- 
ures, or  to  fill  the  place  of  such  as  are  declared 
void  or  robbed  of  their  effect  by  the  courts.     Con- 
tracts of  insurance  occupy  no  different  position 
in  the  eyes  of  the  law  than  do  any  other  agree- 
ments, and  when  not  unconscionable  and  unfair, 
should  be  enforced  as  made  between  the  parties. 
The  stipulation  in  the  contract  sued  upon  in  the 
case  at  bar,  that  it  should  not  be  binding  unless 
the  membership  fee  and  what  was  styled  "the 
advance  premium"  were  paid  and  the  policy  actu- 
ally delivered  to  the  person  whose  life  was  to  be 
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insured  thereby  during  life  and  good  health,  and 
the  condition  that  no  agent  had  authority  to  ex- 
tend credit,  were  neither  of  them  unjust  or  unfair 
or  incapable  of  enforcement,  nor  such  as  should 
not  be  enforced  in  exact  conformity  with  the  let- 
ter and  spirit.    The  association,  it  appears,  had 
appointed  a  general  agent,  and  the  a^eement 
which  gave  his  appointment  effect,  assigned  or  in 
effect  made  his,  as  his  compensation  for  what 
business  he  might  do  for  it,  all  membership  fees 
and"  advance  premiums,  and  apparently  without 
any  further  regard  for  how  he  received  them  or 
when,  or  what  arrangements  he  might  make  as  ta 
their  payment,  whether  he  exacted  it  as  contem- 
plated by  the  terms  of  the  policy  or  extended 
credit,  as  it  is  claimed  he  did  in  this  particular 
instance.    Our  belief  that  the  arrangement  with 
the  general  agent  should  be  thus  construed  is 
much  strengthened  by  the  facts  that  Preston  had 
been  considered  by  the  association  as  one  of  its 
members,  and  it  had  recognized  him  in  that  rela- 
tionship, by  notifying  him  to  contribute  dues  and 
premiums  and  mailed  him  a  notice  of  a  mortuary 
call.    Clearly  it  would  be  violative  of  the  princi- 
ples of  justice  and  right  to  hold  that  an  arrange- 
ment might  exist  between  the  association  and  its 
agent  by  which  the  membership  fees  and  advance 
premiums  to  be  paid  by  sin  applicant  for  insur- 
ance became  the  property  of  the  agent,  and  the 
association  was  no  further  interested  in  them,  or 
their  payment,  had  no  further  control  over  them, 
and  whether  payment  was  exacted  on  delivery  of 
the  policy,  credit  was  extended,  or  payment  was 
entirely  waived,  could  in  no  manner  affect  the 
association  or  its  rights  or  funds,  and  say  that  if 
the  agent  extended  credit  or  made  the  applicant  a 
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present  of  the  membership  fees  and  advance  pre- 
miums, and  .the  party  to  whom  a  policy  had  been 
delivered  under  such  circumstances,  died,  that 
the  policy  was  not  in  force.  While  it  is  very  evi- 
dent that,  under  the  terms  of  the  application  and 
policy,  no  credit  could  be  extended  for  the  asso- 
ciation,* or  rather  it  was  the  intention  that  noine 
should  be,  it  is  equally  clear  that  by  their  agree- 
ment it  had  no  further  power  or  control  over  the 
membership  fees  or  advance  premiums,  and  could 
make  no  objections  to  credit  being  extended  by 
the  general  agent.  The  contract  which  the  asso- 
ciation entered  into  with  him,  by  which  he  be- 
came entitled  to  the  whole  amount  of  such  fees 
and  premiums,  was  inconsistent  with  the  stipu- 
lations contained  in  the  application  and  policy, 
in  regard  to  the  payment  of  the  fees  and  advance 
premiums,  or  their  enforcement  as  against  a  party 
to  whom  their  general  agent  had  granted  time  for 
their  payment.  The  policy  was  prepared  and  for- 
warded to  the  general  agent  by  the  association  to 
be  delivered  and  he  to  receive  payment  of  fees 
and  premiums  of  which  no  part  belonged  to  the 
association,  but  to  the  general  agent.  If  deliv- 
ered, it  was  in  full  force,  without  regard  to  any 
arrangement  made  between  the  agent  and  the 
party  insured  respecting  the  time  of  payment  of 
the  advance  premiunl.  {Smith  v.  Provident  Sav- 
ings Life  Assurance  Society  of  New  Yorky  65  Fed. 
Rep.,  765,  and  cases  cited.)  The  facts  of  the  case 
referred  to  were  somewhat  different  from  the 
facts  in  the  case  at  bar,  but  the  principle  of  law 
applicable  and  decisive  the  same,  and  equally 
applicable  and  controlling  in  the  present  case. 

In  regard  to  the  contention  that  Towne  was 
not  an  agent  of  the  association,  in  no  manner 
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-connected  with  it  or  its  business  and  could  not 
l)ind  it  by  delivering  a  policy  to  the  applicant,  or 
l>y  any  agreement  to  extend  credit,  the  general 
agent  testified  that  Towne  was  a  special  agent 
for  the  association,  appointed  by  him  (the  general 
agent)  by  virtue  of  the  authority  conferred  upon 
him  by  his  contract  with  the  association,  by  which 
it  will  be  remembered  he  was  empowered  to  ap- 
point special  agents,  but  however  this  may  have 
l)een,  there  was  ample  evidence  to  show  that 
Towne  was  soliciting  business  for  the  associa- 
tion, working  with  and  under  the  orders  and  di- 
rections of  the  general  agent,  and  whether  he  was 
recognized  by  the  association  as  an  agent,  or  in 
its  service,  or  its  officers  had  any  knowledge  of 
his  work,  or  his  existence,  is  immaterial.  The 
policy  in  question  was  forwarded  to  the  general 
agent  for  the  delivery.  He  turned  it  over  to 
Towne,  who  had  solicited  and  received  the  ap- 
plication, and  directed  him  to  deliver  it  to  the 
party  for  whom  by  its  terms,  it  was  intended,  and 
Towne  followed  the  directions,  and  as  appears 
from  the  testimony,  gave  it  to  Willet  C.  Preston, 
who  left  it  with  Towne  for  safe-keeping,  and  if 
the  arrangement  in  respect  to  extension  of  credit 
for  the  payment  of  a  portion  of  the  amount  due 
as  fees  and  advance  premiums,  effected  at  the 
time  of  such  delivery,  was  satisfactory  to  Cald- 
well, flie  general  agent  to  whom  the  moneys  to 
l)e  paid  belonged,  and  it  is  a  fair  inference  that  it 
was,  no  one  could  complain  and  certainly  not  the 
association,  for,  as  we  have  seen,  it  had  no  inter- 
est in  the  fees  or  premiums  to  be  paid  at  that 
time,  or  how  they  were  paid,  or  when.  We  must 
conclude  from  a  full  investigation  of  the  testi- 
mony that  it  sustains  a  finding  of  the  delivery  of 
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the  policy  sued  upon  in  this  action  and  in  such  a 
manner  and  at  such  a  time  as  constitute  it  a  valid, 
subsisting,  and  binding  contract  between  the 
party  applicant,  and  thereby  insured,  and  the  as- 
sociatiom  What  occurred  between  Towne  and 
Preston  at  the  time  the  policy  was  given  by 
Towne  to  Preston,  considered  with  all  the  other 
facts  and  circumstances  shown  by  the  evidence 
and  which  were  necessarily  incident  to  and  had 
a  direct  bearing  upon  this  part  of  the  transaction, 
constituted  in  legal  effect  a  delivery  of  the  policj'. 

There  is  an  assignment  of  error  which  reads  as 
follows:  "The  court  erred  in  giving  the  sec- 
ond, third,  fourth,  fifth,  sixth,  seventh,  eighth,, 
ninth,  tenth,  eleventh,  twelfth,  thirteenth,  four- 
teenth, fifteenth,  and  sixteenth  instructions  given 
by  the  court  on  its  own  motion,  to  which  the 
plaintiff  excepted."  Instruction  numbered  11,. 
given  by  the  court  on  its  own  motion,  was  with- 
out fault,  also  some  of  the  others  enumerated  in 
this  assignment.  The  assignment  was  as  td  all 
the  instructions,  and  having  determined  that  it  is 
not  well  taken  in  respect  to  one  or  more,  in  ac- 
cordance with  a  well  established  rule  of  this 
court,  it  must  be  overruled  as  to  all. 

It  is  further  assigned  as  error:  "The  court 
erred  in  refusing  to  give  the  first  and  second  in- 
structions asked  by  the  plaintiff  in  error,  to  which 
refusal  plaintiff  in  error  duly  excepted.''  No.  2 
of  the  instructions  referred  to  in  this  assignment, 
in  some  of  the  statements  contained  therein^ 
would  have  incorrectly  informed  the  jury,  and 
the  refusal  to  give  was  therefore  proper.  The 
error  assigned  was  of  the  refusal  to  give  the  two 
instructions,  and  it  being  determined  that  the 
action  of  the  court  as  to  either  of  them  was  with- 
out error,  it  disposes  of  the  entire  assignment. 
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This  disposes  of  all  the  errors  which  were 

urged  in  the  argument,  and  it  follows  from  the 

views    herein    expressed    and    the    conclusions 

reached  that  the  judgment  of  the  district  court 

must  be 

Ajffibmed. 


Union  Pacific  Railroad  Company  v.  J.  J. 

Kinney  bt  al. 

Fn.ED  March  4, 1896.    No.  6335. 

1.  BiU  of  Exceptions:  Authentication.    If  a  bill  of  excep- 

tions has  not  been  authenticated  by  the  certificate  of  the 
clerk  of  the  trial  court  as  required  by  law,  matters  con- 
tained therein  will  not  be  considered  or  examined  by 
this  court 

2.  Se-view.    Errors  must  be  a{Brmatiyely  shown  by  the  rec- 

ord; if  not,  it  will  be  presumed  that  the  proceedings  of 
the  trial  court  were  correct 

Error  from  the  district  court  of  Kimball 
county.    Tried  below  before  Neville,  J. 

John  M.  Thurston,  W.  R.  Kelly,  and  E.  P.  Smith, 
for  plaintift  in  error. 

H.  D.  Rhea,  contnu 

Harrison,  J. 

In  this  action,  in  the  district  court  of  Kimball 
county,  the  plaintiffs  (defendants  in  error)  sought 
to  recover  of  the  Union  Pacific  Railway  Company, 
as  damages,  the  value  of  a  gray  stallion,  alleged 
to  have  been  struck  and  killed  by  a  locomotive, 
on  a  portion  of  the  company's  line  of  road  in  Kim- 
ball county,  Nebraska,  it  being  further  alleged 
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that  the  striking  and  killing  of  the  horse  were  due 
to  the  negligent  and  careless  manner  in  which  an 
engine  and  train  of  cars  were  operated  and  han- 
dled by  the  employes  of  the  company  at  the  time 
of  the  occurrence.  Issues  were  joined  by  the 
pleadings  filed  by  the  parties,  and  a  trial  resulted 
in  a  judgment  in  favor  of  the  plaintiffs  in  the  ac- 
tion. The  company  presents  the  case  here  for 
review  by  error  proceedings.  In  view  of  the  dis- 
position which  we  have,  after  examination,  deter- 
mined must  be  made  of  the  case,  a  further  or  more 
extended  statement  is  deemed  unnecessary.  In 
the  argument  in  the  brief  filed  by  counsel  for  the 
railway  company  it  is  urged: 

"1.  The  court  should  have  granted  defendant's 
request  to  direct  a  verdict  for  defendant  (record, 
p.  12),  or  its  motion  for  new  trial  (record,  p.  16). 

"2.  The  fifth  paragraph  of  the  petition  declares 
^where  the  killing  of  said  stallion  occurred  was  in 
the  county  of  Kimball  and  in  the  state  of  Ne- 
braska, and  at  a  point  about  one  and  one-half 
miles  west  of  Kimball  in  the  said  county  and 
state;  and  at  said  point  there  is  a  public  highway 
running  along  said  railroad  track,  and  said  de- 
fendant has  carelessly,  negligently,  and  know- 
ingly, utterly  failed  to  construct  a  fence  along 
said  railroad,  or  in  any  manner  protect  stock  from 
straying  upon  said  track.'  (Record,  p.  3.)  The 
evidence,  as  will  be  seen  by  referring  to  the  pre- 
ceding abstract  and  bill  of  exceptions,  conclu- 
sively establishes  that  a  fence  had  been  erected  by 
the  plaintiff  Kinney  on  the  south  side  of  defend- 
ant's right  of  way  and  the  public  highway  running 
along  said  railroad  track  upon  the  south,  said 
highway  partially  on  defendant's  right  of  way, 
leaving  it  between  the  fence  and  the  road. 
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"3.  The  court  erred  in  that  by  the  third  instruc- 
tion it  charged  the  jury  that:  The  building  of  a 
fence  on  one  side  of  a  railway  company's  right  of 
way  by  the  owner  and  occupier  of  the  lands  on 
that  side,  does  not  release  the  company  from  its 
duty  to  build  a  fence  on  the  other  side  of  said 
railway  company's  right  of  way.    (Record,  p.  9.) 

"4.  The  uncontro verted  evidence  shows  that  the 
plaintiff  Kinney,  in  permitting  his  stallion  to  run 
at  large,  was  guilty  of  a  breach  of  section  91  of  the 
Revised  Statutes  (Cobbey's  edition). 

"5.  The  court  erred  in  overruling  the  objection 
of  the  defendant  below  to  the  several  questions 
put  by  the  plaintiff  on  rebuttal  to  L.  C.  Kinney, 
Charles  E.  Cronn,  and  J.  J.  Kinney,  as  follows." 

To  properly  determine  the  force  of  each  of  these 
questions  raised  by  the  assignments  of  error  a 
reference  to  and  examination  of  the  testimony  in- 
troduced during  the  trial  of  the  case,  or  portions 
of  it,  are  necessary.  Attached  to  the  tran- 
script is  what  purports  to  be  a  bill  of  exceptions 
and  to  contain  the  evidence,  but  it  is  not  authenti- 
cated by  the  certificate  of  the  clerk  of  the  trial 
court  as  required  by  law,  and  cannot  be  used  for 
any  purpose.  Such  a  certificate  is  indispensably 
necessary.  (Wax  v.  State^  43  Neb.,  18,  and  cases 
cited.)  In  the  opinion  of  the  case  of  Romberg  v. 
Fokken^  47  Neb.,  198,  written  by  Norval,  J.,  it  was 
said:  "That  which  purports  to  be  a  bill  of  excep- 
tions, and  which  is  attached  to  the  transcript, 
does  not  appear  to  have  been  filed  in  the  district 
court,  nor  has  the  clerk  of  that  court  certified  that 
it  is  either  the  original  bill  of  exceptions  settled 
and  allowed  in  the  cause,  or  a  copy  thereof,  as 
required  by  law.  The  pretended  bill,  therefore, 
must  be  ignored,  and  cannot  be  considered  for  any 
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purpose.  {Aultman  v.  Pattermn,  14  Neb.,  57;  Hogan 
V.  O'Xiel,  17  Neb.,  641;  Flynn  v.  Jordan^  17  Neb., 
518.)  But  it  may  be  said  the  omission  of  the 
clerk's  certificate  authenticating  the  bill  must  be 
deemed  to  have  been  waived  by  the  parties,  inas- 
much as  they  have  conceded  the  validity  of  the 
bill  of  exceptions,  by  raising  no  objections  thereto 
in  this  court.  Yates  v.  Kinney^  23  Neb.,  648,  recog- 
nizes such  rule,  but  we  do  not  hesitate  to  say  that 
it  is  unsound.  In  the  exercise  of  its  appellate 
jurisdiction  this  court  reviews  the  proceedings  of 
the  district  court,  and  our  only  means  of  ascer- 
taining what  proceedings  were  had  and  taken  in 
the  trial  court  in  any  case,  or  what  pleadings  were 
filed  therein,  is  the  transcript  of  the  record  of  that 
court,  duly  authenticated  by  the  proper  officer. 
If  the  parties  may  waive  the  certificate  of  the 
clerk  of  the  district  court  to  the  original  bill  of 
exceptions,  then  there  is  no  reason  why  they  may 
not  likewise  waive  the  authentication  of  the  tran- 
script of  the  final  judgment,  or  order  sought  to  be 
reviewed,  and  the  pleadings  in  the  case.  The 
statute  requires  both  the  transcript  and  the  bill  of 
exceptions  to  be  authenticated  by  the  certificate 

of  the  clerk  of  the  district  court,  and  we  have  no 
right  to  ignore  or  disregard  its  mandatory  pro- 
visions. {Moore  v.  Watennany  40  Neb.,  498;  Otis  %\ 
Butters^  46  Neb.,  492;  Martin  v,  Fillmore  County ^  44 
Neb.,  719;  Yenney  t\  Central  City  Bank^  44  Neb., 
402.)"  (See,  also,  First  National  Bank  of  Greenwood 
V.  Cass  County,  47  Neb.,  172.) 

As  the  decisions  of  the  questions  raised  by  the 
assignments  of  error  and  discussed  in  the  brief  or 
argument  of  counsel  for  plaintiff  in  error  necessi- 
tate an  inspection  of  the  evidence  adduced  and  we 
have  just  decided  the  testimony  in  this  case  is  not 
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before  us,  and  as  allied  errors  must  be  shown  by 
the  record  or  be  presumed  not  to  have  occurred 
{Willis  V.  State,  27  Neb.,  98;  Romberg  v.  Hediger,  47 
Neb.,  201),  it  follows  that  the  assignments  of  error 
must  be  overruled  and  the  judgment  of  the  trial 
court 

Affirmed, 


Walter  A.  Wood  Mowing  and  Reaping  Ma- 
chine Company  v.  William  Gerhold. 

Filed  Mabch  4. 1896.    No.  6149. 

1.  BiU  of  Exceptions:  Authentication.   A  bill  of  exceptions 

in  a  cause  tried  in  the  district  court  must  be  filed  with 
the  clerk  of  that  court,  and  if  the  original  bill  is  to  be 
used  in  the  supreme  court,  it  must  be  authenticated  by 
'  the  certificate  of  the  clerk  of  the  trial  court. 

2.  Seview:  Assignments  of  Error.    Assignments  of  a  peti- 

tion in  error  which  can  be  reviewed  only  in  connection 
with  a  bill  of  exceptions  will  be  disregarded  where  no 
authentic  bill  is  contained  in  the  record. 


8. :  Affirmance.    The  petition  in  error  presenting  no 

question  of  law  or  fact  for  review,  the  Judgment  is 
afiirmed. 
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Error  from  the  district  court  of  Platte  county. 
Tried  below  before  Sullivan,  J. 

McAllister  &  ComelitiSj  for  plaintiff  in  error. 

C.  J.  OurhWj  contra. 


NORVAL,  J. 

This  suit  was  upon  a  promissory  note  exe- 
cuted by  the  defendant  in  error  as  part  considera- 
tion for  one  of  plaintiff's  harvesting  machines. 


398  NEBRASKA  REPORTS.       [Vol.  47 

Wood  Mowlnff  A  Reaping  Machine  Co.  y.  Gerhold. 

The  defense  interposed  was  breach  of  warranty  of 
the  machine.  From  a  verdict  and  judgment 
thereon  in  favor  of  the  defendant  the  plaintiff 
prosecutes  error. 

There  is  attached  to  the  transcript  a  document 
purporting  to  be  the  bill  of  exceptions  in  the  case, 
but  it  does  not  appear  to  have  ever  been  filed  with, 
nor  is  it  in  any  manner  authenticated  by,  the  clerk 
of  the  district  court;  hence  it  must  be  disregarded 
by  us.  {Aultman  v.  Patterson^  14  Neb.,  57;  Hogan 
V.  O'Niel,  17  Neb.,  641;  Flynn  v.  Jordan,  17  Neb., 
518;  Waw  v.  StatCy  43  Neb.,  18;  Roniherg  v.  Fokkeiij 
47  Neb.,  198;  Union  P.  R.  Co.  v.  Kinney,  47  Neb., 
393.) 

The  petition  in  error  contained  six  assignments, 
but  two  of  which — the  verdict  is  contrary  to  the 
evidence,  errors  in  the  admission  of  testimony — 
are  argued  in  the  brief.  The  other  assignments 
are  deemed  waived.  (Glaze  v.  Parcel,  40  Neb.,  732; 
Erck  i\  Omaha  Nat.  Batik,  43  Neb.,  613;  City  of 
Kearney  v.  Smith,  47  Neb.,  408.)  Neither  of  the 
assignments  discussed  in  the  brief  can  be  re- 
viewed, except  in  connection  with  a  bill  of  excep- 
tions preserving  the  evidence  adduced,  and  the 
rulings  of  the  court  below  during  the  trial.  As 
there  is  no  authentic  bill  of  exceptions  in  this 
record,  the  assignment  of  errors  must  be  over- 
ruled and  the  judgment  affirmed.  (State  Ins.  Co,  v. 
Buckstaf,  47  Neb.,  1;  Sweeney  v.  Ramge,  46  Neb., 
919.) 

Affirmed. 
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Rtjthib  Brown  bt  al..,  appellees,  v.  Sam 
Westerfield  et  al.,  appellants. 

Filed  March  4, 1896.    No.  6136. 

1.  Quieting  Title:  Delivery  op  Deed:    Pleading.    An  alle- 

gation in  a  pleading  tnat  the  grantor  "made  and  exe- 
cuted" a  deed,  includes  all  acts  essential  to  the  comple- 
tion of  the  muniment  of  title,— the  delivery  of  the 
instrument  to  the  grantee  as  well  as  the  signature  of 
the  grantor. 

2.  Lo«t  Dteds:  Title.    The  loss  or  destruction  of  a  deed, 

after  delivery  thereof,  does  not  divest  the  title  of  the 
grantee. 

3.  Peeds:  Delivery.    The  delivery  of  a  deed  is  essential  to 

render  the  conveyance  operative. 

:  :  Evidence.    Delivery  is  purely  a  question 


4. 


5. 


of  intent  to  be  determined  by  the  facts  and  circum- 
stances of  each  particular  case. 

:  .    It  is  not  essential  to  the  validity  of  a  deed 


6. 


that  it  should  be  delivered  to  the  grantee  personally.  It 
Is  sufficient,  if  the  grantor  delivers  it  to  a  third  person 
unconditionally  for  the  use  of  the  grantee,  the  grantor 
reserving  no  control  over  the  instrument. 

:  ^   A  mother  signed  and  acknowledged  a  deed 


before  a  justice  of  the  peace,  conveying  to  her  minor 
daughter  certain  real  estate,  and  delivered  the  deed  to 
the  justice  for  the  use  and  benefit  of  the  grantee,  with- 
out any  reservation  of  control,  with  the  intention  and 
understanding  that  the  justice  should  retain  the  custody 
of  the  instrument  until  the  grantor's  death,  when  he 
was  to  file  it  for  record.  The  mother  subsequently  told 
the  daughter  that  the  property  belonged  to  the  latter, 
and  that  it  had  been  fixed  so  she  would  have  a  home. 
Held,  That  the  delivery  to  the  justice  was  sufficient  to 
pass  the  title  to  the  property  to  the  grantee  at  the  date 
of  such  delivery. 

Appeal  from  the  district  court  of  Lancaster 
county.     Heard  below  before  Tuttle,  J. 
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Pound  &  Burr  J  for  appellants: 

The  petition  merely  alleges  that  the  deed  was 
made  and  executed,  without  any  allegation  of  de- 
livery. The  proof  also  fails  to  show  delivery  of 
the  deed.  The  plaintiff  has  no  title  to  the  lot 
except  as  one  of  the  heirs  of  Hannah  Brown. 
{Patrick  v.  McCarmick,  10  Neb.,  1;  Wier  v.  Bat  dor f, 
24  Neb.,  83;  Jones  v.  Loveless^  99  Ind.,  317;  Miller 
V.  Physivkf  24  Ark.,  244;  Miller  v.  LullmaUy  81  Mo., 
311;  Byars  v.  Spencer j  101  111.,  429.) 

A  deed  intended  to  operate  as  a  testamentary 
disposition  is  in  effect  a  will  and  is  ambulatory 
and  revokable  during  the  life  of  the  grantor. 
{Turner  v.  Scott,  51  Pa.  St.,  126;  Hall  v.  Bragg,  28 
Ga.,  330;  Carey  v,  Dennis,  13  Md.,  1;  Frederick's 
Appeal,  52  Pa.  St,  338.) 

Where  a  will  once  known  to  exist  and  to  have 
been  in  the  custody  of  the  testator  cannot  be 
found  after  his  decease,  the  legal  presumption  is 
that  it  was  destroyed  by  the  testator  with  the  in- 
tention of  revoking  it.  {Behrens  v.  Behrens,  47  O. 
St,  323;  Minor  v.  Outhrie,  4  S.  W.  Rep.  [Ky.],  179.) 

Roscoe  Pound  and  Burr  d  Burr,  also  for  appel- 
lants: 

To  constitute  delivery  the  grantor  must  une- 
quivocally indicate  it  to  be  his  intention  that  the 
instrument  shall  take  effect  as  a  conveyance  of 
the  property.  It  must  be  shown  to  have  been  in- 
tended as  a  present,  operative  conveyance.  (Fisher 
r.  Hall,  41  N.  Y.,  416;  Barrows  v.  Barrows,  138  111., 
649;  Davus  v.  Ellis,  39  W.  Va.,  226;  Cline  v.  Jones, 
111  111.,  563;  Schuffert  v.  Grote,  88  Mich.,  650;  Taft 
v.  Taft,  59  Mich.,  185.) 

Possession  of  the  deed  by  the  person  employed 
to  draw  it  is  no  delivery.  (Healy  v.  Seward,  5 
Wash.,  319.) 
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B.  F.  Johnson  and  T.  F.  BameSj  contra. 

References  to  the  question  of  intention  as  to  de- 
livery and  how  determined:  Jordan  v.  DaviSj  108 
111.,  336;  ^Varren  r.  Strett,  31  N.  H.,  332;  Burk- 
holder  V.  Casadj  47  Ind.,  418;  Stevens  v.  Hatchy  6 
Minn.,  19;  BUtck  r.  Kuhlman,  33  O.  St.,  203; 
Mitchell  i\  RyaUy  3  O.  St.,  377;  Jamison  v.  Craven,  4 
Del.  Ch.,  311;  Adams  v.  Ryan,  61  la.,  733. 

References  as  to  delivery  to  another  to  hold  for 
grantee's  use:  Ecknian  r.  Eckman,  55  Pa.  St.,  269; 
Jones  r.  Strayze,'i2  N,  J.  Law,  279;  Fewell  v.  Keis- 
ler,  30  Ind.,  195. 

Absolute  delivery  to  a  third  person  to  hold  until 
grantee's  death  is  a  good  delivery  and  passes  title 
presently.  {Hinson  r.  Bailey ,  73  la.,  544;  Albright 
V.  Albright,  70  Wis.,  528.) 

Acceptation  is  presumed  in  favor  of  infants. 
{Byington  v.  Moore,  62  la.,  470;  Palmer  v.  Palmer, 
«2  la.,  204.) 

A  dee<l  once  delivered  cannot  be  revoked  by 
redelivery.  {Bnnz  v.  Cornelius,  19  Neb.,  107;  Rogers 
r.  Rogers,  53  Wis.,  36.) 

NORVAIi,  J. 

This  was  a  suit  by  Ruthie  Brown  against  Sam 
Westerfield  and  Ida  Westerfield,  his  wife,  and 
Louis  and  Jimmie  Brown,  to  quiet  the  title  in 
plaintiff  to  the  south  half  of  lot  C,  a  subdivision 
of  lots  4,  5,  and  6,  in  block  28,  of  Kinney's  O  Street 
Addition  to  the  city  of  Lincoln.  The  petition  al- 
leges that  plaintiff  is  the  only  living  child  of  Han- 
nah and  James  Brown;  that  on  the  20th  day  of 
June,  1883,  the  said  Hannah  Brown,  now  de- 
ceased, being  the  owner  in  fee-simple  of  the  real 
estate  above  described,  together  with  her  hus- 
30 
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band,  said  James  Brown,  made  and  executed  a 
warranty  deed  to  the  plaintiff  of  said  property^ 
reserving  a  life  estate  therein  to  said  James 
Brown;  that  said  deed  has  become  lost  or 
stolen, — plaintiff  is  unable  to  state  which, — but  is- 
informed  that  the  same  was  placed  in  the  hands 
of  Sam  Westerfield,  one  of  the  defendants;  that 
though  demand  for  the  same  has  been  made  upon 
him,  he  has  refused  to  comply  therewith,  and  dis- 
claims all  knowledge  of  the  deed;  and  that  the 
defendants  Sam  Westerfield,  Jimmie  and  Louis. 
Brown  are  not  the  issue  of  the  said  James  and 
Hannah  Brown,  but  are  children  of  said  Hannah 
Brown  by  a  former  husband.  James  Brown^ 
plaintiff's  father,  was  subsequent  to  the  institu- 
tion of  the  suit  joined  as  party  plaintiff,  and  no* 
service  of  summons  having  been  had  upon  Louis 
and  Jimmie  Brown,  the  action  was  dismissed  as  to 
them.  Sam  Westerfield  answered,  admitting  that 
plaintiff  is  the  child  and  one  of  the  heirs  at  law  of 
said  Hannah  Brown,  and  denying  all  other  aver- 
ments of  the  petition.  By  way  of  cross-petition, 
Westerfield  sets  up  that  Hannah  Brown  and  her 
husband,  James  Brown,  executed  and  delivered  a» 
mortgage  upon  said  lot  C  to  one  Mary  Jane  Car- 
man to  secure  the  payment  of  $27  and  interest; 
that  the  defendant  is  the  owner  of  said  mortgage,, 
and  that  the  debt  for  which  the  same  was  given  ta 
secure  has  not  been  paid,  nor  any  part  thereof. 
The  answer  prays  for  the  dismissal  of  plaintiff's 
suit,  and  for  foreclosure  of  said  mortgage.  Upon 
the  hearing,  a  decree  was  entered  quieting  the 
title  to  the  premises  in  controversy  in  Ruthie 
Brown,  subject  to  the  life  interest  therein  of  her 
father,  and  foreclosing  said  mortgage.  From  the 
decree  quieting  the  title  the  Westerfields  appeal- 
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The  appellants  contend,  in  argument,  that  the 
petition  is  defective  and  fails  to  state  a  cause  of 
action,  in  that  it  contains  no  specific  allegation 
that  the  deed  in  question  was  ever  delivered.  The 
delivery  of  a  deed  is  indispensable  to  its  validity. 
While  it  is  true  there  is  no  direct  averment  in  the 
pleading  that  the  deed  had  been  delivered,  yet 
this  is  not  fatal.  It  is  averred  that  the  grantors 
"made  and  executed  a  warranty  deed  to  the 
plaintiff"  to  the  property.  "Execute"  is  defined 
by  Webster  thus:  "To  complete,  as  a  legal  instru- 
ment; to  perform  what  is  required  to  give  validity 
to,  as  by  signing  and  perhaps  sealing  and  deliver- 
ing; as,  to  execute  a  deed,  lease,  mortgage,  will,^'* 
etc. ;  and  the  same  authority  gives  the  following 
as  one  of  the  definitions  of  the  word  "execution:" 
"The  act  of  signing,  sealing,  and  delivering  a  legal 
instrument,  or  giving  it  the  forms  required  to  ren- 
der it  valid;  as  the  execution  of  a  deed."  In  1 
Warvelle,  Vendors,  p.  482,  it  is  said:  "The  term 
^execution'  primarily  means  the  accomplishment 
of  a  thing-2-the  completion  of  an  act  or  instru- 
ment;  and  in  this  sense  it  is  used  in  conveyancing 
to  denote  the  final  consummation  of  a  contract  of 
sale.  The  term  properly  includes  only  those  acts, 
which  are  necessary  to  the  full  completion  of  an 
instrument,  which  are:  the  signature  of  the  dis- 
posing  party,  the  affixing  of  his  seal  to  give  char- 
acter to  the  instrument,  and  its  delivery  to  the 
grantee."  In  this  state  the  seal  of  the  grantor  is 
unnecessary,  and  an  acknowledgment  is  no  part 
of  the  deed  conveying  land  other  than  the  grant- 
or's homestead,  but  an  unacknowledged  deed  to 
such  real  estate,  otherwise  perfect,  as  between  the 
parties,  passes  the  title.  The  averment  in  the 
petition  that  the  grantors  "made  and  executed'? 
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the  deed,  under  the  definitions  already  given,  in- 
cludes the  delivery  of  the  instrument  as  a  convey- 
ance of  the  property. 

The  uncontradicted  testimony  shows  that 
James  and  Hannah  Brown  signed  and  acknowl- 
edged a  deed  of  conveyance  to  their  daughter, 
Ruthie  Brown,  one  of  the  plaintiffs  herein,  for  the 
premises  in  controversy,  reserving  a  life  estate 
therein  to  James  Brown,  one  of  the  grantors.  It 
was  never  actually  delivered  to  the  grantee  in  per- 
son, nor  was  it  ever  placed  upon  record.  The  in- 
strument is  not  now  to  be  found.  A  deed  is 
merely  the  evidence  of  the  grantee's  title.  The 
loss  or  destruction  of  the  deed  did  not  divest 
plaintiffs  of  their  title,  if  they  ever  acquired  one. 
And  whether  the  title  ever  passed  from  Mrs. 
Brown,  the  owner  of  the  fee  to  this  property,  de- 
pends upon  whether  the  facts  disclosed  by  this 
record  amount,  in  law,  to  a  delivery  of  the  deed  in 
question.  It  appears  from  the  evidence  adduced 
that  Hannah  Brown,  being  the  owner  of  the  prop- 
erty in  dispute  and  another  tract  of  the  same  size 
adjoining  it  on  the  north,  on  the  20th  day  of  June, 
1883,  caused  two  deeds  to  be  prepared  by  J.  H. 
Brown,  a  jilstice  of  the  peace  of  the  city  of  Lin- 
coln, one  covering  the  north  portion  to  Sam  West- 
erfleld, one  of  the  defendants,  and  the  other  cover- 
ing the  south  tract  to  Ruthie  Brown,  subject  to  a 
life  interest  in  her  father,  James  Brown.  These 
deeds,  properly  witnessed,  were  signed  and  ac- 
knowledged by  both  Hannah  and  James  Brown 
before  said  justice  of  the  peace.  The  magistrate 
is  the  only  person  who  testified  as  to  what  trans- 
pired at  the  time,  and  the  disposition  made  of  the 
deeds.  He  states,  in  substance,  that  he  had  acted 
as  Mrs.  Brown's  legal  adviser,  having  at  various 
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times  transacted  considerable  business  for  her; 
tiiat  on  the  date  already  mentioned,  at  her  re- 
quest, he  went  to  see  her,  when  she  informed  him 
it  was  her  desire  that  the  property  be  divided  be- 
tween her  two  children,  Ruthie  and  Sam,  the  for- 
mer being  then  some  nine  or  ten  years  old,  reserv- 
ing a  life  interest  in  her  husband  in  the  home 
property;  that  her  two  sons,  Jimmie  and  Louis, 
had  abandoned  her,  and  it  was  her  wish  to  nrake 
a  division  of  the  property  then  for  fear  they  would 
come  in  for  a  share  at  her  death.  In  pursuance  of 
this  request,  the  two  deeds  were  prepared  by  the 
witness,  and  then  signed  and  acknowledged.  The 
magistrate  was  requested  to  keep  them  and  place 
them  upon  record  after  her  death.  He  carried 
them  for  two  or  three  days  thereafter,  when  he 
went  to  Mrs.  Brown's  place  of  abode,  put  them  in 
a  tin  box  in  which  she  kept  her  tax  receipts  and 
other  papers,  and  at  the  time  the  witness,  at  Mrs. 
Brown's  request,  promised  to  see  to  the  recording 
of  the  deed  in  question  upon  her  death ;  that  four 
or  five  times  thereafter,  the  last  one  being  about 
a  week  or  ten  days  before  Mrs.  Brown  died,  she 
talked  the  matter  over,  expressing  herself  satis- 
fied with  the  disposition  she  had  made  of  the  prop- 
erty; that  immediately  after  the  death  of  Mrs. 
Brown,  the  justice,  with  James  Brown,  looked  for 
the  deed,  and  then  discovered  that  it  was  gone. 
Sam  Westerfield  testified  that  he  had  never  seen 
the  deed,  but  had  heard  it  spoken  of  by  several; 
and  that  the  deed  to  himself  he  had  recorded 
August  28,  1883,  prior  to  his  mother's  death. 
Ruthie  Brown  testified  that  about  a  week  before 
her  mother  died,  the  latter  told  her,  as  she  had 
frequently  stated  before,  that  the  place  was 
JJuthie's  and  it  had  been  fixed  so  that  she  would 
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have  a  home;  that  about  two  weeks  before  the 
trial  witness  asked  Sam  Westerfield  about  the 
deed,  and  he  replied  that  he  had  it,  or  knew  where 
it  was.  This  conversation  Westerfield  denies  hav- 
ing ever  occurred. 

The  matter  of  contest  is  whether  there  was  in 
law  a  delivery  of  the  deed,  for  a  delivery  is  indis- 
pensable to  its  binding  effect.  But,  as  was  said 
by  Chief  Justice  Lake  in  Brittain  i\  Workj  13  Neb., 
347:  "No  particular  act  or  form  of  words  is  neces- 
sary to  constitute  a  delivery  of  a  deed.  Anything 
done  by  the  grantor  from  which  it  is  apparent  that 
a  delivery  was  intended,  either  by  words  or  acts, 
or  both  combined,  is  sufficient."  Delivery  of  a 
written  instrument  like  a  deed  is  largely  a  ques- 
tion of  intent  to  be  determined  by  the  facts  and 
circumstances  of  the  case.  In  the  case  at  bar  it 
depends  on  whether  the  intention  of  the  grantor 
at  the  time  was  that  the  deed  should  operate  as  a 
muniment  of  title  to  take  effect  presently.  In 
other  words,  did  Mrs.  Brown  part  with  control 
over  the  instrument  and  place  the  title  in  her 
daughter?  If  such  was  the  purpose,  the  delivery 
was  complete,  and  the  title  to  the  property  passed. 
<1  Devlin,  Deeds,  sees.  260-262;  Marren  v,  Swetty  31 
N.  H.,  332;  Jordan  r.  Darw,  108  111.,  336;  Burk- 
holder  v.  Casadj  47  Ind.,  418;  Mastermn  v.  Cheeky  23 
111.,  73.)  From  an  examination  of  the  evidence  we 
are  satisfied  that  it  establishes  a  delivery  of  the 
deed.  It  was  placed  in  the  hands  of  the  magis- 
trate who  took  the  acknowledgment  to  hold  for 
the  grantee.  This  was  sufficient  to  carry  the  title 
to  the  land.  (Byington  t\  Moore j  62  la.,  470;  Himon 
V.  Bailey,  73  la.,  544;  Black  v,  Hoyt,  33  O.  St.,  203; 
Lessee  of  Mitchell  v.  RyaUy  3  O.  St.,  377;  Albright  v. 
Albright ,  70  Wis.,  528;  Ball  v.  Foreman,  37  O.  St, 
132.) 


Vol.  47]       JANUARY  TERM,  1896.  407 


Brown  v.  Westerfield. 


In  the  case  last  cited  the  grantor  delivered  the 
deed  to  a  third  party  with  the  understanding  that 
he  should  retain  the  custody  of  the  same  until  the 
grantor's  death,  when  he  was  to  deliver  to  the 
grantee.  It  was  held  to  be  the  grantee's  deed 
in  prwsentiy  and  that  the  subsequent  destruction 
of  the  instrument  by  the  grantor  did  not  have  the 
effect  to  divest  the  title  of  the  grantee.  Cassody, 
J.,  in  delivering  the  opinion  of  the  court  in  that 
case  cites  numerous  authorities  which  sustain  the 
proposition  enunciated  in  the  case.  In  Hinson  v. 
Bailey y  73  la.,  544,  Eva  Hinson  went  to  a  justice  of 
the  peace  and  signed  and  acknowledged  a  deed 
before  him  conveying  certain  lands  to  her  chil- 
dren. She  left  the  deed  in  the  possession  of  the 
magistrate,  with  directions  to  retain  it  until  her 
death,  and  then  have  it  recorded.  The  justice 
told  her  that  she  could  have  the  deed  whenever 
she  desired  it,  but  she  replied:  "I  don't  want 'it. 
You  must  keep  it  until  I  die."  It  was  held  to  be  a 
good  delivery  and  that  the  deed  took  effect  imme- 
diately upon  the  delivery  to  the  justice.  (See,  also, 
IVittenbrock  v.  GasSy  42  Pac.  Rep.  [Cal.],  300;  Bury 
V.  Young  J  1  Am.  L.  Reg.  &  Rev.,  n.  s.  [Cal.],  140.) 
It  is  true  in  the  case  before  us  that,  after  the  deliv- 
ery of  the  deed  to  Justice  Brown,  he  took  it  to  the 
grantor  and  put  it  in  a  box  where  she  kept  her 
papers;  but  it  was  not  with  the  intention  of  sur- 
rendering the  deed,  nor  did  that  fact  have  the 
effect  to  divest  the  title  of  the  grantee.  Having 
once  passed,  it  could  not  be  divested  in  that  way. 
{Bunz  V.  Comeliusy  19  Neb.,  107;  Connell  v.  Oallighery 
39  Neb.,  793.) 

It  is  argued  by  appellants  that  the  conveyance 
was  intended  to  operate  in  the  nature  of  a  testa- 
mentary disposition  of  the  property,  not  to  take 
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effect  until  the  death  of  Mrs.  Brown,  and  authori- 
ties are  cited  in  the  brief  to  the  effect  that  such  a 
deed  is  invalid.  The  facts  do  not  warrant  such 
conclusion.  The  intention  clearly  was  that  the 
deed  should  take  effect  at  once.  The  recording 
alone  was  to  be  deferred  until  Mrs.  Brown's  death. 
This  is  not  a  case  where  a  grantor  has  placed  a 
deed  in  a  depository  to  be  delivered  to  the  grantee 
upon  the  death  of  the  grantor,  reserving  the  right 
to  recall  the  deed  at  any  time.  The  authorities 
cited  by  counsel  for  appellants  are,  therefore,  not 
applicable  here.  We  are  constrained  to  hold  that 
the  trial  court  was,  under  the  circumstances,  jus- 
tified in  finding  a  sufficient  delivery  of  the  deed. 
The  decree  is 

Affirmed. 


47  406 
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City  of  Kearney  v.  Louisa  Smith. 


Filed  March  4, 1896.    No.  6342. 


1.  Beview:  Assignments  of  Error.  Assignments  of  error 
relating  to  the  giving  and  refusal  of  instructions  cannot 
be  considered  unless  the  record  discloses  that  exceptions 
were  taken  at  the  trial. 


2.  :  :  Waiver.  Assignments  of  error  not  pre- 
sented by  the  briefs  or  oral  argument,  will  be  treated  as 
waived. 


Error    from    the    district    court    of    Buffalo 
county.     Tried  below  before  Holcomb,  J. 

W.  D.  Oldhanij  for  plaintiff  in  error. 


F,  O,  Hamer  and  J,  8.  Murphy^  contra. 
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Irvine,  O. 

The  defendant  in  error  recovered  a  judgment  of 
f450  against  the  plaintiff  in  error,  for  injuries  sus- 
tained by  reason  of  a  fall  alleged  to  have  been 
caused  by  a  defective  sidewalk.  The  city  seeks  to 
reverse  this  judgment. 

The  first,  second,  third,  and  fpurth  assignments 
of  error  relate  to  the  giving  and  refusal  of  instruc- 
tions; but  as  the  record  does  not  disclose  that  any 
exceptions  were  taken  to  either  the  giving  or  re- 
fusal of  instructions,  these  assignments  are  not 
open  to  examination.  The  only  other  assignment 
is  that  the  damages  were  excessive.  Neither  by 
oral  argument  nor  by  brief  was  this  assignment 
called  to  the  attention  of  the  court,  and  it  is  there- 
fore treated  as  waived.  Even  were  it  not  waived, 
we  could  not  consider  it,  because  there  is  no  cer- 
tificate of  the  clerk  of  the  court  authenticating 
what  is  filed  here  as  either  the  original  or  a  copy 
of  the  bill  of  exceptions  filed  in  the  case. 


Judgment  affirmed. 


47    400 
f&    437 
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Carter  White  Lead  Company  v.  Peter  Kinlin.  jS  ^ 

I  47    4U» 

Filed  March  4, 1896.    No.  6287,  I  *  '^ 

1.  Instractions:  Failure  to  Request:  Review.   In  order  to 

present  for  review  the  failure  of  the  trial  court  to  in- 
struct the  Jury  upon  particular  issues  or  evidence  in  a 
case,  the  party  complaining  must  have  requested  in- 
structions on  the  omitted  topics. 

2.  Contract  of  Employment:  Damages:  Statute  op  Frauds. 

A  contract  whereby  one,  in  consideration  of  the  release 
of  a  claim  for  damages  against  him,  agrees  to  employ 
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the  claimant  at  certain  wages  so  long  as  the  works  of 
the  first  are  kept  running,  or  until  the  other  shall  see  fit 
to  quit,  is  not  void  either  for  uncertainty,  for  want  of 
mutuality,  or  as  within  the  statute  of  frauds. 

3.  Statute  of  Frauds:  Time  to  Perform  Contract.    A  con- 

tract not  to  be  performed  within  one  year,  as  meant  by 
the  statute  of  frauds,  is  one  which  by  its  terms  cannot 
be  performed  within  one  year.  A  contract  is  not  within 
the  statute  merely  because  it  may  or  probably  will  not 
be  performed  within  a  year. 

4.  Contract  of  Employment:  Time:   Option  to  Terminate. 

One  party  to  a  contract  may  obligate  himself  for  a  defi- 
nite or  an  indefinite  period,  not  depending  on  his  own 
acts,  and  the  other  party  may  at  the  same  time  have  the 
option  of  terminating  it  at  his  will.  A  contract  upon 
sufficient  consideration  is  not  void  for  that  reason. 


5.  :    Consideration:    Damages.    In  order  to  sustain  a 

contract  which  has  for  its  consideration  the  release  of  a 
claim  for  damages  against  the  promisor  it  is  not  nec- 
essary that  the  claim  should  be  one  which  on  litigation 
would  have  proved  valid. 

Error  from  the  district  court  of  Douglas 
county.     Tried  below  before  Davis,  J. 

The  facts  are  stated  by  the  commissioner. 

E.  J.  Cornish  and  W.  T.  Nelson,  for  plaintiff  in 
error : 

In  instructing  the  jury  the  court  erred  in  omit- 
ting essential  elements  of  the  case.  (Hale  v.  Shee- 
hcuij  36  Neb.,  439;  City  of  Plattsmouth  v.  Boeck,  32 
Neb.,  297;  City  of  York  v.  Spellman,  19  Neb.,  385; 
Nelson  v.  Johansen,  18  Neb.,  183;  Gilbert  v.  Mer riant 
dc  Roberson  Saddlery  Co,j  26  Neb.,  194;  Botoie  v. 
SpaidSy  26  Neb.,  635;  Runge  v.  Brown,  23  Neb.,  817.) 

The  contract  is  void  for  want  of  mutuality. 
(Stiles  V.  McClellany  6  Colo.,  89;  Touon^end  v,  Fisher, 
2  Hilton  [N.  Y.],  47;  Eicim  v.  Gordon,  49  N.  H.,  444; 
Boyce  v.  Berger,  11  Neb.,  399;  Penti^ylvania  Co.  v. 
Dolan,  32  N.  E.  Rep.  [Ind.],  802.) 
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Smith  d  SheeaUj  contra: 

If  any  instruction  is  vague  or  indefinite,  plaint- 
iff in  error  waived  the  right  to  object  thereto  by 
failing  to  request  a  more  specific  charge.  {Kloater' 
man  v.  OlcoU,  25  Neb.,  383;  Simix  City  &  P.  R.  Co,  v. 
FinlaysoHy  16  Neb.,  578;  Burlington  &  M.  R.  R.  Co. 
V.  SchluntZy  14  Neb.,  425;  Dunbar  v.  BriggSj  13  Neb., 
332.) 

The  contract  relied  on  is  a  legal  one  and  binding 
on  both  parties.  {Hobbs  v.  Brush  Electric  TAght  Co.y 
75  Mich.,  550;  Pennsylvania  Co.  v.  Dolan,  6  Ind. 
App.,  109.) 

Irvine,  C. 

The  assignments  of  error  relied  on  by  the  plaint- 
iff in  error  relate  to  the  giving  of  instructions  and 
to  the  sufficiency  of  the  evidence.  It  is  not  con- 
tended that  any  of  the  instructions  misstated  the 
law,  but  the  complaint  is  that  they  omitted  cer- 
tain features  of  the  case  upon  which  the  jury 
should  have  been  instructed,  both  in  stating  the 
issues  and  the  law  applicable  thereto.  For  the 
most  part  these  assignments  clearly  fall  within 
the  rule  that  a  failure  to  fully  instruct  the  jury 
upon  the  issues  and  law  of  the  case  is  not  open  to 
review,  unless  the  party  complaining  requested 
instructions  on  the  omitted  topics.  {Barr  v.  City  of 
OmaJMy  42  Neb.,  341;  Carleton  v.  State^  43  Neb.,  373; 
Post  V.  OarroWj  18  Neb.,  682.)  It  is,  however, 
claimed  that  by  two  instructions  the  court  endeav- 
ored to  cover  all  the  facts  essential  to  a  recovery; 
and  that  omissions  of  essential  facts  in  these  in- 
structions rendered  them  erroneous,  without  such 
request.  We  do  not  think  that  the  instructions 
referred  to  severally  or  jointly  were  of  the  char- 
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acter  which  renders  that  rule  applicable.  The 
action  was  by  Kinlin  against  the  Carter  White 
Lead  Company,  which  we  shall  hereafter  term  the 
"company,"  the  petition  alleging  that  on  the  23d 
of  November,  1891,  a  contract  had  been  made  be- 
tween the  parties  whereby  the  company  agreed  to 
employ  plaintiff,  and  pay  him  $2.50  per  day  while 
working  in  the  smelting  department,  and  %2  per 
day  while  elsewhere  employed,  and  to  so  give  him 
employment  as  long  as  the  works  were  kept  run- 
ning, or  until  the  plaintiff  saw  fit  to  quit,  in  con- 
sideration whereof  Kinlin  agreed  to  so  work  for 
the  company,  and  to  release  a  claim  for  damages 
against  the  company,  which  was  then  in  litigation 
between  them.  Kinlin,  in  the  first  count  of  his 
petition,  alleged  that  he  had  been  wrongfully  dis- 
charged, in  violation  of  such  contract,  and  prayed 
damages  therefor.  In  another  count  he  alleged 
that  the  company  had  not  paid  him  as  much  as  it 
had  agreed  during  the  time  he  was  employed,  and 
judgment  was  sought  for  the  deficiency.  The 
answer,  among  other  things,  denied  the  material 
allegations  of  the  petition,  alleging  that  Kinlin's 
employment  had  been  a  hiring  at  will  at  the 
wages  paid  other  men  for  similar  work.  The  in- 
structions particularly  complained  of  were  as 
follows: 

"5.  Before  the  plaintiff  can  recover  he  must 
prove  by  a  preponderance  or  greater  weight  of  the 
testimony  that  the  contract  alleged  was  made, 
that  he  and  the  defendant  by  its  president,  Carter, 
did  agree  that  defendant  would  give  plaintiff  em- 
ployment as  long  as  defendant's  works  were  kept 
running,  at  the  rate  of  $2.50  per  day  for  work  in 
the  smelting  department  and  ?2  per  day  while 
otherwise  employed." 
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"9.  If  you  believe  from  a  preponderance  of  the 
evidence  that  the  contract  alleged  by  plaintiff  was 
made,  and  that  defendant  was  discharged  without 
adequate  and  reasonable  cause,  then  he  would  be 
entitled  to  recover  for  the  time  he  was  unable  to 
procure  work  a»  shown, by  the  evidence.  If  he 
could  procure  work  it  would  be  his  duty  to  accept 
work,  and  for  the  time  he  was  able  to  get  work, 
with  reasonable  diligence,  he  could  not  recover. 
For  such  time  as  he  could  not,  with  reasonable 
diligence,  get  work,  and  was  obliged  to  be  idle,  he 
would  be  entitled  to  recover  at  the  agreed  rate. 
The  amount  of  plaintiff's  claim  under  this  cause  of 
action  is  |180." 

As  we  said,  the  complaint  is  that  these  instruc- 
tions were  not  complete.  The  fifth  instruction  re- 
lated solely  to  the  promise  on  which  Einlin 
founded  his  claim,  impressing  upon  the  jury  that, 
in  order  to  recover,  Einlin  must  establish  the  con- 
tract as  alleged.  The  object  of  the  ninth  instruc- 
tion was  to  state  the  measure  of  damages,  and 
especially  the  law  of  avoidable  consequences. 
Standing  alone,  we  do  not  see  that  either  or  both 
could  be  taken  as  summarizing  all  the  particular 
elements  essential  to  a  recovery;  and  taken  in 
connection  with  the  other  instructions,  each  one 
of  which  related  to  a  particular  issue,  it  is  quite 
clear  that  the  jury  could  not  have  understood 
them  in  that  sense;  so  that  the  first  rule  stated  is 
applicable  to  these  instructions  as  well  as  to  the 
others. 

The  assignment  that  the  verdict  is  not  sustained 
by  the  evidence  suggests  questions  both  of  law 
and  of  fact.  So  far  as  the  question  of  fact  is  con- 
cerned, the  case  is  one  of  those  in  which  counsel 
very  reasonably  believe  that  they  have  suffered 
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an  adverse  verdict  while  the  evidence  preponder- 
ated in  their  favor,  and  therefore  seek  in  this 
court  a  modification  of  the  rule  generally  ob- 
served in  ascertaining  the  sufficiency  of  the  evi- 
dence, in  order  to  correct  a  verdict  which  they  feel 
to  be  wrong.  The  wisdom  of  the  rule  here  estab- 
lished by  which  this  court  declines  to  weigh  con- 
flicting evidence  in  cases  within  its  appellate  ju- 
risdiction is  daily  justified  by  experience.  On  the 
written  transcript,  it  seems  to  the  writer  that  the 
verdict  was  against  the  weight  of  the  evidence; 
but  the  opportunities  of  the  jury  on  the  trial  and 
the  district  judge  on  the  motion  for  a  new  trial, 
for  correctly  estimating  the  effect  of  the  evidence, 
were  much  better  than  ours.  There  is  sufficient 
conflict  to  prevent  our  disturbing  the  verdict,  un- 
less as  a  matter  of  law  the  contract,  which  the 
evidence,  taken  most  favorably  for  the  plaintiff, 
tends  to  establish,  is  invalid  or  incapable  of  en- 
forcement. It  is  quite  evident  from  the  testi- 
mony and  the  instructions  that  the  verdict  ren- 
dered for  Ifl20.07  was  based  entirely  on  the  first 
count  in  the  petition — that  for  the  wrongful  dis- 
charge of  plaintiff.  The  defendant  claims  that 
the  contract  sued  on  was  invalid,  and  that,  there- 
fore, the  judgment  cannot  stand.  A  similar  con- 
tention was  urged  in  regard  to  a  somewhat  simi- 
lar contract  in  Chicago,  B,  d  Q.  R.  Co.  v.  Cochratiy 
42  Neb.,  531;  but  the  case  was  disposed  of  on 
grounds  which  did  not  call  for  a  decision  of  the 
questions  here  presented.  In  Uohhs  v.  Bnish  Elec- 
trie  Light  Co,y  75  Mich.,  550,  the  plaintiff  released  a 
claim  for  damages  against  the  defendant  in  con- 
sideration of  defendant's  promise  to  give  the 
plaintiff  "steady  employment  as  trimmer."  The 
court  held  this  to  be  a  valid  and  binding  contract, 


Vol,  47]       JANUARY  TERM,  1896.  415 


Carter  White  Lead  Co.  v.  Kinlin. 


although  it  will  be  observed  that  it  was  less  defi- 
nite in  its  terms  than  that  alleged  by  Kinlin.  In 
Pennsylvania  Co.  v.  Dolan,  6  Ind.,  App.,  109,  the 
contract  was  to  give  Dolan  "steady  and  perma- 
nent employment,"  at  the  amount  he  was  earning 
at  the  time  of  his  injury,  in  consideration  whereof 
Dolan  released  the  company  from  liability  on  ac- 
count of  such  injuries.  The  court  pronounced 
this  contract  valid  because  of  the  consideration, 
saying  that  the  words  "steady  and  permanent'' 
were  equivalent  in  meaning  to  the  promise  of  em- 
ployment so  long  as  the  employe  was  able,  ready, 
and  willing  to  perform  such  services  as  the  com- 
pany might  have  for  him  to  perform.  The  con- 
struction given  these  terms  was  not  very  different 
from  the  actual  terms  of  the  contract  relied  on  ii^ 
this  case.  Here  the  duration  of  the  contract  was 
limited  either  by  Kinlin's  volition  or  by  the  com- 
pany's continuing  to  operate  its  works.  We  think 
these  cases  show  that  the  contract  was  not  void 
for  uncertainty.  In  the  Indiana  case  it  is  inti- 
mated that  it  might  be  within  the  statute  of 
frauds  and  therefore  only  enforceable  for  one 
year.  A  contract,  within  the  meaning  of  the  stat- 
ute, which  is  not  to  be  performed  within  one  year 
from  its  date,  means  a  contract  which  by  its  terms 
discloses  that  the  parties  do  not  contemplate  that 
it  can  be  performed  within  that  period;  as,  for 
instance,  a  contract  to  employ  a  party  for  one  year 
beginning  at  a  future  day.  {Kansas  Cift/j  W.  &  y. 
W.  R.  Co,  V.  Conlcey  43  Neb.,  121.)  Where  a  con- 
tract is  of  such  a  character  that  it  may  be  per- 
formed within  a  year,  it  is  not  within  the  statute 
merely  because  it  may  not  be  performed  within 
that  time.  {ConnoUy  v,  OiddingSy  24  Neb.,  131; 
Kiene  v.  Shaeffingy  33  Neb.,  21;  Powder  River  Live 
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Stock  Co.  V.  Jjimhj  38  Neb.,  339.)  In  this  case  the 
company  might  close  its  works  for  an  indefinite 
period  within  a  year;  or  within  that  time  Kinlin 
might  see  fit  to  quit.  In  either  event  the  contract 
would  be  performed. 

Finally,  it  is  claimed  that  the  contract  was  void 
for  want  of  mutuality.  This  argument  is  based 
on  the  contention  that  in  order  to  be  mutual  the 
plaintiff  must  have  been  bound  to  continue  work 
as  well  as  the  defendant  to  employ  him;  and  sec- 
ondly, upon  the  ground  that  it  was  not  shown  that 
plaintiff  had  a  valid  claim  for  damages  and  that  it 
was  not  shown  that  the  contract  was  in  considera- 
tion of  the  release  of  such  claim.  On  the  first 
point,  we  do  not  think  that  a  contract  lacks  mutu- 
ality merely  because  every  obligation  of  the  one 
party  is  not  met  by  an  equivalent  counter-obliga- 
tion of  the  other.  If  the  consideration  existed  the 
company  might  well  bind  itself  to  furnish  the 
plaintiff  employment  for  a  definite  period  or  an  in- 
definite period,  not  depending  on  its  own  acts,  and 
at  the  same  time  give  the  plaintiff  the  option  of  re- 
leasing it  from  that  obligation  by  an  earlier  deter- 
mination, if  he  so  desired.  On  the  second  point  we 
think  there  was  some  evidence,  and  sufficient  to 
justify  the  finding,  that  the  release  of  the  claim 
for  damages  was  the  moving  consideration  of  the 
contract.  It  was  not  necessary  that  plaintiff 
should  establish  a  valid  claim.  Indeed,  if  his 
claim  had  been  absolutely  unquestioned  for  an 
amount  certain,  his  release  for  a  less  amount 
might  not  bind  him.  {Fitzgerald  r.  Fitzgerald  d 
Mallory  Constniction  Co.,  44  Neb.,  463.)  But  a  party 
may  buy  his  peace,  and  when  an  action  is  brought 
against  one  who  compromises  it  by  the  payment 
of  money,  he  cannot  recover  the  money  back  on 
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the  ground  that  had  the  litigation  been  pursued 
the  plaintiff  would  have  failed  in  his  case.  This 
is  elementary;  and  if  it  is  true,  then  it  follows 
that  a  contract  for  the  compromise  of  such  litiga- 
tion may  be  enforced. 

Judgment  affirmed. 


47    417 
\  50    «» 

State  of  Nebraska,  ex  rbl.  George  Hocknell,  ,-51-S 

^  '47    417' 

V.  George  W.  Roper  et  al.  l|»  700 

Filed  Mabch  6, 1S96.    No.  7387. 

1.  CoontiM:  Relocation  of  County  Seat:  Elections:  Bal- 
lots. Under  the  proYlsions  of  the  act  for  the  relocation 
of  county  seats,  there  being  no  requirement  that  abor- 
tive ballots  shall  be  certified  to  the  county  canvassing 
board,  such  ballots  cannot  be  counted  for  the  purpose  of 
making  up  the  grand  total,  of  which  a  place  other  than 
the  existing  county  seat  must  receive  three-fifths  to  be 
entitled  to  the  relocation  of  the  county  seat,  merely 
because  in  the  certified  return  of  the  county  election 
board  such  ballots  were  referred  to  as  "ballots  not  re- 
ported or  accounted  for/'  or  as  ''rejected"  or  "blank 
ballots." 

-%, :    :    :    .     Where  there  were  cast 

upon  the  question  of  relocation  of  the  county  seat  of 
Red  Willow  county  867  votes  for  Indianola,  and  for  Mc- 
Cook  1,339  votes,  and  the  return  of  county  canvassers 
showed  ballots  to  have  been  rejected  or  not  to  have  been 
voted  or  accounted  for,  heldt  that  McCook,  having  re- 
ceived more  than  three-fifths  of  the  numbers  above 
given,  became  the  county  seat  of  said  county.  State  v. 
Roper,  46  Neb.,  724,  is  overruled. 

Rehearing  of  case  reported  in  46  Neb.,  724,  on 
application  for  mandamus  to  compel  the  officers  of 
Red  Willow  county  to  remove  their  offices  from 
Indianola  to  McCook.     Writ  allowed. 

The  issues  appear  in  the  opinion  and  in  the 

former  report  of  the  case. 
31 
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A.  J.  Riftenhousey  J.  W.  Detceese,  and  W.  8.  Mor- 
Ian  J  for  relator: 

Blank  ballots,  and  ballots  from  which  it  is  im- 
possible to  determine  the  elector's  choice,  are  not 
votes,  are  void,  and  should  not  be  counted.  {Old- 
know  V.  WaintPrightj  1  Wm.  Bl.  [Eng.],  229;  Rex  v^ 
Foxeroft,  2  Burr.  [Eng.],  1017;  State  v.  Green^  37  O. 
St.,  230;  at,  Joseph  Toicnship  v.  Rogers,  1(>  WalL 
[U.  S.],  644;  Cass  County  v.  Johnson,  5  Otto  [U.  S.],, 
360;  People  v.  Loomis,  8  Wend.  [N.  Y.],  396;  Broion^ 
V.  McCollum,  76  la.,  479.) 

The  intention  of  the  voter  must  be  ascertained 
from  his  ballot.  {Eawes  v.  Miller ,  56  la.,  395;  State 
V.  Foster,  38  O.  St.,  604;  People  v.  Pease,  27  N.  Y.^ 
84;  State  r.  Metzger,  26  Kan.,  395;  Clark  v.  Board, 
of  Cotnniiss^ions,  33  Kan.,  202.) 

In  the  absence  of  any  express  regulation  as  to 
what  shall  constitute  a  majority  or  three-fifths  of 
the  voters  or  electors,  when  a  majority  or  three- 
fifths  of  the  voters  or  electors  are  required  in. 
favor  of  a  proposition,  the  proposition  is  carried 
by  a  majority  or  three-fifths  of  the  voters  who^ 
vote  on  that  proposition.  {Oldknow  v.  Wainicrighty, 
1  Wm.  Bl.  [Eng.],  229;  Rex  v.  Foxeroft,  2  Burr. 
[Eng.],  1017;  State  v.  Oreen,  37  O.  St.,  230;  St. 
Joseph  Toicnship  r.  Rogers,  16  Wall.  [U.  S.],  644; 
Cass  County  V.  Johnson,  5  Otto  [U.  S.],  360;  Everett 
V.  Smith,  22  Minn.,  53;  State  v.  Mayor  of  St.  Joseph^, 
37  5Io.,  270;  San  ford  t\  Prentiee,  28  Wis.,  358;  Hol- 
cornb  v.  Davis,  56  111.,  414;  Helskell  r.  Mayor  of  Bal- 
timore,65  Md.,  125;  Attorney  General  v.  Shrpard,  62r 
N.  H.,  383;  Rushville  Gas  Co.  v.  City  of  Rushmlle^ 
121  Ind.,  208;  People  v.  Wiant,  48  Ili.,  266;  Walker 
V.  Oswald,  QS  Md.,  146;  Taylor  v.  Taylor,  10  Minn.„ 
81;  Gillespie  v.  Palmer,  20  Wis.,  554;  Bayard  v. 
Klinge,  16  Minn.,  221.) 
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As  to  the  mode  of  ascertaining  what  constitutea 
three-fifths  of  the  voters,  reference  was  made  to 
the  following  authorities:  People  v.  Warfkldj  20 
111.,  163;  Louisville  d  N.  R.  Co.  v.  Comity  Court y  1 
Sneed  [Tenn.],  691;  State  v.  Winkelmeiery  35  Mo.,. 
103;  People  v.  Wianty  48  111.,  266;  Cliester  d  L.  N. 
O.  R.  Co.  V.  Commissioners  of  Caldwell  County^  72  N. 
Car.,  486;  Hawkins  v.  Supervisors  of  Carroll  County ^ 
50  Miss.,  735. 

8.  R.  Smithy  W.  R.  Starr^  H.  W.  KeyeSy  and  Reese 
d  Gilkesofiy  contra. 

References:  People  v.  Browriy  11  111.,  479;  State 
V.  Crabtreey  35  Neb.,  108;  State  v.  Lancaster  County y  6 
Neb.,  474 ;  State  v.  Brassfieldy  67  Mo.,  331 ;  State  v, 
Sutterfieldy  54  Mo.,  391;  State  v.  Mayor  of  St.  LouiSy 
73  Mo.,  435;  State  v.  Walshy  25  Atl.  Rep.  [Conn.],  1; 
SUngerland  v.  Nortmy  61  N.  W.  Rep.  [Minn.],  322; 
State  V.  Hilly  20  Neb.,  122;  State  v.  WilsoUy  24  Neb., 
139;  Brower  v.  O^Brien^  2  Ind.,  423;  Lewis  \\  Com- 
missioners of  Marshall  County y  16  Kan.,  102;  State  v. 
StevefiSy  23  Kan.,  456;  State  v.  Commissioners  of 
Hodgeman  County y  23  Kan.,  268;  Hagerty  v.  Am- 
oldy  13  Kan.,  367;  Strongy  Petitimery  20  Pick. 
[Mass.],  492;  Dalton  v.  StatCy  11  Am.  &  Eng.  Corp. 
Cases  [O.],  78;  Patten  v.  Florence y  38  Kan.,  501; 
Kreitz  v.  Behrensmcyery  125  111.,  182. 

Ryan,  C. 

This  case  has  twice  received  the  attention  of 
this  court,  vide  State  v.  Ropery  46  Neb.,  724,  and 
under  same  title,  46  Neb.,  730.  By  the  action  of 
this  court  above  last  referred  to  there  were  left  to 
contest  the  questions  presented  only  such  defend- 
ants as  it  is  claimed  were  bound  by  reason  of 
being  county  officers,  to  remove  their  respective 
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offices  to  McCook,  the  place  where,  as  the  relator 
insists,  the  county  seat  of  Red  Willow  county 
was  relocated  by  a  special  election  held  to  deter- 
mine that  proposition.  By  the  opinion  first  above 
referred  to,  the  mandamus  applied  for  was  denied. 
Afterwards  a  rehearing  of  the  matters  considered 
in  said  opinion  was  granted,  and  we  are  now  re- 
quired to  pass  upon  the  question  therein  dis- 
cussed. Practically  the  averments  of  the  peti- 
tion may  be  taken  as  true,  for,  in  support  of  such 
as  were  controverted,  and  they  were  of  minor  im- 
portance, there  was  submitted  such  evidence  as 
left  no  room  for  doubt.  If,  therefore,  a  fuller 
statement  of  the  facts  of  this  case  than  is  herein 
given  shall  be  deemed  desirable,  this  can  be 
found  in  the  description  of  the  averments  of  the 
petitit)n  in  the  opinion  first  filed.  For  our  pres- 
ent purpose  it  is  sufficient  to  say  that  as  to  the 
relocation  of  the  county  seat  of  Red  Willow 
county  the  canvassing  board's  return  of  the  votes 
cast  at  said  election  was,  as  shown  by  the  totals, 
as  follows: 

At  Indianola 867 

At  McCook 1,339 

Ballots  not  reported  or  accounted  for 25 

Ballots  rejected 1 

Blank  ballots 3 

Ballots    written     for    McCook     and    not 

counted 2 

Total  vote  of  precinct 2,237 

In  the  former  opinion  (46  Neb.,  724)  it  was  said 
that  the  question  presented  was  whether  or  not 
the  petition,  or  application,  which  disclosed  the 
above  condition  of  the  return,  no  other  ground  of 
criticism  of  the  petition  existing,  stated  a  cause 
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of  action,  and  it  was  held  that  the  contention  in 
favor  of  McCook  could  not  be  sustained.  This 
contention  was  that,  as  Indianola  and  McCook 
together  received  2,206  votes,  and  that  as  1,339 
for  McCook  were  more  than  three-fifths  required 
to  locate  the  county  seat  at  that  place,  it  must 
thenceforward  be  held  to  be  the  county  seat.  The 
case  of  State  v,  Txtfwaster  County,  6  Neb.,  474,  was 
in  said  opinion  cited  to  support  the  holding 
thereof  adverse  to  McCook,  and  as  the  case  vited 
was  correctly  epitomized  in  said  former  opinion, 
such  part  of  the  language  as  was  therein  used  for 
the  purpose  of  making  such  epitome  is  quoted  as. 
follows:  "Section  5,  article  10,  of  the  constitu- 
tion provides:  *The  legislature  shall  provide  by 
general  law  for  township  organization,  under 
which  any  county  may  organize  whenever  a  ma- 
jority of  the  legal  voters  of  such  county  voting 
at  any  general  election  shall  so  determine.'  A 
proposition  to  adopt  township  organization  was 
submitted  to  the  voters  of  Lancaster  county  at 
the  November,  1877,  election.  At  the  election 
held  at  that  time  there  were  cast  2,451  votes;  952 
were  cast  in  favor  of,  and  601  votes  were  cast 
against  the  proposition.  The  county  commission- 
ers refused  to  complete  township  organization  aa 
provided  by  law,  and  application  was  made  to 
this  court  for  a  peremptory  writ  of  mandamus 
to  compel  the  county  commissioners  of  Lancaster 
county  to  complete  township  organization  in 
said  county  by  dividing  the  county  into  towns 
and  appointing  town  officers,  etc.,  and  this  court, 
construing  the  constitutional  provision  quoted 
above,  held  that,  in  order  to  adopt  township  or- 
ganization, a  majority  of  all  the  legal  voters  of 
the  county  voting  at  the  election  must  be  recorded 
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in  favor  of  township  organization."  It  is  unnec- 
essary to  consider  other  authorities  cited  in  the 
aforesaid  opinion  in  this  case,  for  they  clearly 
support  the  same  general  principle,  and  that  is, 
that  when  a  proposition  of  the  nature  of  that 
under  consideration  is  submitted  at  a  general 
election,  the  highest  number  of  votes  cast  on  any 
proposition  or  for  any  candidate  is  assumed  to  be 
the  total  number  of  which  the  requisite  majority 
must  be  obtained.  Our  present  difficulty  is  not 
so  much  with  the  correctness  of  this  abstract  rule 
as  with  its  application  to  the  return  of  the  can- 
vassing board.  If  the  votes  cast  for  Indianola, 
867,  and  for  McCook,  1,339,  should  alone  be  con- 
sidered, clearly  McCook  has  more  than  three- 
fifths  of  the  total  2,206  thereby  made  up.  In  the 
former  opinion,  however,  the  requirement  of 
three-fifths  of  all  votes  cast  was  held  to  assume 
that  in  the  votes  cast  should  be  included  twenty- 
five  ballots  "not  reported  or  accounted  for,'' 
one  "ballot  rejefcted,"  three  "blank  ballots,"  and 
two  "ballots  written  for  McCook  and  not 
counted."  A  re-examination  of  this  question  has 
satisfied  us  that  we  were  mistaken  in  construing 
the  requirement  of  three-fifths  of  all  the  votes  cast 
as  indicating  the  necessary  proportion  of  all  the 
above  items  aggregating  2,237  ballots.  With  re- 
spect to  the  principles  which  should  govern  in 
determining  questions  of  the  nature  of  those  now 
presented,  a  review  of  the  most  nearly  analogous 
cases  cited  by  counsel  for  the  parties  litigant 
herein,  it  is  believed,  will  not  be  wholly  useless. 

In  (rillrspie  v.  Palmer,  20  Wis.,  544,  there  was 
under  consideration  a  section  of  the  constitution 
which  contained  a  proviso  which  made  its  adop- 
tion dependent  upon  an  approval  by  a  majority 
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of  all  the  votes  cast  at  such  election.  In  the  opin- 
ion of  the  court  there  was  the  following  lan- 
guage :  "What  is  the  meaning  of  the  word  *  vote'  ? 
It  is  the  expression  of  the  choice  of  the  voter  for 
or  against  any  measure,  any  law,  or  the  election 
of  any  person  to  office." 

In  State  v.  Green,  37  O.  St.,  227,  the  following 
definition  of  the  word  "vote,"  given  by  Davies, 
J.,  in  People  v.  Pease,  27  N.  Y.,  45,  was  approved: 
^'A  vote  is  but  the  expression  of  the  will  of  a  voter; 
and  whether  the  formula  to  give  expression  to 
such  will  be  a  ballot  or  vitm  rocr,  the  result  is  the 
same;  either  is  a  vote."  Both  parties  to  this  liti- 
gation cite  the  decisions  of  the  supreme  court  of 
Missouri,  and  upon  behalf  of  the  plaintiff  there  is 
relied  upon  the  County  of  Cass  v.  Johnston,  95  U.  S., 
360,  based  on  a  Missouri  case.  These  are  of  little 
practical  value  in  this  state,  for  the  rule  of  con- 
struction therein  is  radically  different  from  that 
adopted  by  this  court,  as  is  illustrated  by  the  fol- 
lowing quotation  from  State  v.  Francis,  95  Mo.,  44: 
^'When  by  law  a  vote  is  required  or  permitted  to 
be  taken,  and  a  majority  of  the  legal  voters  is 
naentioned  in  such  law  as  being  necessary  to  carry 
the  proposed  measure,  such  majority  must  be  a 
majority  of  all  the  legal  voters  entitled  to  vote  at 
such  election  and  not  a  mere  majority  of  those 
voting  thereat." 

In  Everett  v.  Smith,  22  Minn.,  53,  the  require- 
ment of  a  "majority  of  such  electors"  was  held  to 
refer  to  those  who  voted,  and  in  Sanford  v.  Pren- 
tice, 28  Wis.,  358,  the  same  construction  was  given 
the  words  "a  majority  of  the  legal  voters  of  the 

said  district" 

In  Holcomb  v.  Davis,  56  111.,  413,  there  was  under 
^consideration  a  herd  law  which,  by  its  own  terms. 
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was  declared  not  to  be  io  force  "until  it  shall  be 
ratified  by  a  majority  of  the  legal  voters  of  the 
county,"  etc.,  and  this  was  held  to  require  only  a 
majority  of  the  votes  cast  on  the  proposition  sub- 
mitted. 

In  People  v.  Wiant,  48  III.,  263,  it  was  said  that  if 
the  return  of  the  various  poll  books  of  the  county 
showed  a  larger  number  of  votes  cast  for  circuit 
judge,  or  other  officer,  than  were  cast  for  and 
against  the  removal  of  the  county  seat,  then  that 
should  be  taken  as  the  number  of  voters  of  the 
county. 

In  Count}/  Seat  of  Unn  Countjf,  15  Kan.,  500,  it 
was  said:  "It  is  a  general  rule,  in  respect  to  elec- 
tions, that  where  the  number  of  the  electoral  body 
is  fixed,  as  in  case  of  the  directors  or  members  of 
a  corporation,  or  a  legislature,  there  a  majority 
means  a  majority  of  the  whole  body;  but  where 
the  electoral  body  is  indefinite  in  numbers,  as 
in  ordinary  popular  elections,  there  a  majority- 
means  a  majority  of  the  votes  actually  cast." 

With  the  exception  of  the  case  last  above  cited, 
those  of  other  states,  except  Missouri,  simply  ad- 
here to  the  rule  adopted  in  this  state.  In  the 
Comity  Seat  of  Linn  County  there  is,  however, 
stated  the  distinction  between  corporate  or  po- 
litical bodies  having  a  fixed  membership  and 
those  wherein  the  membership  is  indeterminate 
with  respect  to  the  data  from  which  a  majority 
must  be  estimated.  Where  there  occurs  at  the 
same  time  a  general  and  a  special  election,  there 
is  given  an  exact  basis  from  which  to  ascertain 
the  number  of  electors,  and  that  is  the  greatest 
number  of  votes  cast  for  any  candidate  or  propo- 
sition. Where  the  election  is  special  and  con- 
fined to  a  single  proposition,  there  is  no  occaaiott 
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for  a  resort  to  this  method  of  finding  the  total 
number  of  electors,  and  this  is  especially  true 
when  the  requisite  majority  is  of  the  "votes  cast.'^ 

As  to  the  effect  to  be  given  to  the  disclosed  fact 
that  others  than  those  counted  were  present,  Old- 
himc  V.  Waimrright,  1  Wm.  Bl.  [Eng.],  229,  is  some- 
what instructive,  as  will  be  seen  by  the  following 
copy  of  that  case  as  reported :  "On  a  special  ver- 
dict, the  question  was,  whether  Segrave,  the 
town  clerk  of  Nottingham,  was  legally  elected. 
There  were  twenty-one  electors  present;  nine  of 
whom  voted  for  Segrave;  eleven  protested  against 
him,  without  voting  for  any  one  else,  and  one 
other  said  that  *he  suspended  doing  anything/ 
It  was  argued  by  Mr.  Caldecbt,  that  this  was  such 
a  negative  upon  Segrave,  that  his  election  was 
invalid.  Serjeant  Hewit,  contra ,  in  Easter  Term 
last;  and  now  per  tot.  Cur.  The  election  is  clearly 
good.  The  eleven  protestant  dissenters,  having 
voted  for  nobody,  could  not  put  a  negative  upon 
the  only  man  put  in  nomination,  and  Wilmot,  J., 
cited  K.  and  Withers,  H.,  8  Geo.,  2;  K.  and  Bos- 
cawen.  P.,  13  Anne;  and  Taylor  and  the  Mayor 
of  Bath,  temp.  Lee,  C  J.,  to  shew  that,  where  a 
majority  do  nothing  but  merely  dissent,  they  lose 
their  votes.''  The  proposition  in  support  of  which 
the  citations  were  made  by  Wilmot,  J.,  was  stated 
and  enforced  in  titate  r.  Green j  supra,  in  Attorney 
General  v.  f^hepard,  62  N.  H.,  383,  and  in  Rusliville 
Ga^  Co.  V.  City  of  Rnshmlk,  121  Ind.,  206. 

In  Walker  v.  Ostrald,  68  Md.,  146,  it  was  held 
that  when  an  election  is  held  at  which  a  subject- 
matter  is  to  be  determined  by  a  majority  of  the 
voters  entitled  to  cast  ballots  thereat,  those  ab- 
senting themselves,  and  those  who,  being  present, 
abstain  from  voting,  are  considered  as  acquies- 


426 


NEBRASKA  REPORTS.       [Vol.  47 


State  ▼.  Roper. 


cing  in  the  result  declared  by  a  majority  of  those 
actually  voting,  even  though,  in  point  of  fact,  but 
a  minority  of  those  entitled  to  vote  really  do  vote. 

In  People  v.  Town  of  SausalitOy  39  Pac.  Rep.  [CaL], 
937,  the  question  was  whether  or  not  there  was, 
in  fact,  a  majority  of  the  votes  <?ast  "for  incorpo- 
ration.'' There  were  seven  official  ballots  without 
a  mark  placed  on  either  of  them  by  any  one  to  in- 
dicate his  wish  in  any  particular.  These  were 
held  to  be  no  votes,  and  discussing  the  effect  to  be 
given  them,  the  court  said  they  were  not  to  be 
counted  or  considered  for  any  purpose. 

The  respondents  specially  rely  upon  State  v. 
Wahh,  62  Conn.,  260.  In  this  opinion  were  quoted 
the  following  provisions  of  the  statute  applicable 
to  the  election  under  consideration :  "The  presid- 
ing officer  shall,  with  the  certificate  upon  the  re- 
sult of  the  electors'  meeting,  which  he  is  required 
to  send  by  mail  to  the  secretary  of  the  state,  send 
to  the  secretary  his  certificate  of  the  whole  num- 
ber of  names  on  the  registry  lists,  the  whole  num- 
ber checked  as  having  voted  at  such  elections,  the 
whole  number  of  names  not  checked,  the  number 
of  ballots  found  in  each  box,  namely,  'general  and 
representative,'  and  the  number  of  ballots  in  each 
box  not  counted  as  in  the  wrong  box,  and  the 
number  not  counted  for  being  double,  and  the 
number  rejected  for  other  causes,  which  other 
causes  shall  be  stated  specifically  in  the  certifi- 
cate." It  appears  from  the  statutory  returns 
that  eleven  ballots  in  one  town  and  one  ballot  in 
each  of  two  other  towns  had  been  .rejected,  but 
the  reason  of  such  rejection  neither  appeared  in 
returns  of  the  presiding  officers  nor  by  the  evi- 
dence offered  in  court.  In  respect  to  the  conten- 
tion that  the  rejected  votes  should  not  be  con- 
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sidered  in  determining  the  whole  number  of  votes 
cast,  a  majority  of  the  supreme  court  of  errors  of 
Connecticut  said:  "Under  a  plurality  rule,  it  is 
material  only  to  count  the  votes  of  the  two  high- 
est candidates.  All  scattering  votes  are  practi- 
cally disregarded.  Under  the  majority  rule,  all 
scattering  votes  are  important,  and  must  be 
counted.  *  *  *  If  it  appears  upon  the  face  of 
the  returns  that  the  ballots  were  legally  rejected, 
it  would  have  presented  a  different  case.  There 
is  a  presumption  in  favor  of  the  legality  of  a 
transaction  when  it  appears  to  have  been  done  in 
compliance  with  the  law;  but  there  is  no  such 
presumption  when  it  appears  that  the  law  was 
not  complied  with  and  the  courts  can  make  no  in- 
tendment in  favor  of  its  legality.  The  law  re- 
quires that  the  cause  for  rejecting  a  ballot  shall 
be  stated  specifically  in  the  certificate.  That 
duty  was  wholly  omitted.  The  act  of  rejection 
is  illegal  on  its  face.  There  can  be  no  presump- 
tion to  sustain  an  illegal  act."  It  was  in  accord- 
ance with  the  views  of  a  majority  of  the  above 
court  held  that  in  ascertaining  what  candidates 
had  received  a  majority,  as  distinguished  from  a 
plurality  of  all  the  votes  cast,  those  rejected  with- 
out a  reason  being  given  for  such  rejection  must 
be  reckoned  in  making  up  the  grand  total.  If  our 
statute  required  that  the  causes  for  rejecting  bal- 
lots in  county  seat  elections  should  be  stated  spe- 
cifically in  the  certificate  of  the  returns,  the  case 
just  considered  would  have  tended  strongly  to 
sustain  the  contention  of  the  defendants.  In  con- 
nection with  this  particular  statute,  however,  no 
such  requirement  exists.  The  rejection  of  ballots 
upon  the  face  of  the  return  seems  not  to  have  been 
in  violation  of  the  provisions  of  the  statute  or  of 
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any  law  to  which  our  attention  has  been  called. 
The  principle  that  "there  is  a  preanmption  in  favor 
of  the  legality  of  a  transaction  when  it  appears  to 
have  been  done  in  compliance  with  law,"  there- 
fore, is  applicable  to  the  action  of  the  various 
precinct  officers  with  respect  to  the  rejection  of 
the  twenty-flve  ballots  not  reported,  or  accounted 
for,  the  one  ballot  rejected,  and  the  three  blank 
ballots.  Whether  or  not  the  same  presumption 
extends  to  the  two  ballots  written  for  McCook 
and  not  counted  we  need  not  determine,  for  these 
should  either  have  been  counted  for  McCook  or, 
if  in  that  respect  rejected,  they  should  have  been 
rejected  for  all  purposes.  From  the  foregoing 
considerations  it  results  that  McCook,  having  re- 
ceived three-fifths  of  all  the  votes  cast,  should  in 
this  proceeding  be  held  to  be  the  county  seat  of 
Red  Willow  county.  A  writ  will  therefore  Issue 
as  prayed. 

Writ  allowed. 

Harrison,  J.,  and  Bagan,  C,  diaseoting. 


State  of  Nebraska,  ex  reu  David  C.  Patter- 
son, V.  Board  of  County  Commissioners  of 
Douglas  County  et  al. 

Filed  March  5. 1898.    No,  7814. 

1.  Connty  CuuIb:  COKBTtTUTioiTALiTT  or  Stattite:  AMEns- 
UE.vTa:  CoHPOBATioNB.  By  an  act  o(  tbe  legiBlatura 
there  was  provided  lo  be  appointed  a  board  of  trustees, 
which,  when  organised,  should  In  law  and  equity  be 
construed  as  a  bod;  corporate  and  politic,  and  whlcti 
mlEbt  In  Its  corporate  name  sue  and  be  sued,  contract 
and  be  contracted  wltb,  acquire  and  bold  real  and  per- 
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8onal  property  necessary  for  its  corporate  purposes, 
adopt  and  change  its  corporate  seal,  construct  and  oper- 
ate a  canal  for  the  purposes  of  commerce  and  supplying 
power,  heat,  and  light  Held,  That  this  was  not  a  mu- 
nicipal corporation,  and  that  the  attempt  to  make  it  a 
corporation  was  nugatory,  because  in  effect  the  general 
corporation  law  in  existence  was  thereby  sought  to  be 
amended  without  its  provisions  being  referred  to  in  any 
way  in  the  amendatory  act. 

2.  BtatutM:  Titles  of  Bills:  Constitutional  Law:  Cobpo- 
bationb:  Canals.  In  the  title  of  an  act  its  scope  was 
defined  as  authorising  counties  of  a  prescribed  descrip- 
tion, among  other  powers  conferred,  to  construct,  own, 
rnd  operate  canals  in  certain  defined  ways,  also  to  ac- 
quire right  of  way.  and  land  for  such  purposes,  and  also 
to  provide  for  the  appointment  of  a  board  of  trustees  to 
carry  such  purposes  into  effect  In  the  act  itself  provi- 
sion was  made  for  the  appointment  of  a  board  of  trus- 
tees, which,  when  organized,  should  in  law  and  equity 
be  construed  a  body  corporate  and  politic,  and  in  this 
board  the  act  provided  there  should  be  vested  the  power 
to  construct  and  operate  such  canal,  and  that,  for  those 
purposes,  such  board  of  trustees  might  in  its  own  name 
acquire  right  of  way  and  other  required  land  even  by 
condemnation  proceedings  if  necessary.  Held,  That  the 
subject  of  the  act  was  not  clearly  expressed  in  its  title, 
as  required  in  section  11,  article  3,  of  the  constitution  of 
Nebraska,  and  that,  since  this  defect  rendered  inopera- 
tive its  other  provisions,  the  entire  act  is  null  and  void. 

Error  from  the  district  court  of  Douglas 
county.  Tried  below  before  Ambrose,  Duffie, 
and  Keysor,  JJ. 

The  opinion  contains  a  statement  of  the  case. 

B.  8.  Baker^  C.  J.  Oreene^  J.  L.  Kennedy^  Charles 
Ogderiy  and  George  W.  Covellj  for  plaintiff  in  error: 

The  act  in  question  does  not  violate  the  follow- 
ing provisions  of  section  11,  article  3,  of  the  consti- 
tution: '^No  bill  shall  contain  more  than  one  sub- 
ject, and  the  same  shall  be  clearly  expressed  in  its 


430 


NEBRASKA  REPORTS.       [Vol.  47 


State  V.  County  CommiMionen  of  I^ouglas  County. 


title.  And  no  law  shall  be  amended  unless  the 
new  act  contains  the  section  or  sections  so 
amended,  and  the  section  or  sections  so  amended 
shall  be  repealed."  {People  v.  Nelson,  133  111.,  574; 
People  t\  Mahanei/y  13  Mich.,  481;  Wellington^  Peti- 
tioner, 16  Pick.  [Mass.],  87;  Erie  <t  N.  E.  R.  Co.  v. 
Casey,  26  Pa.  St.,  287;  Powell  t\  Commonwealth,  114 
Pa.  St.,  265;  Hawthorne  v.  People,  ^09  111.,  302; 
People  V.  Hazelwood,  116  111.,  319;  Wulff  t\  Aldrtch, 
124  111.,  591;  Field  v.  People,  2  Scam.  [111.],  79;  iMne 
V.  Dorman,  3  Scam.  [111.],  238;  People  v,  Marshall, 
1  Gil.  [111.],  672;  Newland  v.  Marsh,  19  111.,  376; 
Bigelow  v.  West  Wisconsin  R.  Co.,  27  Wis.,  478;  At- 
tqrnry  General  v.  City  of  Eau  Claire,  37  Wis.,  400; 
Dow  V.  N orris,  4  N.  H.,  16;  People  v.  Supervisors  of 
Orange  County,  17  N.  Y.,  235;  Bitters  v.  Commis- 
sioners of  Fulton  County,  81  Ind.,  125;  Clare  v.  Peo- 
ple, 9  Colo.,  122;  White  v.  City  of  Lineoln,  5  Neb., 
505;  Hamlin  v.  Meadville,  6  Neb.,  234;  Kansas  City 
d  0.  R.  Co.  V.  Frey,  30  Neb.,  790;  Dogge  v.  State, 
17  Neb.,  143;  State  v.  Baheoek,  23  Neb.,  128.) 

The  power  conferred  upon  the  judges  of  the 
district  court  by  the  act  in  question,  to  appoint 
canal  trustees,  is  one  which  the  judges  may  exer- 
cise under  the  provisions  of  the  constitution,  and 
the  act  is  not  unconstitutional  in  conferring  such 
power  upon  thenl.  {People  v.  Nelson,  133  111.,  600; 
People  V.  Williams,  51  111.,  63;  People  i\  Morgan, 
90  111.,  558;  Moore  v.  People,  109  111.,  499;  Kilgour 
V.  Drainage  Commissioner^,  111  111.,  342;  Huston  v. 
Clark,  112  111.,  344;  Oimers  of  Lands  v.  People,  113 
111.,  296;  People  v.  Hoffman,  116  111.,  587;  Field  v. 
People,  2  Scam.  [111.],  79;  Me  Arthur  v.  Nelson,  81 
Ky.,  67;  David  i\  Portland  Water  Committee,  14 
Ore.,  98;  Sheboygan  v.  Parker,  3  Wall.  [U.  S.],  93; 
Mississippi  v.  Johnson,  4  Wall.  [U.  S.],  475;  Flour- 
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noy  V.  City  of  Jefferson^  17  Ind.,  169;  Tennessee  &  C. 
R.  Go.  V.  Moore^  36  Ala.,  371;  Commissioner  of  the 
General  Land  Office  v.  Smithy  5  Tex.,  471;  Life  & 
Fire  Ins.  Co.  of  New  York  v.  Wilson,  8  Pet.  [U.  S.], 
291;  Morton  v.  Comptroller  General,  4  Rich.  [S. 
Car.],  430;  Grider  v.  Tally,  77  Ala.,  422;  Rains  v. 
Simpsm,  50  Tex.,  495;  Kendall  v.  Stokes,  3  How. 
[XJ.  S.],  87;  South  v.  Maryland,  18  How.  [U.  S.], 
396;  Ex  parte  Virginia,  100  U.  S.,  339;  Conner  v. 
Long,  104  U.  S.,  228;  People  v.  Supervisors,  35 
Barb.  [N.  Y.],  408;  Pennington  v.  Streight,  54  Ind., 
376;  Ex  parte  Batesville,  39  Ark.,  82;  Evam  v. 
Etheridge,  96  N.  Car.,  42;  Crane  v.  Camp,  12  Conn., 
464;  State  v.  Doyle,  40  Wis.,  174;  Washington 
County  V.  Boyd,  64  Mo.,  179;  Platter  v.  County  Com- 
missioners, 103  Ind.,  360;  People  v.  Bush,  40  Cal., 
344;  Tillotson  v.  Cheetham,  2  Johns.  [N.  Y.],  63; 
Jackson  v.  Buchanan,  89  N.  Car.,  74;  Baldwin  v. 
Hewitt,  88  Ky.,  673;  State  v.  Sneed,  84  N.  Car.,  816; 
Nash  V.  People,  36  N.  Y.,  607;  Mathews  r.  Houghton, 
11  Me.,  377;  Wilson  v.  Mayor  of  New  York,  1  Den. 
[N.  Y.],  595*;  Marion  County  v.  Moffett,  15  Mo.,  406; 
Ray  County  v.  Bentley,  19  Mo.,  236;  Cedar  County  v. 
Johnson,  50  Mo.,  227;  Town  Board  v.  Boyd,  58  Mo., 
279.) 

The  act  does  not  violate  section  15,  article  3,  of 
the  constitution,  prohibiting  special  legislation. 
(State  V.  Robinson,  35  Neb.,  401;  State  v.  Spaude,  37 
Minn.,  322;  Hingle  v.  State,  24  Ind.,  28;  Hymes  v. 
Aydelott,  26  Ind.,  421;  Toledo,  L.  &  B.  R,  Co.  v.  Nor- 
dyke,  27  Ind.,  95;  Conner  v.  City  of  New  York,  2 
Band.  [N.  Y.],  355;  Wheeler  v.  City  of  Philadelphia, 
77  Pa.  St.,  338;  Kilgore  v.  Magee,  85  Pa.  St.,  401; 
Commonwealth  v.  Patton,  88  Pa.  St,  258;  McAunich 
V.  Mississippi  &  M.  R.  Co.,  20  la.,  338;  Haskel  v. 
City  of  Burlington,  30  la.,  232;   State  v.  Tolle,  71 
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Mo.,  645;  Mannett  v.  City  of  Cincinnati^  45  O.  St., 
63;  Hunziuger  v.  State,  39  Neb.,  653;  McClay  v. 
City  of  Lincoln^  32  Neb.,  412.) 

The  act  is  not  void  on  the  ground  that  it  pro- 
vides for  taking  private  property  under  the  guise 
of  taxes  for  other  than  a  public  purpose.  {People 
V.  Mayor  of  Brooklyn,  4  N.  Y.,  419;  Williams  t\ 
Mayor  of  Detroit,  2  Mich.,  560;  Scovill  v.  City  of 
Cleveland,  1  O.  St.,  126;  Northern  huh  R.  Co.  v.  Cofi- 
nelly,  10  O.  St.,  159;  Washington  Avenue,  69 
Pa.  St.,  352;  White  v.  People,  94  111.,  604;  Yariek 
r.  Smith,  5  Paige  Ch.  [N.  Y.],  160;  Napa  Valley  R. 
Co.  V.  Napa  County,  30  Cal.,  487;  Stocktmi  &  V.  R. 
Co.  V.  City  of  Stockton,  41  Cal.,  147;  Parliam  v.  Jus- 
tices, 9  Ga.,  341;  Water-Works  Co.  r.  Burkhart,  41 
Ind.,  364;  Challis  v.  Atchison,  T.  d  8.  F.  R.  Co.,  16 
Kan.,  117;  New  Central  Coal  Co.  v.  George^s  Creek 
Coal  Co.,  37  Md.,  537;  Haverhill  Bridge  Proprietors 
r.  County  Commissioners,  103  Mass.,  120;  Dietrich 
V.  Murdock,  42  Mo.,  379;  County  Court  v.  Griswold, 
58  Mo.,  175;  Concord  R.  Co.  v.  Greely,  17  N.  H.,  47; 
Brooklyn  Park  Commissioners  v.  Armstrong,  45  N. 
Y.,  234;  In  re  Tounsend,  39  N.  Y.,  171;  Rogers  v. 
Bradshaw,  20  Johns.  [N.  Y.],  735;  Willyard  v.  Ham- 
ilton, 7  O.  [Part  2],  111;  Chesapeake <t  Ohio  Can<il  Co. 
V.  Key,  3  Cranch  [U.  S.  C.  C],  599;  Darlington  r. 
City  of  Ncic  York,  31  N.  Y.,  164;  Bell  v.  Mayor  of 
New  York,  105  N.  Y.,  142;  Spalding  v.  Andover,  54 
N.  H.,  55;  Sk inkle  r.  Essex  Road  Board,  47  N.  J. 
Law,  93;  Huhhell  v.  City  of  Yiroqua,  67  Wis.,  348; 
City  of  San  Francisco  v.  Canavan,  42  Cal.,  542; 
Payne  r.  Tread  well,  16  Cal.,  233;  Hart  v.  Burnett, 
15  Cal.,  568;  People  v.  Mayor  of  Chicago,  51  111.,  31; 
Richland  County  r.  Lawrence  County,  12  111.,  8; 
Trustees  of  Si^iools  v.  Tatman,  13  111.,  30;  Palmer  v. 
Fitts,  51  Ala.,  492.) 
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References  as  to  taking  of  private  property  for 
public  use  and  delegation  of  powers  to  private 
individuals  or  corporations:  President  &  Commis- 
sioners  v.  States  45  Ala.,  399;  Weymouth  &  Braintrve 
Fire  District  v.  County  Commissioners^  108  Mass., 
144;  Montpelier  v.  East  Montpelier,  29  Yt.,  12. 

Canal  trustees  are  not  county  officers  within 
the  meaning  of  the  provision  of  the  constitution 
providing  for  the  election  of  county  and  township 
officers.  (United  States  v.  Hatchy  1  Pinney  [Wis.], 
182;  Horton  v.  Town  of  Thompson,  71  N.  Y.,  521; 
Liebman  v.  City  of  San  Francisco,  24  Fed.  Rep.,  719; 
Hoagland  v.  City  of  Sacramento,  52  Cal.,  149 ;  Tone  v. 
Mayor  of  New  York,  70  N.  Y.,  165;  Shepherd  r.  Com- 
snontoealth,!  S.  &  R.  [Pa.],l;  Bryant  v.  Rohhinji,  35  N. 
W.  Rep.  [Wis.],  545;  Martin,  v.  Tyler,  60  N.  W. 
Rep.  [N.  Dak.],  392;  Walker  v.  City  of  Cincinnati,  21 
O.  St,  14;  Sheboygan  County  v.  Parker,  3  Wall.  [U. 
S.],  93;  People  v.  Bennett,  54  Barb.  [N.  Y.],  480.) 

References  to  the  question  of  corporate  or 
■county  purposes  for  which  a  county  may  issue 
bonds:  Beals  v.  Amador,  35  CaL,  634;  Harcourt  v. 
<}ood,  39  Tex.,  456;  City  of  Louisville  v.  Hyatt,  2  B. 
Mon.  [Ky.],  178;  Justices  of  Clarke  County  r.  Paris 
ITurnpiJce  Co.,  11  B.  Mon.  [Ky.],  178;  Cheaney  v. 
Hooser,  9  B.  Mon.  [Ky.],  329;  City  of  luexington  v. 
McQuillan,  9  Dana  [Ky.],  513;  Slack  v.  Marysville 
4t  L.  R.  Co.,  13  B.  Mon.  [Ky.],  1;  Cincinnati,  W.  £ 
Z.  R.  Co.  V.  Clinton  County,  1  O.  St,  77;  Goddin  v. 
{jhrump,  8  Leigh  [Va.],  120;  Sharpless  v.  Mayor  of 
Philadelphia,  21  Pa.  St.,  147;  Walker  v.  City  of  Cin- 
cinnati, 21  O.  St.,  15;  Quincy,  M.  d  P.  R.  Co.  v. 
Morris,  84  111.,  411;  Taylor  v.  Thompson,  42  111.,  9; 
Chicago,  D.  &  V.  R.  Co.  v.  Smith,  62  111.,  268;  ISiichol 
v.  City  of  Nashville,  9  Humph.  [Tenn.],  252;  Cotton 
V.  Leon  County,  6  Fla.,  621;  Stockton  v.  Powell,  29 
Fla.,  1. 
32 
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Public  corporations:  Trustees  of  Dartmouth  Col- 
lege V.  Woodicardy  4  Wheat.  [U.  S.],  518;  Trustees  of 
Schools  i\  Tatman,  13  111.,  30;  Philips  i\  Bury,  Z 
Term  Rep.  [Eng.],  346;  Allen  r.  McKeaHy  1  Sumn. 
[U.  S.],  276;  People  v.  Morris,  13  Wend.  [N.  Y.]^ 
325;  Penobscot  Broom  Corporatian  r.  Lamson,  Ifr 
Me.,  224;  State  v.  Dodge  County,  8  Neb.,  124;  Statr 
V.  Lancaster  County,  4  Neb.,  540;  Darst  i\  Griffin, 
31  Neb.,  668. 

The  power  to  construct  drains  is  no  part  of  the 
usual  powers  belonging  to  town  and  county  gov- 
ernments, nor  is  the  power  to  construct  canals, 
any  part  of  the  usual  powers  belonging  to  such 
governments,  but  is  a  special  authority  given  for 
a  particular  purpose  and  may  be  conferred  by 
legislative  power  on  any  person  or  body.  {Bryant 
V.  Rohhim,  70  Wis.,  258;  State  r.  Riordan,  24  Wis.^ 
484;  State  v.  Supervisors,  25  Wis.,  339;  State  r. 
Dousman,  28  Wis.,  541;  McRae  x\  Hogan,  39  Wis.,. 
529;  State  r.  Supervisors,  62  Wis.,  376;  Soens  i\ 
City  of  Racine,  10  Wis.,  271*;  Bond  v.  Kaiosha,  17 
Wis.,  292;  Johnson  r.  City  of  Miltraukee,  40  Win.,  315; 
Hagar  v.  Reclamation  District,  111  U.  S.,  701;  Wurts 
V.  Hoagland,  114  U.  S.,  606;  Martin  v.  Tyler,  60  K 
W.  Rep.  [N.  Dak.],  392;  People  v.  Salomm,  51  111., 
37;  People  v.  Walsh,  96  111.,  232;  Walker  v.  City  of 
Cincinnati,  21  O.  St.,  15.) 

The  canal  act  is  not  unconstitutional  on  the 
ground  that  it  makes  party  aflSliation  a  qualifica- 
tion for  oflRce.  {In  re  Supreme  Court  Commission^rSj 
37  Neb.,  655;  State  r.  Bemis,  45  Neb.,  724.) 

The  scope  of  the  act  was  fairly  reflected  in  its 
title.  {People  r.  McCallum,  1  Neb.,  194;  White  v. 
City  of  Lincoln,  5  Neb.,  505;  State  v.  Ream,  16  Neb., 
683;  In  re  White,  33  Neb.,  812;  Perry  v.  Gross,  25 
Neb.,  830;    Poffenharger  v.  Smith,  27  Neb.,  788; 
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Kmsas  City  d  O.  R.  Co.  v.  Frey,  30  Neb.,  792;  West- 
ern Union  Telegraph  Co.  v.  Lowrey^  32  Neb.,  737; 
Singer  Mfg.  Co.  v.  Fleming,  39  Neb.,  679;  Kleckner 
V.  Tnrky  45  Neb.,  176;  Van  Horn  v.  State,  46  Neb., 
62;  People  v.  State  Ins.  Co.,  19  Mich.,  392;  People  v. 
Nelson,  133  111.,  565;  McCaslin  v.  State,  44  Ind.,  151; 
State  V.  Town  of  Union,  33  N.  J.  Law,  350 ;  Simpson 
i\  Bailey,  3  Ore.,  516;  David  v.  Portland  Water  Co., 
14  Ore.,  98;  People  v.  Commissioners,  47  N.  Y.,  501; 
Mc Arthur  v.  Nelson,  81  Ky.,  67;  In  re  Application 
Mayor  City  of  New  York,  99  N.  Y.,  570.) 

The  act  did  not  authorize  the  formation  of  a 
private  corporation  in  a  manner  in  effect  amenda- 
tory of  the  general  corporation  law.  (1  Dillon, 
Municipal  Corporations,  sees.  29,  30;  Ten  Eyck  t\ 
Delaware  d  Raritan  Canal  Co.,  19  N.  J.  Law.,  5; 
Tinsman  v.  Belvidere  D.  R.  Co.,  26  N.  J.  Law,  148; 
Miners  Bank  of  Dubuque  v.  United  States,  1  Greene 
[la,],  553;  Trustees  of  University  t\  Winston,  5  Stew- 
art  &  P.  [Ala.],  17;  People  v.  Morris,  13  Wend.  [N. 
Y.],  324;  Dean  v.  Davis,  51  CaL,  406;  Hoke  v.  Per- 
due, 62  CaL,  545;  People  v.  Reclamation  District,  55 
CaL,  346;  People  v.  Williams,  56  CaL,  647;  People 
V.  La  Rue,  67  CaL,  526;  People  v.  Salomon,  51 
111.,  37.) 

Charles  Offutt,  William  S.  Poppleton,  and  Charles 
8.  Lohingier,  contra : 

The  constitutionality  of  the  act  may  be  deter- 
mined in  this  proceeding.  {State  v.  Stcvensoti,  18 
Neb.,  416;  State  v.  Douglas  County,  18  Neb.,  506; 
State  V.  Bartley,  40  Neb.,  298;  State  v.  Cohb,  44  Neb., 
434;  Van  Horn  r.  State,  46  Neb.,  62;  State  v.  Tap- 
pan,  29  Wis.,  664;  State  v.  Nelson,  21  Neb.,  572; 
State  V.  Wallichs,  13  Neb.,  278.) 

The  canal  trustees  are  county  officers,  and  the 
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provision  for  their  appoiDtment  contravenes  arti- 
cle 10,  section  4,  of  the  constitution.  {Speed  v. 
Crajrford,  3  Met.  [KyO»  207;  Peoph  v.  Hurlbvrt,  24 
Mich.,  98;  State  v.  Lancaster  County,  6  Neb.,  474; 
State  V.  Brenmn,  29  N.  E.  Kep.  [O.],  593;  Dat^s  v. 
ijuperrimrs,  50  N.  W.  Rep.  [Mich.],  862;  Vamey  ». 
Justice,  6  S.  W.  Kep.  [Ky.],  457;  Ice  v.  Marion 
County,  20  S.  E.  Rep.  [W.  Va.],  809;  United  States 
T.  Hatch,  1  Pinney  [Win.],  182;  Bryant  v.  Bohbins, 
35  N.  W.  Rep.  [Wis.],  545;  Martin  v.  Tyler,  60  N. 
W.  Rep.  [N.  Dak.],  392  401;  People  v.  Nostrand,  46 
N.  Y.,  375;  People  v.  Ratkbone,  40  N.  E.  Rep.  [N. 
Y.],  395;  United  States  v.  HartweU,  6  Wall.  [U.  8.], 
385;  United  States  r.  Maurice,  2  Brock.  [U.  S.],  103; 
Smith  r.  Lynch,  29  O.  St.,  261;  State  v.  Kennon,  7  O. 
St.,  547;  In  re  Attorneys  and  Counselors,  20  Johns. 
[N.  Y.],  492;  State  v.  Wihon,  29  O.  St.,  347;  Com- 
mommilth  r.  Kram,  74  Pa.  St.,  124.) 

In  imposing  upon  the  district  judges  the  duty 
of  appointing  canal  trustees,  the  act  requires  the 
exercise  by  such  judges  of  other  than  judicial 
power,  and  thus  contravenes  article  2,  section  1, 
of  the  constitution.  This  appears  from  the  pur- 
pose of  the  provision  as  reflected  in  its  history. 
■(Tliayer,  Cases  on  Constitutional  Law;  Aristotle, 
Politics,  book  6,  ch.  14;  Works  of  John  Adams, 
vol.  4,  p.  216;  Montesquieu,  Spirit  of  Laws.)  This 
is  clear  aiso  from- the  meaning  of  the  phrase 
"judicial  power"  {State  v,  Denny,  118  Ind.,  449), 
and  of  the  term  "jurisdiction."  {United  States  r. 
Arredoiido,  6  Pet.  [U.  S.],  691-709;  Rhode  IsUind  v. 
MaHHaehuHctts,  12  Pet.  [U.  S.],  657;  Sinking  Fund 
Cases,  99  U.  S.,  761;  6  Bracton,  Laws  of  England 
[Master  of  Itolls'  ed.],  p.  159.) 

Appointment  to  office  is  the  exercise  neither  of 
judicial    power    nor    of    jurisdiction.    (Miller    v. 
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Wheeler^  and  Crawford  v.  NorriSy  33  Neb.,  765; 
Superviaars  of  Elcctiony  114  Mass.,  247;  Houseman 
t\  Montgomery^  58  Mich.,  364;  State  i\  Hydej  121 
Ind.,  20;  State  v.  Deiinyy  118  Ind.,  449;  Ex  parte 
OriffithSj  118  Ind.,  83;  Heinlen  v.  SulUvany  64  Cal., 
378;  Burgoyne  v.  SuperrisorSy  5  Cal.,  9;  Dickey  v, 
Uurlhurty  5  Cal.,  343;  People  v.  Nevada,  6  Cal.,  143; 
Houston  v.  WilliamSy  13  Cal.,  24 ;  People  v.  Sanderson^ 
30  Cal.,  160;  Smith  v.  Strothery  68  Cal.,  194;  People  v. 
Bennetty  29  Mich.,  451;  Shephard  v.  City  of  Wheel- 
ingy  30  W.  Va.,  479;  Minnesota  v.  Young,  29  Minn.^ 
474;  State  v.  Kennotiy  7  O.  St.,  561;  State  v.  Barhour^ 
53  Conn.,  76;  Taylor  v.  Coinnionwealthy  3  J.  J.  Marsha 
[Ky.],  401;  Hayhim's  Casey  2  Dall.  [U.  8.],  409; 
United  States  v.  Ferreiray  13  How.  [U.  S.],  43;  Gor- 
don's Casey  117  U.  S.,  697;  In  re  Sanborn,  148  U.  S.^ 
222;  In  re  Pacific  Railway  Commissiony  32  Fed* 
Rep.,  241;  In  re  McUan,  37  Fed.  Rep.,  648.)  The 
Illinois  cases  relied  on  by  plaintiff  in  error  are 
unsound  and  not  well  considered,  and  the  case& 
from  other  jurisdictions  are  not  in  point. 

The  act  is  special  legislation,  in  affecting  the 
powers  of  judges  of  the  district  courts  of  certain 
counties  only,  and  contravenes  article  6,  section 
19,  of  the  constitution.  {State  v.  ShropshirCy  4  Neb.^ 
411;  People  v.  Nelson y  133  111.,  600;  People  v.  Rum- 
seyy  64  111.,  44.) 

Both  the  title  and  the  body  of  the  act  contain 
more  than  one  subject.  (Trumhle  v.  Trumbky  37 
Neb.,  340;  State  v.  Ijincaster  County,  6  Neb.,  474; 
Smails  v.  White,  4  Neb.,  357:  State  v.  Ijancaster 
County,  17  Neb.,  85;  Van  Horn  i\  State,  46  Neb.,  62; 
State  V.  BemiSy  45  Neb.,  724;  People  v.  Fleniingy  7 
Colo.,  230.) 

The  subject  of  the  act  is  not  clearly  expressed 
in  the  title.    {Burlington  &  M,  R.  R.  Co.  v.  Saunde/'s 
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County,  9  Neb.,  507;  City  of  Tecimsih  v.  PhillipSj  5 
Neb.,  305;  Ives  i\  NorriSy  13  Neb.,  252;  Holmberg  v. 
Haxickj  16  Neb.,  337;  Touzalin  i\  City  of  Omahaj  25 
Neb.,  817;  Kleckner  v.  Turk,  45  Neb.,  176.) 

The  body  of  the  act  provides  a  new  mode  of  cre- 
ating corporations  of  which  the  title  gives  no 
hint;  contains  provisions  relating  to  irrigation 
and  water  rights  not  indicated  in  the  title;  pro- 
vides for  condemnation  of  land,  for  leasing  the 
same  to  private  individuals  for  manufacturing 
purposes,  with  no  hint  of  this  in  the  title;  confers 
important  and  far-reaching  powers  upon  the  dis- 
trict judges,  which  nothing  in  the  title  suggests, 
and  vitally  aflfects  counties  of  less  than  125,000 
inhabitants,  without  purporting  to  do  so  in  the 
title.  {Blair  v.  State,  17  S.  E.  Rep.  [Ga.],  96;  Snell 
t\  City  of  Chicago,  24  N.  E.  Rep.  [111.],  532;  Wilcox 
t;.  Paddock,  31  N.  W.  Rep.  [Mich.],  609;  Nile^  i\ 
Schoolcraft,  60  N.  W.  Rep.  [Mich.],  771;  Burlington 
<6  M.  R.  R.  Co.  V.  Saundrrs  County,  9  Neb.,  507;  City 
of  Temmseh  v.  Phillips,  5  Neb.,  305;  Ives  i\  Norris,  13 
Neb.,  252;  Adanis  v.  San  Angela  Water-Works  Co., 
25  S.  W.  Rep.  [Tex.],  605;  Clark  v.  Board  of  Comnm- 
siwxers  of  Wallace  County,  39  Pac.  Rep.  [Kan.],  225.) 

The  act  is  void,  because,  while  amendatory  in 
character,  it  fails  to  refer  to  existing  acts  with 
whose  provisions  it  is  clearly  in  conflict.  (Trumhle 
V.  Trumhle,  37  Neb.,  347;  City  of  South  Omahn  t\ 
Taxpayers]  League,  42  Neb.,  671;  In  re  House  Roll 
28Ji,  31  Neb.,  505;  LancAi^ter  County  v.  Uoagland,  8 
Neb.,  38;  Ryan  v.  State,  5  Neb.,  276;  White  v.  City  of 
Lincoln,  5  Neb.,  505;  Uamlin  r.  Meadiille,  6  Neb., 
234;  People  v.  McCallum,  1  Neb.,  182;  People  v. 
Nelson,  133  111.,  574.) 

Special  and  exclusive  privileges  are  granted  by 
the  act  to  certain  counties,  thus  infringing  article 
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3,  section  16,  of  the  constitution.  {McCarthy  v. 
€om7)wmcealthj  5  Atl.  Rep.  [Pa.],  215;  State  v.  Jus- 
tices, 1  S.  W.  Rep.  [Mo.],  307.) 

The  act  is  invalid,  because  it  delegates  to  the 
electors  of  but  one  county  the  power  to  determine 
when  its  provisions  shall  be  operative.  {In  re 
Municipal  Suffrage,  36  N.  E.  Rep.  [Mass.],  488; 
Barto  V.  Himrod,  8  N.  Y.,  483;  Santo  v.  State,  2  la., 
165;  Ex  parte  Wall,  48  Cal.,  279;  Bradshaw  v.  Lank- 
ford,  21  Atl.  Rep.  [Md.],  66.) 

The  act  is  invalid,  because  it  makes  party  affllia- 
tion  a  test  for  office.  (Constitution,  art.  1,  sec.  4; 
People  V.  Hurlburt,  24  Mich.,  93;  State  v.  Seavey,  22 
2feb.,  466.) 

The  act  is  unconstitutional,  because  it  requires 
a  tax  levy  for  other  than  public  purposes,  the  con- 
duct by  the  county  of  other  than  public  business, 
and  the  taking  of  private  property  "without  due 
process  of  law."  (Cooley,  Taxation  [2d  ed.],  p.  55; 
Coats  V.  Campbell,  37  Minn.,  498;  Sharpless  v.  Mayor, 
21  Pa.  St.,  168,  169;  Loan  Association  v.  Topeka,  20 
Wall.  [U.  S.],  664;  Attorney  General  v.  City  of  Eau 
Claire,  37  Wis.,  400;  Usalle  v.  City  of  Austin,  21  S.  W. 
Rep.  [Tex.], 375;  People  v.  Parks,  58  Cal.,  624;  People 
V.  Saleni,  20  Mich.,  452;  Hanson  v.  Yernon,  27  la.,  28; 
Commonwealth  v.  Maxwell,  27  Pa.  St.,  444;  Mott  v. 
Pennsylvania  C.  R.  Co.,  30  Pa,  St.,  9;  Sedgwick, 
Constitutional  Law,  pp.  174,  175,  515;  Taylor  v. 
Porter,  4  Hill  [N.  Y.],  140;  Lowell  v.  City  of  Boston, 
111  Mass., 454;  Kingman  v.  City  of  Brockton,  26  N.  E. 
Kep.  [Mass.],  998;  Parkersburg  r.  Brown,  106  U.  S., 
487;  Ottaica  v.  Carey,  108  U.  S.,  110;  Cole  v.  Im 
C range,  113  U.  S.,  1;  Allen  v.  Jay,  60  Me.,  124; 
Mather  v.  City  of  Ottawa,  114  111.,  659;  State  v.  Osaw- 
Jcee  Township,  14  Kan.,  419;  Curtis  r.  Whipple,  24 
Wis.,  350;  Weismer  v.  Douglas,  21  Am.  Rep.  [N.  Y.], 
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586;  People  v.  BatchHlor,  53  N.  Y.,  128;  State  v. 
Adams  County,  15  Neb.,  568;  Oetchell  i:  Benton,  Z9 
Neb.,  870;  Philadelphia  Association  v.  Wood,  39  Pa. 
St.,  73;  Mead  v.  Acton,  139  Mass.,  341;  People  r. 
Mayor,  4  N.  Y.,  419.) 

The  act  is  invalid,  because  it  attempts  to  create 
a  corporation  by  a  special  law,  and  particularly 
because  it  authorizes  the  formation  of  a  private 
corporation  in  a  manner  which,  in  effect,  amends, 
the  general  corporation  law.  (State  v.  Atchison  & 
.Y.  R.  Co.,  24  Neb.,  143;  Alibott  v.  Omaha  Smelting 
d  Refining  Co.,  4  Neb.,  416;  TnimUe  v.  Trnmble^ 
37  Neb.,  347;  City  of  South  Omaha  v.  Taxpayers' 
lA'ai/ue,  42  Neb.,  671;  Slate  v.  Cohb,  44  Neb.,  434? 
In  re  Houne  Roll  28//,  31  Neb.,  505;  Laiicaster  County 
V.  Hooffland,  8  Neb.,  38;  Ryan  v.  State,  5  Neb.,  276.) 

H.  H.  Bnldrige,  also  for  defendants  in  error: 

The  legislature  of  the  state  cannot  delegate  to 
the  judges  of  the  district  court  the  power  to  ap- 
point trustees  to  construct  a  canal  as  provided 
by  the  act.  (Achky's  Case,  i  Abb.  Pr.  [N.  Y.],  35; 
Taylor  v.  Commmveallh,  3  J.  J.  Marsh.  [Ky.],  401; 
Heinlen  v.  Sullivan,  64  Cal.,  378;  Houseman  t\  Kent,. 
58  Mich.,  365;  Gordon  r.  United  Stales,  117  U.  S., 
697;  Walker  r.  City  of  Cincinnati,  21  O.  St.,  15;  Case 
of  Siipcriisors  of  Ekvtion,  114  Mass.,  247.) 

The  powers  of  the  district  court  are  not  broad 
enough  to  malte  appointments  to  office.  {Osborn  c- 
Bank  of  United  States,  9  Wheat.  [U.  S.],  738;  John- 
son V.  Jones,  2  Neb.,  135.) 

The  act  is  void.  Canal  trustees  are  county  offi- 
cers, and  the  constitution  provides  that  county 
officers  shall  be  elected.  [United  States  v,  Maurice,. 
2  Brock.  [U.  S.],  96;  United  Stairs  r.  HartmV,  G 
WaH.  [U.  S.],  393;  In  re  Hathauay,  71  N.  Y.,  238; 
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Bradford  v.  Justices^  33  Ga.,  332;  Commomcenlth  v. 
Evans^  74  Pa.  St.,  139;  People  v.  Langdon^  40  Jlioh., 
673;  Rowlaml  v.  Mayw^,  83  N.  Y.,  376;  l^tate  v. 
Stanley,  66  N.  Car.,  59;  Hall  v.  State,  39  Wis.,  79; 
Shelby  v.  Alcorn,  36  Miss.,  273;  State  c.  Valle,  41 
Mo.,  31;  People  v.  Nostrand,  46  N.  Y.,  375.) 

Wha^ion  dc  Baird  and  Frank  T.  Ransom,  also  for 
defendants  in  error. 

Evan,  C. 

At  the  last  session  of  the  legislature  of  this 
state  there  was  passed  and  approved  an  act  enti- 
tled "An  act  enabling  counties  in  the  state  of 
Nebraska  having  a  population  of  not  less  than 
125,000  inhabitants  to  issue  bonds  to  construct, 
own  and  operate  canals  in  the  state  of  Nebraska 
for  navigation,  water  power  and  other  purposes, 
and  generating  of  electric  an<J  other  power  and 
transmitting  of  the  same  for  light,  heat,  power, 
and  other  purposes;  and  to  acquire  right  of  way 
and  land  for  such  purposes,  and  to  provide  for 
the  appointment  of  a  board  of  trustees  to  carry 
into  effect  the  purposes  of  this  act,  and  to  levy 
taxes  to  pay  the  same  and  interest  thereon,  and 
to  repeal  section  2032a,  Consolidated  Statutes, 
1893."  (Session  Laws,  1895,  ch.  71.)  Douglas 
county  alone  in  this  state  has  a  population  ade- 
quate to  render  available  the  above  provisions. 
In  the  body  of  the  act  in  question  it  is  provided 
that  the  bonds  which  may  be  issued  shall  not  ex- 
ceed in  amount  ten  per  cent  of  the  assessed  valua- 
tion of  the  county,  and  that,  whether  or  not  bonds 
shall  be  voted,  must  first  be  submitted  to  the 
voters  of  the  county  in  compliance  with  the 
prayer  of  a  petition  signed  by  2,500  legal  voters 
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asking  such  submissioa,  which  petition  must  be 
preseuted  to  and  acted  upon  by  the  county  coni- 
missioners.  A  petition  in  conformity  with  the 
above  requirements  was  presented  to  the  board 
of  county  commissioners  of  Douglas  county. 
This  board  refused  to  call  an  election,  and  by 
Mandamus  in  the  proper  district  court  it  was 
sought  by  one  of  the  petitioners  to  compel  the 
county  board  to  order  an  election.  The  judgment 
of  the  district  court  was  adverse  to  relator,  and 
the  correctness  of  this  judgment  is  now  chal- 
lenged by  this  error  proceeding. 

It  is  very  difBcult  to  summarize  the  provisions 
of  the  above  act  within  a  reasonably  brief  space, 
nevertheless  this  shaU  now  be  attempted.  After 
the  proposition  to  issue  bonds  has  been  carried 
it  becomes  the  duty  of  the  county  commissioners 
to  notify  the  judges  of  the  district  court  of  the 
result  of  the  election,  whereupon  these  judges  are 
required  to  appoint  five  trustees.  Each  of  the 
trustees  must  give  an  ofBcial  bond  in  such  amount 
as  the  board  of  county  commissioners  may  fix.  It 
is  provided  that  the  board  of  trustees  shall,  "when 
duly  organized,  be  construed  in  law  and  equity  a 
body  corporate  and  politic,  and  shall  be  known 
by  the  name  and  style  of  'The  Board  of  Canal 

Trustees  of  County,  Nebraska,'  and  by 

such  name  and  style  may  sue  and  be  sued,  con- 
tract and  be  contracted  with,  acquire  and  hold 
real  estate  and  personal  property  necessary  for 
its  corporate  purposes  and  adopt  a  common  seal 
and  alter  the  same  at  pleasure,  and  shall  exercise 
all  the  powers  necessary  to  carry  into  effect  the 
object  for  which  such  board  shall  have  been  ap- 
pointed, and  shall  control  and  manage  all  the 
affairs  and  property  which  shall  come  into  the 
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hands  or  under  the  control  of  such  board  of  trus- 
tees."    (Session  Laws,  1895,  p.  307,  ch.  71,  sec.  1.) 
It   further   provides:     "Such   board   of  trustees 
shall  have  full  power  to  pass  all  necessary  rules 
and  regulations  for  the  proper  management  and 
conduct  of  the  business  of  such  board,  and  of  such 
corporate  body,  and  for  carrying  into  effect  the 
objects  for  which  such  board  is  created.     Any 
board  of  canal  trustees  organized  as  provided  in 
this  act  shall  have  power  to  make  preliminary 
surveys,  lay  out,  acquire  right  of  way  and  other 
lands  within  such  county  or  within  twenty  miles 
of  the  limits  of  such  county,  necessary  for  its 
purposes,  establish,  construct,  and  maintain  and 
operate  a  canal  through  any  county  or  counties 
in  this  state  for  navigation,  water  power,  and  all 
other  purposes,  except  irrigation,  for  generating 
electric  and  other  power  and  transmitting  the 
same  for  light,  heat,  power,  and  all  other  pur- 
poses except  irrigation,  and  may  dispose  of  the 
water  in  such  canal  for  domestic  and  for  all  other 
purposes  except  irrigation,  and  to  control  and 
dispose  of  water  power,  electric,  pneumatic,  hy- 
draulic, or  other  power  generated  by  such  water 
power,  also  to  operate  a  line  of  boats  on  such 
canal,  or  granting  the  right  for  such  navigation 
to  any  party  or  parties  upon  payment  of  tolls, 
subject  to  such  rules  and  regulations  as  shall  be 
established  and  adopted  by  such  board  of  trus- 
tees; Provided,  That  no  exclusive  right  shall  be 
granted  to  any  person  or  persons  or  corporation  s, 
except  that  such  board  may  lease  to  any  party, 
ground  for  manufacturing  or  industrial  purposes 
for  a  term  or  terms  of  years,  which  ground  so 
leased  shall  be  subject  to  reappraisal  for  rental 
purposes  every  twenty  years.     All  revenues  de- 
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rived  by  said  board  of  trustees  from  every  source 
shall  be  deposited  with  tlie  county  treasurer  of 
such  county  and  by  him  be  placed  in  a  fund  to  be 
designated  as  the  canal  fond,  the  general  ex- 
pense, maintenance,  extension,  or  enlargement 
of  such  canal  or  other  works  connected  there- 
with shall  be  paid  out  of  said  canai  fund  by  the 
county  treasurer  of  such  county  upon  official  or- 
ders issued  by  the  board  of  canal  trustees.  All 
surplus  moneys  in  said  fund  not  needed  for  canal 
expenses,  improvement,  or  enlargement  shall  be 
placed  in  the  general  fund  of  the  county  and  may 
be  used  for  all  purposes  for  which  the  county 
general  fund,  as  now  designated,  may  be  used. 
Such  board  of  trustees  for  and  on  behalf  of  such 
county  may  acquire  by  purchase,  condemnation, 
or  otherwise,  whether  within  or  without  the 
county  limits,  if  within  twenty  miles  of  the  limits 
of  such  county,  any  and  all  real  property  neces- 
sary to  carry  into  effect  the  objects  for  which  such 
board  shall  have  been  appointed  and  which  may 
be  required  for  its  corporate  purposes  and  right 
of  way  for  the  canal  and  right  of  way  privi- 
leges and  easements,  sites  for  reservoirs  and 
dams,  power  houses,  and  additional  lands  to  be 
leased  to  persons,  parties,  or  corporations  pur- 
chasing or  using  such  power;  Provided,  That  all 
the  moneys  for  the  purchase  of  any  real  property 
shall  be  paid  before  possession  is  taken  thereof, 
or  any  work  done  thereon,  and  all  moneys  for  the 
condemnation  of  any  property  shall  be  paid  into 
the  county  court  of  the  county  in  which  such 
property  shall  be  condemned.  Whenever  the 
board  of  canal  trustees  of  any  county  appointed 
under  this  act  shall  require  any  private  property 
necessary  for  the  purposes  aforesaid,  such  prop- 
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erty  shall  be  acquired  or  condemned  as  nearly  as 
may  be  in  the  same  manner  as  is  provided  by  law 
for  the  condemnation  of  right  of  way  for  railroad 
corporations  within  this  state;  Provided,  That 
proceedings  to  acquire  possession  by  condemna- 
tion of  property  so  taken  shall  in  all  cases  be  in- 
stituted in  the  county  whei'e  the  property  sought 
to  be  taken  or  damaged  is  situated;  Provided, 
That  when  it  shall  be  necessary  in  making  any 
improvement  by  such  board  of  trustees  to  enter 
UDon  any  property  held  for  public  use  they  shall 
have  power  to  do  so,  and  may  acquire  right  of 
way  upon  and  over  such  property  held  for  public 
use  in  the  same  manner  as  is  above  provided  for 
acquiring  private  property  by  condemnation  of 
such  board  of  trustees,  and  may  enter  upon,  use, 
widen,  deepen,  and  improve  any  stream,  water- 
way, or  lake  that  may  be  necessary  to  be  used  for 
such  canal  purposes,  but  in  cases  where  public 
roads  are  crossed  by  such  canal  or  tail-race  or 
outlets  thereof,  such  board  of  trustees  shall  cause 
to  be  constructed  and  maintained,  bridges  over 
such  canal  or  tail-race  or  outlets  thereof."  (Ses- 
sion Laws,  1895,  p.  308,  ch.  71,  sec.  1.) 

It  is  scarcely  necessary,  perhaps,  to  note  that 
in  respect  to  the  canal  proposed  to  be  constructed 
and  operated  the  board  of  county  commissioners 
of  Douglas  county,  after  they  shall  have  ordered 
an  election,  have  but  little  more  to  say  or  do. 
The  duty  is  devolved  upon  the  board  to  notify 
the  district  judges  of  the  result  of  the  election 
upon  the  proposition  to  issue  bonds,  whereupon 
the  judges  must  appoint  five  trustees.  These 
trustees,  when  organized  so  as  to  constitute  a 
board,  take  charge  of  the  construction  and  op- 
eration of  the  canal  as  property  owned  by  itself 
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for  the  use  and  benefit  of  the  countv.  There  is 
a  provision  that  the  title  shall  be  held  for  the 
county,  but  there  is  no  method  by  which  the 
county,  CO  nomine^  can  assert  ownership  or  an  in- 
dependent right  of  possession.  All  revenues,  it 
is  true,  must  be  deposited  with  the  county  treas- 
urer, but  these  must  be  kept  as  a  distinct  fund 
and  from  this  fund  the  board  of  trustees,  upon  its 
own  orders,  may  require  payments  to  be  made, 
and  only  such  surplus  as  the  board  of  trustees 
does  not  require  may  be  used  by  the  county.  The 
county  commissioners  have  no  voice  in  allowing 
or  rejecting  claims,  and  there  is  reserved  no  right 
of  appeal  in  favor  of  either  the  county  or  a  tax- 
payer. There  is  required  no  accounting  by  the 
trustees,  either  of  moneys  received  or  expended, 
and,  without  the  consent  of  property  owners 
thereby  affected,  the  jurisdiction  of  these  func- 
tionaries of  Douglas  county  is  extended  over  a 
circumjacent  strip  twenty  miles  in  width,  for  cer- 
tain purposes  attached  to  and  treated  as  a  mere 
outlj'ing  province. 

Counsel  for  plaintiff  in  error,  in  his  reargument 
of  this  case,  made  in  compliance  with  a  request  to 
that  effect,  contends  that  the  provisions  with  re- 
spect to  the  creation  of  a  body  corporate  and 
politic  finds  judicial  sanction  in  People  v,  KeUj/y 
76  N.  Y.,  475,  Walker  r.  City  of  Cincinnati,  21  O. 
St.,  14,  People  r.  Salomon^  51  111.,  37,  and  in 
several  California  irrigation  cases.  Before  at- 
tempting an  expression  of  our  own  views,  we 
shall  indicate  why  these  cases  fail  to  establish 
the  propositions  in  support  of  which  they  were 
cited. 

In  People  t\  Kelly  an  amendment  of  the  constitu- 
tion of  the  state  of  New  York  had  prohibited  cities 
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and  other  municipal  corporations  from  becoming 
interested  in  any  stocks  or  bonds  of  any  corpora- 
tion, and  from  incurring  any  indebtedness  except 
for  county,  city,  or  village  purposes.  It  became 
necessary  for  the  construction  of  the  bridge  be- 
tween the  cities  of  New  York  and  Brooklyn  that 
those  cities  should  own  the  aforesaid  bridge,  and, 
for  its  joint  construction  and  control,  a  board  of 
sixteen  trustees,  one-half  of  whom  were  to  be  ap- 
pointed by  the  authorities  of  each  city,  was  pro- 
vided. This  board  was  in  no  sense  a  body  corpo- 
rate or  politic. 

In  Walker  v.  City  of  Cincinnati,  Scott,  C.  J.,  in 
delivering  the  opinion  of  the  court,  said:  "The 
general  scope  and  purpose  of  the  act  is  to  author- 
ize any  such  city  to  construct  a  line  of  railroad 
leading  therefrom  to  any  other  terminus  in  the 
state  or  in  any  other  state,  through  the  agency  of 
a  board  of  trustees  consisting  of  five  persons,  to 
be  appointed  by  the  superior  court  of  such  city,  or 
if  there  be  no  superior  court,  then  by  the  court  of 
common  pleas  of  the  county  in  which  such  city  is 
situated.  The  enterprise  cannot,  however,  be  un- 
dertaken until  a  majority  of  the  city  council  shall, 
by  resolution,  have  declared  such  line  of  railway 
to  be  essential  to  the  interests  of  the  city,  nor 
until  it  shall  have  received  the  sanction  of  a  ma- 
jority vote  of  the  electors  of  the  city,  at  a  special 
election,  to  be  ordered  by  the  city  council,  after 
twenty  days'  public  notice.  For  the  accomplish- 
ment of  this  purpose  the  board  of  trustees  is  au- 
thorized to  borrow  a  sum  not  exceeding  ten  mill- 
ions of  dollars,  and  to  issue  bonds  therefor  in  the 
name  of  the  city,  which  shall  be  secured  by  a 
mortgage  on  the  line  of  railway  and  its  net  in- 
come, and  by  the  pledge  of  the  faith  of  the  city 
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and  a  tax  to  be  annually  levied  by  the  council, 
BulBcient  with  such  net  income  to  pay  the  interest 
and  provide  a  sinking  fund  for  the  final  redemp- 
tion of  the  bonds."  Speaking  of  the  truBteea 
above  provided  for  it  was  said  in  the  opinion 
above  quoted  from:  "But  it  is  clear  that  the 
trustees  are  a  mere  agency  through  which  the  city 
is  authorized  to  operate  for  its  own  sole  benefit. 
Neither  as  individuals,  nor  as  a  board,  have  they 
any  beneficial  interest  in  the  fund  which  they  are 
to  manage,  or  in  the  road  which  they  are  to  build. 
They  are  in  fact,  as  well  as  in  name,  but  trustees, 
and  the  sole  beneficiary  of  the  trust  is  the  city  of 
Cincinnati."  These  trustees,  when  organized  as  a 
board,  certainly  were  not  "a  body  corporate  and 
politic." 

In  People  v.  Salomon  the  scope  of  the  decision,  in 
so  far  as  it  is  applicable  to  this  case,  is  thus  ex- 
pressed in  the  fourth  paragraph  of  the  syllabus: 
"Under  the  act  of  February  24,  1869,  providing 
for  the  location  and  maintenance  of  a  park  for  the 
towns  of  South  Chicago,  Hyde  Park,  and  Lake, 
those  towns  were  erected  into  a  park  district,  and 
the  people  of  the  towns  affected  by  the  act  having, 
by  a  vote,  accepted  its  provisions,  the  board  of 
park  commissioners  thereby  created,  to  whom 
was  committed  the  entire  control  of  the  park,  be- 
came a  municipal  corporation,  in  whom  it  was 
competent  for  the  legislature  to  vest  the  power  to 
assess  and  collect  taxes  within  the  park  district 
so  created,  for  the  special  corporate  purpose  of  its 
creation,  and  such  is  the  effect  of  that  portion  of 
the  act  which  requires  the  county  clerk  of  the 
county  in  which  the  district  is  situated,  on  the 
estimate  of  the  park  comroissiouers,  to  place  the 
amount  required,  within  certain  limits,  in  the  tor 
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warrants  for  the  towns  embraced  in  the  district." 
The  nature  and  functions  of  a  district  of  the  kind 
above  referred  to  are  found  to  exist  in  irrigation 
districts,  and,  as  the  discussion  of  districts  of  this 
latter  class  applies  equally  to  the  park  district 
above  referred  to,  no  further  space  will  be  devoted 
to  a  consideration  of  People  v.  Salomouy  supra. 

Counsel  for  plaintiff  in  error  cites  several  Cali- 
fornia cases  as  being  analogous  in  principle  to  the 
one  at  bar,  bu£  apparently  have  overlooked  the 
<;ase  of  Board  of  Directors  of  Alfalfa  Irrigation  Dis- 
trict V.  CoUinSj  46  Neb.,  411,  in  which  this  court  has 
already  considered  this  class  of  adjudications. 
Referring  to  chapter  69,  Laws,  1895,  Post,  J.,  in 
the  case  just  cited  said:  "The  act  provides  for  the 
creation  of  irrigation  districts  comprising  prop- 
erty susceptible  of  irrigation  from  the  same  source 
and  by  means  of  the  same  system  of  works.  It 
requires  a  petition  to  be  filed  with  the  county 
l>oard,  signed  by  a  majority  of  the  resident  free- 
holders who  are  qualified  electors  and  who  own  a 
majority  of  the  whole  number  of  acres  of  land 
l>elonging  to  resident  electors,  parti(  ularly  defin- 
ing the  boundaries  of  the  proposed  district.  The 
county  board  may,  on  the  final  hearing  of  the 
petition,  and  after  notice  thereof  to  all  parties 
interested,  define  the  bou^daries,  making  such 
changes  thereof  as  may  be  deemed  proper,  but  in- 
cluding therein  no  lands  which  are  not  suscep- 
tible of  irrigation  by  the  same  system.  The  ques- 
tion is  then,  at  a  special  election,  submitted  to  the 
electors  of  the  proposed  district,  who  are  also 
owners  of  real  estate  therein.  Upon  the  adoption 
of  the  proposition  a  record  thereof  is  to  be  filed  in 
the  office  of  the  county  clerk  of  each  county  in 
which  any  portion  of  the  land  included  in  said 
33 
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district  is  situated,  and  immediately  thereafter 
tlie  county  board  shall  call  a  special  election,  at 
which  there  shall  be  chosen  a  treasurer,  an  as- 
sessor, and  three  directors."    In  respect  to  the- 
nature  of  irrigation  districts  it  was  said  in  this 
opinion:  "The  validity  of  this  species  of  legislation- 
was  first  called  in  question  in  Turlock  Irri{fation^ 
DiMrict  v.  WilliamSj  76  Cal.,  360,  in  which  it  waft 
held  under  constitutional  provisions  substantially 
similar  to  ours  that  the  districts  contemplated  by 
the  statute  of  that  state  are  gwa^i-public  corpora- 
tions  in  the  sense  that  the  purpose  of  their  organi- 
zation is  the  general  public  benefit."    Having  re- 
viewed at  some  length  the  trend  of  judicial  deci- 
sions in  California,  Post,  J.,  quoted  with  approval 
the  language  of  Harrison,  J.,  in  Re  Madera  Irri- 
gation District^  92  Cal.,  296,  from  which  quotation 
the  following  is  reproduced:  "It  is  contended  that 
the  act  is  unconstitutional  for  the  reason  that  it  is. 
a  delegation  of  the  legislative  power  to  create  a 
corporation.     If  by  this  is  meant  that  only  the 
legislature  can  create  such  corporation,  the  an- 
swer is  that  the  constitution  prohibits  such  action. 
If  it  is  meant  that  because  the  corporation  is  not 
^created'  until  the  voters  of  the  district  have  ac- 
cepted the  terms  of  the  act,  the  answer  is  that 
such  proceeding  is  in  direct  accord  with  the  prin- 
ciples of  the  constitution.     Having  the  power  to 
create  municipal  corporations,  but  being  prohib- 
ited from  creating  them  by  special  laws,  fhe  only 
mode  in  which  such  corporations  could  be  created 
under  a  general  law  would  be  by  some  act  on  the 
part  of  the  district  or  community  seeking  incorpo- 
ration indicative  of  its  determination  to  accept  it» 
terms.    As  the  constitution  has  not  limited  or  pre- 
scribed the  character  of  such  general  law,  its  char- 
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acter  and  details  are  within  the  discretionary 
power  of  the  legislature.  We  know  no  more  ap- 
propriate mode  of  such  indication  than  the  af- 
firmative vote  of  those  who  are  affected  by  the 
acceptance  of  the  terms  of  the  act,"  From  the 
very  instructive  case  of  Board  of  Directors  of 
Alfalfa  Irrigation  District  r.  Collins  there  is  clearly 
deducible  the  conclusions  that  irrigation  districts 
organized  as  above  indicated  are  public,  rather 
than  municipal  corporations;  that  their  officers 
are  public  agents,  and  that,  having  been  created 
by  vote  of  the  people  concerned,  duly  authorized 
thereto  by  a  constitutional  law,  an  irrigation  dis- 
trict may  properly  perform  the  appropriate  func- 
tions with  which  it  is  endowed.  Neither  the  Cali- 
fornia cases  nor  the  other  cases  cited  on  behalf  of 
plaintiff  in  error  furnish  any  analogies  which  can 
be  of  use  with  respect  to  the  case  under  considera- 
tion. How,  then,  shall  we  classify  this  "body^ 
corporate  and  politic,"  which,  differing  in  its  gene- 
sis and  functions  from  any  known  political  organi- 
zation, nevertheless  assumes  the  performance  of 
duties  and  the  exercise  of  functions  which  in  no 
way  resemble  those  by  law  devolved  upon  the 
board  of  county  commissioners? 

The  defendants  in  error  contend  that  the  indi- 
vidual trustees  are  public  ofScers,  and  that,  there- 
fore, the  very  essential  part  of  the  act  which  pro- 
vides for  their  appointment  necessarily  consti- 
tutes them  county  oflScers,  and  on  this  account  it 
should  be  declared  void.  In  opposition  to  thi» 
contention  we  are  reminded  that  the  individual 
trustees  have  no  authority  as  such,  and  that  it  m 
only  as  a  board  that  they  have  recognition.  In  a 
brief  submitted  on  behalf  of  the  plaintiff  in  error 
it  is  said:  "We  insist  that  this  act  creates  a  new 
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and  independent  municipal  corporation.  It  is  not 
a  city  or  county  corporation,  but  one  wholly  dis- 
tinct from  either,  etc.  •  •  •  The  act  does  not 
in  any  way  abridge  or  curtail  any  of  the  rights  of 
the  counties  heretofore  existing,  or  the  right  of 
any  of  its  ofHcera,  or  does  not  amend  or  conflict 
with  any  of  the  provisions  of  the  statute  hereto- 
fore existing  regarding  counties."  In  another 
brief  submitted  on  behalf  of  the  plaintiff  in  error 
occurs  the  following  language:  "There  is  an  im- 
portant feature  of  the  canal  act  which  ought  to  be 
considered  in  this  connection.  The  board  of  canal 
trustees  when  duly  organized  are  to  become,  in 
law  and  equity,  a  corporation,  No  one  of  the 
trustees  fills  any  office  except  as  a  member  of  the 
board.  The  board  itself — the  corporation — is  the 
agency  of  the  state  to  carry  into  effect  the  pur- 
poses of  the  act,"  From  these  definitions  and 
limitations,  if  accepted  as  correct,  it  would  neces- 
sarily result  that  by  an  act  of  the  legislature  a 
method  had  been  pntvitled  whereby  a  corporation, 
consisting  of  five  private  citizens,  may  be  created. 
It  is  idle  to  insist  that  this  board  of  trustees,  when 
organized,  can  be  a  municipal  corporation  in  any 
sense.  The  following  definition  of  the  term  "mu- 
nicipal corporation"  is  given  by  an  eminent  writer 
upon  that  subject:  "We  may  therefore  define  a 
municipal  corporation  in  its  historical  and  strict 
sense  to  be  the  incorporation  by  the  authority  of 
the  government  of  the  inhabitants  of  a  particular 
place  or  district,  and  authorizing  them  in  their 
corporate  capacity  to  exercise  subordinate  speci- 
fied powers  of  legislation  and  regulation  with  re- 
spect to  their  local  and  iuternal  concerns.  Tliis 
power  of  local  government  is  the  distinctive  pur- 
pose and  the  distinguishing  feature  of  a  municipal 
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corporation  proper."  (1  Dillon,  Municipal  Corpo- 
rations,  sec.  20.)  "A  municipal  corporation  is  a 
subordinate  branch  of  the  government  of  state. '^ 
{Mayor  of  Ndshville  v.  Ray^  19  Wall.  [U.  S.],  475.) 

In  argument  no  claim  has  been  founded  upon 
the  use  of  the  term  "body  politic,"  also  used  as  a 
part  of  the  description  of  the  board  of  trustees 
contemplated  in  the  act,  and  we  apprehend  that 
none  properly  could  be.  We  must,  therefore,  deal 
with  the  board  as  a  corporation  having  no  munici- 
pal attributes,  and  of  which  no  municipal  duties 
can  be  required.  It  is  provided  in  section  1,  arti- 
cle 11,  of  the  constitution  of  Nebraska,  under  the 
head  of  "Miscellaneous  Corporations,"  as  follows: 

"Section  1.  No  corporation  shall  be  created  by 
special  law,  nor  its  charter  extended,  changed,  or 
amended,  except  those  for  charitable,  educational,, 
penal,  or  reformatory  purposes  which  are  to  be 
and  remain  under  the  patronage  and  control  of 
the  state,  but  the  legislature  shall  provide  by  gen- 
eral laws  for  the  organization  of  all  corporations 
hereafter  to  be  created." 

Under  this  provision  of  the  constitution  there 
was  in  existence  before  this  act  was  passed  a  gen- 
eral law  which  provided  how  corporations  com- 
posed of  and  managed  solely  by  private  citizens 
must  be  created.  Previous  to  the  commencement 
of  business,  corporations  within  the  class  indi- 
cated were  required  to  adopt  and  file  for  record 
articles  of  incorporation,  and  to  publish  notice  of 
the  name,  the  place,  and  the  nature  of  their  busi- 
ness, the  amount  of  capital  stock,  the  time  of  com- 
mencement and  termination,  to  what  amount  they 
might  become  indebted,  and  by  what  officers  their 
affairs  should  be  managed.  It  can  scarcely  be 
claimed  by  the  plaintifif  in  error  that  "The  Board 
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of  Canal  Trustees"  can  be  a  "corporation  designed 
for  eitlier  charitable,  educational,  penal,  or  re- 
formatory purposes,"  and  yet  its  creation  is  pro- 
vided for  by  an  act  which  in  no  way  refers  to  the 
general  incorporation  law  which  is  to  be  found  in 
chapter  16,  Compiled  Statutes.  This  method  of 
amending  statutes  already  in  existence  is  unques- 
tionably in  violation  of  the  provision  in  section  11, 
article  3,  of  said  constitution  that  "no  law  shall 
be  amended  unless  the  new  act  contain  the  section 
or  sections  so  amended,  and  the  section  or  sections 
«o  amended  shall  be  repealed."  (Smails  v.  White^ 
4  Neb.,  353;  Sovereign  v.  State,  7  Neb.,  409;  Strkk- 
lett  V.  State,  31  Neb.,  674;  Tnmhle  v.  Trumhle,  37 
Neb.,  340.)  For  the  sake  of  the  argument,  if  it 
should  be  conceded  to  the  contention  of  the  plaint- 
iff, that  the  board  of  truste^^s  duly  organized  be- 
comes a  municipal  corporation,  the  above  consid- 
erations would  still  have  the  same  force,  the 
-difference  being  merely  that  the  amendatory  act 
invades  the  field  of  legislation  governing  munici- 
pal as  distinguished  from  ordinary  corporations. 
The  right  of  eminent  domain,  by  the  provisions 
of  the  act,  was  delegated  directly  to  the  board  of 
trustees  as  such,  and  the  title  of  the  property  ac- 
quired by  its  exercise,  or  in  any  other  way,  for  the 
construction  and  operation  of  a  canal,  is  to  be 
held  by  the  board  of  trustees  in  its  corporate 
capacity.  The  title  of  this  act  is  "An  act  enabling 
counties  *  *  *  to  issue  bonds  to  construct, 
own,  and  operate  canals,  ♦  ♦  ♦  and  to  ac- 
quire right  of  way  and  land  for  such  purposes, 
and  to  provide  for  the  appointment  of  a  board  of 
trustees  to  carry  into  effect  the  purposes  of  this 
act,  and  to  levy  taxes  to  pay  the  same  and  the  in- 
terest thereon,"  etc.     Of  these  enumerated  pur- 
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poses,  the  power  to  issue  bonds  and  the  power  to 
levy  taxes  for  the  payment  of  the  principal  and 
interest  thereof  are  contained  in  the  body  of  the 
act  without  question.  In  a  certain  sense,  perhaps, 
the  provision  in  the  title  for  the  appointment  of  a 
board  of  trustees  to  carry  into  effect  the  provi- 
sions of  this  act  finds  response  in  the  provisions  of 
the  bill  which  turn  over  to  said  board  the  whole 
property  as  it  is  acquired  or  constructed.  But  it 
is  believed  that  no  power  of  construction  is  ade- 
quate to  the  task  of  demonstrating  that  the  pow- 
ers of  a  county  to  own  and  operate  canals,  and  to 
acquire  and  hold  land  for  such  purposes,  as  pro- 
vided in  the  above  title,  are  at  all  met  by  provid- 
ing in  the  bill  itself  that  such  powers  shall  be 
Tested  in  a  specially  created  distinct  corporation, 
even  though  municipal,  independent  of  the  county 
as  well  as  of  its  officers  and  taxpayers.  The  title 
of  the  bill  is  therefore  misleading  as  to  a  part  of 
the  act,  without  which  its  purpose  could  not  be 
accomplished,  and  since  this  part  of  the  subject  is 
not  clearly  expressed  in  the  title,  as  required  by 
section  11,  article  3,  of  the  constitution  of  this 
state,  no  part  of  the  act  can  be  sustained.  {Ives  v. 
N orris,  13  Neb.,  252;  State  v.  Ream,  16  Neb.,  681; 
Trnmhle  v.  Trumhley  37  Neb.,  340.)  The  judgment 
of  the  district  court  is 

Affirmed. 

NoRVAL,  J.,  Harrison,  J.,  and  Ragan,  C,  con- 
cur in  result. 

Irvine,  C,  not  sitting. 

Post,  C.  J.,  dissenting. 
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State  op  Nebraska  v.  John  E.  Hill  bt  al. 

Filed  BiABCH  5, 1896.    No.  6962. 

1.  Action  on  8tat%  TroMmrer's  Bond:    Failure  to   Tubk 

Over  FuifBS.  In  an  action  on  a  treasurer's  bond  the 
breaches  especially  alleced  were,  that  there  had  been  a. 
failure  to  turn  over  to  his  successor  a  certain  sum  which, 
it  was  alleged  the  outgoing  treasurer  had  In  a  certain 
bank  when  his  term  of  office  expired.  By  answer  it  waa 
alleged  that  the  outgoing  treasurer  had  turned  over  to  his 
successor  evidence  of  Indebtedness  of  the  same  charac- 
ter  as  those  which  had  formed  the  basis  of  liability  of 
the  bank  to  himself  to  an  amount  equal  to  that  for 
which  he  was  sought  to  be  held.  By  reply,  it  was,  in 
effect,  admitted  that  the  outgoing  treasurer  had  turned 
over  to  his  successor  all  choses  in  action  that  he  had 
received  as  measurer,  in  like  forms  of  evidence  of  in- 
debtedness with  those  which  he  had  received,  but  it  was 
averred  that  such  payment  was  Ineftectual  to  release  the 
outgoing  treasurer  because,  as  insisted  by  the  plaintift^ 
nothing  but  cash  could  be  treated  as  pa3nnent  Held, 
That,  under  this  condition  of  the  issues,  and  under 
proofs  consistent  with  the  theory  of  each  contendini^ 
party,  it  was  a  question  of  fact  for  the  Jury  to  determine 
how  much  actual  money  had  been  received  and  paid,, 
and  that  its  verdict,  being  founded  upon  sufficient  evi- 
dence, must  stand.  Per  Rtan,  C.  Ibvine  and  Raoan» 
CO.,  concur. 

2.  Official  Bonds:  Delivery:  Pleading.    Where  the  petition. 

alleges  the  delivery  of  the  official  bond  declared  on,  the 
allegation  in  the  answer  of  a  surety, — following  an  aver- 
ment therein  that  he  signed  upon  condition  the  princi- 
pal should  also  sign,— that  "if  it  [the  bond]  was  ever 
delivered,  it  was  done  in  violation  of  the  express  condi- 
tion aforesaid  upon  which  defendant  signed  said  instru- 
ment," must  be  treated  as  a  substantial  admission  of 
the  delivery  of  the  bond.  Per  Norval,  J.  All  concur- 
ring. 

3. :  .    Whether  the  sureties  in  an  official  bond 

are  liable  where  the  principal  therein  named  has  failed 
to  sign  it  before  its  acceptance  and  approval,  qwsre^ 
Per  NoRVAL,  J. 
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Execution:    Signatuke  op   Principal.    When   a 


state  officer  elect  writes  his  name  in  the  body  of  a  paper 
prepared  by  himself  as  his  official  bond,  and  subscribes 
his  oatli  of  office  Indorsed  thereon,  which  Instrument  is 
delivered,  accepted,  and  approved  as  his  official  bond, 
the  same  is  valid  and  binding  upon  the  principal  and  his 
sureties,  even  though  such  officer  inadvertently  omitted 
to  attach  his  final  signature  at  the  bottom  of  the  bond. 
Per  NoRVAL,  J.    All  concurring. 

6.  Treasurers:  Turning  Over  Public  Funds:  Certificates 
OF  Deposit.  Prior  to  the  taking  effect  of  the  legislative 
enactment  providing  for  the  depositing  of  state  and 
county  funds  in  bank,  the  payment  of  money  In  the 
hands  of  a  state  or  county  treasurer,  at  the  termination 
of  his  term  of  office,  to  his  successor,  could  be  effectu- 
ated alone  by  the  delivery  of  thajL  which  the  law  of  the 
land  recognized  as  money.  The  mere  delivery  and  ac- 
ceptance of  certificates  of  deposit  issued  by  a  bank — 
upon  which  no  money  has  been  realized — is  not  such 
a  payment  as  will  release  the  outgoing  officer.  Cedar 
County  t7.  Jenal,  14  Neb.,  254,  adhered  to.   Per  Norval,  J. 

6. :  Acceptance  op  Certificates  of  Deposit:  Rati- 
fication BT  State.  Although  a  state  treasurer  has  no 
right  to  receive  in  payment  of  the  public  revenues  any- 
thing but  money,  yet  if  he  chooses  to  do  so,  the  state 
may  ratify  the  act,  in  which  case  he  and  his  sureties 
are  chargeable  as  for  money,  and  must  make  good  the 
amount.    Per  Norval,  J. 

7. :  :  .    The  legislature  has  the  power  to 

ratify  the  act  of  an  outgoing  state  treasurer  In  turning 
over  to  his  successor,  as  money,  certificates  of  deposit 
issued  by  a  bank.  Per  Norval,  J.  Harrison,  J.,  con- 
curring. 

8. :    :    .     Held,  That  the  record  discloses 

such  a  ratification  in  this  case.  Per  Norval,  J.  Har- 
rison, J.,  concurring. 

9.  Payment:  Application.  When  partial  payments  have 
been  made  on  a  running  account,  the  debtor  has  the 
right  to  direct  their  application,  but  if  he  fails  to  do 
so  the  creditor  may  maHe  the  application,  and  where 
neither  of  tliem  has  made  any  appropriation  before  suit 
is  brought,  the  law  will  apply  such  payments  according 
to  their  priority  of  time;  that  is,  the  first  item  on  the 
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debit  aide  Is  dlachargvd  or  redaced  by  tht  first  Item  od 
the  other  Bide  of  the  account    Per  Norval,  J. 

10.  New  TrJ»I:   I-iBTBrcrioNB:    Haruless  Errob.    A  verdict 

will  not  be  set  aside  for  error  in  InatmctionB,  when  It  Is 
manliest  that  no  other  verdict  ahoald  have  been  returned 
under  the  evidence.  Western  Union  Telegraph  Co.  p.  Loic- 
rev.  32  Neb..  732,  followed.  Per  Nobval,  J.  AU  con- 
curring. 

11.  EmlMBBlemaiit.    It  ie  essential  to  the  crljie  of  embextle- 

meut  that  the  owner  be  deprived  of  the  property  alleged 
to  have  been  embezcted.  by  an  adverse  use  or  holding. 
(Chaplin  V.  Lee.  18  Neb..  440.)     Per  Post,  C.  J.     All 

12.  :  Officers:  Loaning  Pcblic  Moitet.    So  much  of 

section  124,  Criminal  Code,  1873,  defining  embenlement 
of  public  funds,  as  provides  that  It  any  officer  charged 
with  the  collection,  safe-keeping,  or  disbursement  of 
public  funds  "shall  loan,  with  or  without  interest, 
•  •  •  any  portion  of  the  public  money,  •  •  • 
every  such  act  shall  be  deemed  ■  ■  ■  as  embezzle- 
ment of  so  much  of  tne  said  moneys  *  *  *  as  shall 
be  thus  •  •  •  loaned  "  (Qeneral  Statutes,  1873,  p. 
743.  sec  124),  was  intended  to  prevent  the  unlawful  use 
by  officers,  and  others  with  their  knowledge  and  consent, 
of  money  committed  to  their  custody,  and  not  as  an 
amendment  of  eilBtlng  statutes  regulating  the  means  of 
preserving  and  accounting  for  of  public  funds.  Per 
Post,  C.  J.  HAJutisON,  J.,  Rtak,  Raoa.\,  and  Ibvine, 
CC.,  concurring. 

13.  ;  :  Deposits  of  Public  Pcndb;  Loans.   The 

term  "loan"  la  thus  employed  In  a  restricted  sense,  and 
Includes  those  transactions  only  in  which  the  conven- 
tional relation  of  borrower  and  lender  exists,  and  has  no 
application  to  the  deposit  In  bank,  tor  sale-keeping,  of 
public  funds  by  the  custodian  thereof  who  so  far  retain^ 
his  control  over  them  that  they  may  be  by  bim  at  any 
time  reclaimed.  Per  Post.  C.  J.  Rtapi  and  Raoait,  CC.. 
concurring. 

14.  Commercial  Paper:  PcBHc  Funds:  Officers.    In  the  ab- 

sence of  statutory  restriction  upon  the  subject,  the 
method  employed  in  the  monetary  transactions  of  the 
world  by  which  payments  are  made,  and  charges  and 
credits  adjusted,  through  the  agency  of  checks,  drafts, 
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and  certiflcatea  of  deposit,  is  so  far  applicable  to  custo- 
dians of  public  funds  in  this  state  as  to  render  them 
liable  for  remittances  by  that  means  made  and  received, 
provided  such  instruments  be  in  good  faith  tendered 
and  accepted  as  payment  and  not  for  collection  and 
credit  at  the  debtor's  risk.  Per  Post,  C.  J.  Ryan. 
Raoan,  and  Irvine,  CC,  concurring. 

15.  Definition  of  "Money."    The  word  "money"  is  a  generic 

term,  and  may  include  not  only  legal  tender  coin  and 
currency,  but  any  other  circulating  medium,  instru- 
ments, or  tokens  in  general  use  in  the  commercial  world 
as  the  representative  of  value.  (State  v.  McFetridge,  84 
Wis.,  473.)  Per  Post,  C.  J.  Ryan,  Rag  an,  and  Irvine, 
CO.,  concurring. 

16.  State  Treasurer:   Turning  Over  Funds:    Payment:    Ac- 

ceptance OF  Checks.  A  state  treasurer  who  on  taking 
charge  of  the  office,  instead  of  demanding. the  funds  due 
from  his  predecessor  in  cash,  accepts  in  payment  thereof 
certificates  of  deposit  issued  by  a  bank  in  which  such 
funds  have  been  deposited  for  safe-keeping,  is  chargea- 
ble upon  his  bond  for  the  amount  of  such  payment  and 
his  liability  therefor  is  not  affected  by  the  fact  that  he 
is  unable  to  realize  the  money  upon  such  certificates  by 
reason  of  the  subsequent  failure  of  said  bank.  Per 
Post,  C.  J.  Harrison,  J.,  Ryan,  Ragan,  and  Irvine, 
CO.,  concurring. 

17. :    :    :    :    Settlement.     Such    a 

transaction,  if  in  good  faith  by  both  parties,  amounts  to 
a  settlement  within  the  meaning  of  the  statute,  which 
will,  to  the  extent  of  the  payment  so  made,  relieve  the 
retiring  treasurer,  since  the  state  is  not  entitled  to  con- 
current remedies  upon  the  bonds  of  successive  officers 
to  enforce  the  same  liability,  and  whatever  is  in  such 
case  sufficient  in  law  to  charge  the  incumbent  will  oper- 
ate per  se  to  discharge  his  predecessor.  Per  Post,  C.  J. 
Ryan  and  Raoan,  CC,  concurring. 

18.  Stare  Decisis.  Where  a  line  of  decisions,  although  erro- 
neous, has  become  a  rule  of  property  it  should  be  ad- 
hered to  until  changed  by  statute;  but  in  the  absence  of 
complications  resulting  from  property  rights  it  is  the 
undoubted  privilege,  if  not  indeed  the  duty,  of  courts  to 
re-examine  questions,  and  modify  or  overrule  previous 
decisions  shown  to  be  fundamentally  wrong.  Per  Post, 
C.  J.    All  concur. 
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19, :  Liability  or  Tbeashrerb.    State  v.  Keim,  S  Neb.. 

63,  Fint  Hat.  Bank  of  South  Bend,  InH.,  c.  GanAv.  11  Neb., 
431,  and  Cedar  Counlv  v.  Jenal.  14  Neb.,  254,  criticised. 
Slate  f.  Hill,  38  Neb.,  698,  dlBtingulBhed. 

20.  IiUbilltj  of  TrenanTara:  Cebtificatm  op  Deposit. 
Wbether  ttae  doctrine  ot  Cedar  County  r.  Jenal,  14  Neb., 
264,  extenda  to  ei  case  where  a  treasurer  has  accepted 
certificates  of  deposit  from  his  predeeesBor.  doubted. 
Per  Irvine,  G. 

21. :    Depobitort   Law:    Notation.     The   deposit   by 

Hill's  BuccesBor,  under  the  depoBltory  taw,  of  the  certifi- 
cates received  by  him  from  Hill,  In  the  same  bank  which 
issued  tbem,  the  cancellation  of  the  certlflcates  and  the 
state's  accepting  a  credit  on  open  account  lor  their 
amount  operated  a  novation,  made  the  bank  the  state's 
debtor,  and  released  Hill  from  liability.  Per  Irvine,  C. 
Harrison,  J„  and  Ryak  and  Raoan,  CC,  concur. 

Original  action  in  the  supreme  court  to  recover 
from  defendants  upon  the  official  bond  of  John  E. 
Hill  for  his  second  term  as  state  treasurer,  the 
sum  of  1236,364.62.  There  was  a  trial  to  a  jury, 
resulting  in  a  verdict  for  defendants.  Heard  on 
motion  of  the  state  for  a  new  trial  and  on  motion 
of  defendants  for  judgment  on  the  verdict.  Xctc 
trial  ilniifd  and  judgmfmt  entered  in  favor  of  de- 
fendants. 

Omitting  the  justifications  of  the  sureties,  the 
bond  upon  which  the  action  is  based  and  the  oath 
of  office  attached  thereto  are  as  follows,  the  itali- 
cized words  in  the  bond  being  in  the  handwriting 
of  John  E.  Hill,  whose  signature  does  not  appear 
at  the  end  of  the  instrument: 

"Know  all  men  by  these  presents,  that  we,  Johit 
E.  Hill,  as  principal,  and  Charles  W.  Mosher,  D. 
E.  Thompson,  J.  D.  ilacfarland,  Richard  C.  Out- 
calt,  John  Fitzgerald,  J.  E.  Smith,  8.  C.  Smith, 
John  Ellis,  C.  T.  Boggs,  N.  S.  Harwood,  Frank 
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Colpetzer,  V.  B.  Caldwell,  Saml.  E,  Rogers,  John 
P.  Coad,  as  sureties,  are  held  and  firmly  bound 
unto  the  state  of  Nebraska  in  the  sum  of  tiro 
milliotP  dollars,  for  the  payment  of  which,  well 
and  truly  to  be  made  unto  the  state  of  Nebraska, 
we  bind  ourselves,  our  ]%eirs,  executors,  and  ad- 
ministrators jointly  and  severally  by  these  pres- 
ents; sealed  with  our  seals  and  dated  this 

day  of  December,  A.  D.  1890, 

"The  conditions  of  this  bond  are  these: 
Whereas,  at  the  last  general  election  held  within 
and  for  the  state  of  Nebraska,  the  above  bounden 
John  E.  Hill  was  duly  elected  to  the  office  of  treas- 
urer  of  the.  state  of  Nebraska  for  the  term  of  two 
years  from  the  8th  day  of  January,  A.  D.  1891 : 

"Now,  if  the  said  John  E.  Hill  shall  well  and 
truly,  in  all  things,  perform  the  duties  of  treasurer 
of  the  state  of  Nebraska  for  the  state  of  Nebraska 
during  the  continuance  of  his  term  of  office,  as 
provided  by  law,  then  the  above  obligation  to  be 
void,  otherwise  to  be  and  remain  in  full  force  and 
effect. 

"Charles  W.  Mosher f  300,000  00 

"D.  E.  Thompson 150,000  00 

"J.  D.  Macfarland 200,000  00 

"RiCHD.  C.  OUTCALT 150,000  00 

"John  Fitzgerald 400,000  00 

"J.  E.  Smith 100,000  00 

"S.  C.  Smith 100,000  00 

"John  Ellis  100,000  00 

"C.  T.  BoGGS 100,000  00 

"N.  8.  Harwood 100,000  00 

"Prank  Colpetzer 100,000  00 

"V.  B.  Caldwell 100,000  00 

"Saml.  E.  Rogers 200,000  00 

"John  F.  Coad 200,000  00 

"John  H.  McClay. 50,000  00 

"John  B.  Wright 80,000  00 
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"State  of  Nebraska,     \ 
County  of  Lancaster.  J 

"I  do  solemnly  swear  that  I  will  support  the 
constitutioD  of  the  United  States  and  the  consti- 
tution of  the  state  of  Nebraska,  and  will  faith- 
fully discharge  the  duties  of  state  treasurer  of  the 
state  of  Nebraska  according  to  law,  and  the  best 
of  my  ability ;  and  that  at  the  election  at  which 
I  was  chosen  to  fill  said  office  I  did  not  improp- 
erly influence  in  any  way  the  vote  of  any  elector, 
and  have  not  accepted,  nor  will  I  accept  or  re- 
ceive, directly  or  indirectly,  any  money  or  other 
valuable  thing  from  any  corporation,  company, 
or  person,  or  any  promise  of  office  for  any  official 
act  or  influence.  John  E.  Hill. 

"Subscribed  in  my  presence  and  sworn  to  be- 
fore me  this  8th  day  of  January,  A.  D.  1891. 
"Amasa  Cobb, 
"Chief  Justice." 

[Indorsed:]  "Official  Bond.  J.  E.  Hill,  State 
Treasurer.  Approved  this  8th  day  of  January,  A. 
v.,  1891.  James  E.  Boyd,  Governor  of  Nebraska. 
Approved  this  8th  day  of  January,  A.  D.  1891. 
John  M.  Thayer,  Governor." 
"State  of  Nebraska,  \ 
Secretary's  Office,  i     * 

"Received  and  filed  for  record  this  8th  day  of 
January,  A.  D.  1891,  and  recorded  in  Book  "C," 
Bond  Record  Incorporations,  at  page  283. 
"John  C.  Allen, 
"Secretary  of  State." 

See  opinions  by  Rtan,  C,  and  Norval,  J.,  for 
statement  of  the  case. 
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The  court  instructed  the  jury  as  follows: 

"1.  By  this  action  the  state  of  Nebraska,  as 
plaintiff,  seeks  to  recover  from  J.  E.  Hill,  as  prin- 
cipal, and  the  other  defendants,  as  sureties,  on  the 
official  bond  of  the  said  Hill  as  treasurer  of  Ne- 
braska for  the  term  ending  in  January,  1893. 
Several  questions  have  been  controverted  during 
the  trial,  although  your  inquiry  will  be  confined 
to  those  issues  to  which  your  attention  is  espe- 
cially directed  by  this  charge,  all  others  present- 
ing questions  of  law  for  which  the  court  is  alone 
responsible. 

"2,  By  taking  the  oath  of  office,  procuring  his 
official  bond  to  be  approved,  holding  the  office  of 
state  treasurer  and  enjoying  the  emoluments 
thereof  during  the  entire  term,  the  defendant  Hill 
is  estopped  to  deny  his  liability  on  said  bond,  and 
such  estoppel  applies  with  equal  force  to  the  other 

\  defendants — his  sureties. 

j  "3.  It  is  undisputed  that  Hill,  at  the  close  of  his 

I  last  term  of  office,  indorsed  and  turned  over  to 

Joseph  S.  Bartley,  his  successor,  in  settlement, 
three  certificates  of  deposit  of  the  Capital  Na- 
tional Bank  aggregating  f 285,357.85,  upon  which 
the  state  has  since  realized  f48,993.23,  and  no 
more.     This  suit  is  to  recover  |236,364.62,  the  dif- 

;  ference  between  said  sums,  the  state  claiming  that 

the  receiving-  of  said  certificates  by  Bartley  did 
not  constitute  a  payment  except  for  the  said 
amount  actually  realized  thereon.  The  uncontra- 
dicted evidence  further  discloses  that  Hill,  as 
state  treasurer,  at  the  end  of  his  first  term  had 
taken  credit  with  the  Capital  National  Bank  upon 
open  account  the  sum  of  |177,489.84,  and  also  held 
certificates  of  deposit  issued  by  said  bank  aggre- 
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gating  $90,000.  The  defendaots  contend  that  a 
part,  if  not  all,  of  these  credits  was  carried 
through  hie  second  term  and  merged  into  the  cer- 
tificates of  deposit  turned  over  by  Hill  to  Bartley, 
claiming  thej  are  not  liable  in  this  suit  for  the 
amount  of  Hill's  credit  with  said  bank  at  the  com- 
mencement of  his  second  term,  save  to  the  extent 
that  he  may  have  converted  the  same  into  money. 

"i.  You  are  instructed  that  the  payment  of 
money  in  the  hands  of  a  state  or  county  treas- 
urer at  the  termination  of  his  office,  to  his  suc- 
cessor, can  be  effectuated  only  by  the  delivery  of 
that  which  by  the  law  of  the  land  is  recognized  as 
money.  The  mere  delivery  of  certificates  of  de- 
posit issued  by  a  bank  upon  which  no  money  is 
realized  is  not  a  payment 

"5.  It  follows  from  the  foregoing  rule  that  the 
defendants  are  not  chargeable  in  this  action  for 
the  amount  of  the  defendant  Hill's  credit  as  state 
treasurer  with  the  Capital  National  Bank  at  the 
commencement  of  his  second  term,  whether  repre- 
sented by  certificates  of  deposit  or  open  bank  ac- 
count, except  for  the  money,  if  any,  subsequently 
realized  thereon  by  Hill. 

"6.  The  burden  of  proof  is  upon  the  state  to 
show  affirmatively  the  amounts  with  which  the 
defendant  Hill  is  chargeable,  and  these  amounts 
are  dependent  upon  the  aggregate  sums  of  money 
actually  received  by  him  during  his  second  term. 

"7.  The  evidence  shows  a  continuous  course  of 
dealing  betweeo  Hill  and  the  Capital  National 
Bank  during  the  second  term  of  the  former  as 
state  treasurer,  and  the  contention  of  the  state  ia 
that  the  first  withdrawals  by  him  in  point  of  time 
should  be  applied  in  discharge  of  the  amount  of 
his  credits  at  the  commencement  of  said  term. 
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Hilly  on  the  other  hand,  in  effect,  contends  that 
his  intention  was  at  all  times  to  withdraw  the 
money  last  deposited,  and  that  the  transaction  in 
evidence  should  be  so  construed.  Should  you 
find  that  there  was  an  agreement  or  understand- 
ing between  Hill  and  the  bank  with  respect  to  the 
application  of  withdrawals  by  him,  such  agree- 
ment is  binding  upon  the  parties  to  this  action. 
If,  however,  no  such  understanding  existed,  it  is 
the  right  of  the  defendant  Hill  to  direct  the  appli- 
cation to  be  made  of  such  withdrawals,  and  it  is 
not  within  the  power  of  the  state  to  make  another 
or  different  application  thereof. 

"8.  If  the  defendant  Hill  has  fully  accounted 
for  and  paid  over  all  moneys  belonging  to  the 
state  which  came  into  his  hands  during  the  period 
covered  by  the  bond  in  suit,  your  verdict  should 
be  for  the  defendants.  If  Hill  has  not  so  ac- 
counted, then  your  verdict  should  be  for  the  state 
for  the  amount  disclosed  by  the  evidence  that  he 
has  received  and  not  paid  over,  with  seven  per 
cent  interest  thereon  from  January  14,  1893,  to 
the  first  day  of  the  present  term,  to-wit,  Septem- 
ber 17,  1895." 

In  addition  to  the  general  verdict  for  defend- 
ants, a  special  verdict  was  returned  under  the 
directions  of  the  court,  the  substance  of  which  is 
set  out  in  the  opinion  by  Norval,  J. 

A.  8.  ChurchUlj  Attorney  Oeneralj  George  A.  Day, 
Deputy  Attorney  General,  for  the  state,  E.  Wakeley 
and  G.  M.  Lamhertsofti,  of  counsel: 

The  sureties  are  liable  even  if  Treasurer  Hill 
<Iid  not  execute  the  bond.    {United  States  v,  TAnn, 
15  Pet.  [U.  S.],  290;  State  v.  Bmoman,  10  O.,  445; 
34 
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Trustees  v.  Sheik,  119  111.,  579;  Williams  v.  Marshall, 
42  Barb.  [N.  Y.],  524;  Parker  t:  Bratileij,  2  Hill 
[N.  Y.],  584;  Raskins  v.  Lambard,  4  Shep.  [Me.% 
140;  Scott  V.  Whippk,  5  Greenl.  [Me.],  336;  Keyser 
V.  Keen,  17  Pa.  St.,  327;  Johnson  v.  WeatberKOx,  * 
Kan.,  75.) 

The  Dame  John  E.  Hill,  writteo  by  him  in  the 
body  of  the  bond,  is  a  Hufficient  execution  on  hift 
part.  {Taylor  v.  Dobbins,  1  Strange  [Eng.],  399; 
Sautiderson  r.  Jackson,  2  Bos.  &  Pul.  [Eng.],  238; 
Schneider  v.  Norris,  2  Maule  &  Selw.  [Eng.],  286; 
Morism  r.  Tumour,  18  Ves.  Ch.  [Eng.],  175;  Bleak' 
ley  V.  Smith,  11  Sim.  [Eng.],  150;  Merritt  r.  Vhtson,. 
12  Johns.  [N.  Y.],  102;  1  Brandt,  SuretyBhip  & 
Guaranty,  p.  151;  Clason  r.  Bailey,  14  Johns.  [N. 
Y.],  484;  Davis  v.  Shields,  26  Wend.  [N.  Y.],  341; 
Commonircalth  v.  Ray,  3  Gray  [Mass.],  441;  Penni- 
man  r.  Hartshorn,  13  Mass.,  87;  Schmidt  r.  Sehmael- 
ier,  45  Mo.,  502;  Wise  r.  Ray,  3  Greene  [la.],  430; 
McConnell  r.  BriUhart,  17  111.,  354;  Barry  v.  Coonifef, 
1  Pet  [U.  S.],  640;  Palmer  r.  Orant,  4  Cone.,  389; 
Rhode  V.  Jjouthain,  8  Blaokf.  [Ind.],  413;  Quin  \\ 
Sterne,  26  Ga.,  223;  Drury  v.  Ymug,  5»  Md.,  546; 
McLiiHl  r.  Slate,  13  So.  Rep.  [Miss.],  268;  1  Brandt,. 
Snretyship  &  Guaraoty,  p.  89;  Aryenbright  v.  Camp- 
bell, 3  Hen.  &  M,  [Va.],  144.) 

Hill  having  exercised  the  duties  of  the  office  of 
state  treasurer,  under  the  bond  and  oath  of  office 
is  estopped  from  claiming  that  he  did  aot  execute 
the  bond.  (.1/r.Ti//  r.  Turner,  16  Wall.  [U.  S.),  363; 
Carpaiter  v.  Rannels,  19  Wall.  [U.  S.},  146;  Apthorp 
r.  \orth,  14  Mass.,  167;  Bank  of  United  States  c. 
Dandridge,  12  Wheat.  [U.  g.]^  64;  MUtenberger  v. 
Schlegcl,  7  Barr.  [Pa.],  240;  People  r.  Johr,  22  Mich., 
465;  Wright  v.  Leath,  24  Tex.,  32;  Broome  r.  United 
Stales,  15  How.  [U.  S.],  155;    Bartlett  r.  Board  of 
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EducatioHy  59  111.,  367;  Bowtnan  v.  Griffith,  35  Neb.^ 
361.) 

The  law  presumes  the  delivery  of  an  instrument 
found  in  the  custody  of  the  offlbers  created  by  law 
for  its  safe-keeping.  (1  Devlin,  Deeds,  sec.  294; 
Dedham  Bank  v.  CUickering,  20  Mass.,  335;  McLean 
V.  State,  8  Heisk.  [Tenn.],  23;  hnja7i  v.  City  of  Des 
Moines,  51  la.,  590;  Boggs  v.  Olcott,  40  111.,  304; 
City  of  Portland  v.  Besser,  10  Ore.,  243;  Coons  v. 
People,  76  111.,  383;  State  v.  McAlpin,  4  Ired.  Law 
[N.  Car.],  148;  State  v.  Ingram,  5  Ired.  Law  [N, 
Car.],  442;  Daniels  v.  Teamey,  102  U.  S'.,  415;  State 
V.  Mitchell,  31  O.  St.,  592;  PritcJiett  v.  People,  1 
Gilm.  [111.],  525;  Alley  v.  Adams  County,  76  111.,  101  j 
People  V.  Murray,  5  Hill  [N.  Y.],  468;  Ferguson  v. 
Ijandram,  5  Bush  [Ky.],  230;  United  States  v.  Hod- 
son,  10  Wall.  [U.  S.],  395;  Motz  v.  City  of  Detroit,. 
18  Mich.,  526;  McCracken  v.  Todd,  1  Kan.,  148; 
Hyde  v.  BaUuoin,  17  Pick.  [Mass.],  305;  Jacobs  v. 
Miller,  50  Mich.,  119;  Scholey  v.  Rew,  23  Wall. 
[U.  S.],  331;  Cowell  v.  Colorado  Springs  Co.,  lOO 
U.  S.,  55;  McClure  v.  Commonwealth,  80  Pa.  St.,  167; 
Perryman  v.  City  of  Greenville,  51  Ala.,  507;  Walker 
V.  Mulvean,  76  111.,  18;  McCauley  v.  State,  21  Md.,. 
556;  Williamson  v.  Woolf,  37  Ala.,  298;  McClure  v. 
Colclough,  5  Ala.,  65;  Byers  v.  McClanahan,  6  Gill  & 
J.  [Md.],  250;  Broun  v.  Murdock,  16  Md.,  201;  Hoff- 
mire  v.  Holcomb,, 17  Kan.,  378;  Sinith  v.  Smith,  14 
Gray  [Mass.],  532;  Harbin  v.  Bell,  54  Ala.,  389; 
Bank  of  fifJ.  Marys  v.  Powers,  25  Ala.,  566;  State  v. 
McDonald,  40  Pac.  Rep.  [Idaho],  312;  Tredell  v. 
Barbee,  9  Ired.  Law  [N.  Car.],  250;  Murfree,  Offl- 
cial  Bonds,  436,  437.) 

A  public  officer  and  his  bondsmen  are  abso- 
lutely liable  for  all  public  moneys  received,  and 
for  which  he  is  accountable,  regardless  of  the  fail- 
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ure  of  banks  in  which  the  funds  are  deposited,  of 
worthless  paper  received  as  money,  of  theft,  rob- 
bery, or  unavoidable  loss.  (State  r.  Keim,  8  Neb., 
63;  First  Nat.  Bank  of  South  Bend,  hid.,  v.  Gandij, 
11  Neb.,  431;  Cedar  County  r.  Jemd,  14  Neb.,  254; 
^Vayne  County  v.  Breaaler,  32  Neb.,  818;  State  v.  Hill, 
38  Neb.,  698;  United  Statex  r.  Preseott,  3  How. 
(U.  8.].  587;  United  States  v.  Morgan,  11  How. 
[U.  8.],  160;  United  States  v.  Dashiel,  4  Wall.  [IT.  S.], 
185;  Muzzy  v.  Shattuck,  1  Den.  [N.  Y.],  233;  Common- 
■wealth  r.  Canity,  3  Pa.  St.,  372;  State  v.  Harper,  6  O. 
St.,  607;  Stale  r.  Bartley,  39  Neb., 353;  Inhabitants  of 
Tmni  of  Hancock  v.  Hazzai-d,  12  Cush.  [Mass.],  112; 
IIaU>ert  t\  Slate,  22  Ind.,  125.) 

The  appointment  of  the  Capital  National  Bank 
as  a  state  depository  after  the  expiration  of  Treas- 
urer Hill's  term  of  oflSfe  did  not  release  him  and 
his  sureties  from  the  liability  that  bad  already 
accrued  on  the  bond. 

There  has  been  no  ratification  by  the  state  of 
the  deposits  made  by  Hill  in  the  Capital  National 
Bank. 

The  sureties  on  the  bond  are  bound  by  the  ad- 
missions of  Hill  and  by  entries  in  the  book  made 
by  him  in  the  line  of  his  ofiflcial  duties.  Such 
admissions  are  part  of  tlie  ren  gesia:  (Barry  r. 
SvreinncH's  Benerolent  .-iHnociatioii,  67  Tex.,  250; 
Xorlhvvilierlaiid  r.  Cobleiifh,  59  N.  H.,  250;  Bank  of 
Brighton  r.  Smith,  12  Allen  [Mass.],  343;  Placer 
County  r.  Diekrrson,  45  Cal.,  12;  Atlas  Bank  v. 
Broirnell,  9  R.  I.,  168;  Blair  r.  Perpetual  Ins.  Co., 
10  M<).,  567;  Drummond  v.  PirMtman,  12  Wheat. 
[TT.  S.],  515;  Wihon  r.  (Ireen,  25  Vt.,  450;  Middle- 
ion  r.  Melton,  10  B.  &  C.  [Eug.],  317;  Pnidleton  r. 
Bank  of  Kenturky,  1  T.  B.  Monroe  [Ky.],  171;  Mor- 
hy  r.  Toirn  of  Metamora,  78  111.,  394;  Dobl>s  r.  Jns- 
iiccs,  17  Ga.,  624;  Cask;/  r.  Ilqriland,  13  Ala.,  314.) 
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A  debtor  paying  money  has  the  right  to  direct 
its  application.  If  he  omits  to  do  so,  the  creditor 
may  make  the  application  at  any  time  before  a 
controversy  arises.  {Robinson  v.  Doolittkj  12\  Vt., 
246;  Pierce  v.  Knight,  31  Vt,  701;  Taylor  r.  Cole- 
tnan,  20  Tex.,  772;  Povlson  v.  Collier ,  18  Mo.  App., 
583;  Callahan  v,  Boazman,  21  Ala.,  246;  Whetmore 
V.  Murdoch,  3  W.  &  M.  [U.  S.  C.  C],  390.) 

After  controversy  arises  neither  debtor  nor 
creditor  has  the  right  to  make  an  appropriation  of 
payments.  {Lazarus  v.  Friedheim,  11  S.  W.  Rep. 
[Ark.],  518;  Milliken  v.  Tufts,  31  Me.,  497;  United 
States  V.  Kirkpatrick,  9  Wheat.  [U.  S.],  720;  Apple- 
gate  V.  KoonSy  74  Ind.,  247;  Wendt  v.  Ross,  33  Cal., 
650;  Thurlaw  v.  Gilmore,  40  Me.,  378;  Jones  v. 
United  States,  7  How.  [U.  S.],  684;  Harrison  t?» 
Johnston,  27  Ala.,  445;  Longan  v.  Taylor,  130  111., 
412;  Ball  i\  People,  34  N.  E.  Rep.  [111.],  413; 
McCune  v.  Belt,  45  Mo.,  174;  Hersey  i\  Bennett,  9 
N.  W.  Rep.  [Minn.],  500.) 

J.  H.  Broady,  for  defendant  Hill: 

The  eariy  Nebraska  cases  should  not  be  fol- 
lowed, but  are  distinguishable  from  the  case  at 
bap. 

The  case  of  Cedar  County  i\  Jenal,  14  Neb.j  254, 
is  not  analogous.  In  that  case  the  certificate 
offered  in  payment  as  money  never  went  beyond 
the  control  of  the  payor,  never  was  accepted,  in- 
dorsed, and  delivered  by  the  payee  to  the  bank, 
nor  did  the  payee  ever  receive  credit  at  the  bank 
subject  to  check,  nor  check  any  part  of  it  out.  A 
striking  feature  of  the  decision  in  that  case  is  that 
there  is  no  authority  whatever  cited  except  sec- 
tion 124  of  the  Criminal  Code,  nor  is  there  any 
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diBcuHBioD  of  the  principles  of  law  of  embezzle- 
ment 

State  V.  Sheldtm,  10  Neb.,  452,  is  quite  peculiar. 
It  was  an  action  of  quo  tcarranto  to  determine  who 
was  treasurer  of  Greeley  county.  The  second 
paragraph  of  the  syllabus  is  in  these  words:  "The 
fact  that  the  public  funds  have  been  stolen  from 
the  treasury  is  no  legal  justification  for  the  failure 
of  the  treasurer  to  account  for  them;"  and  yet  the 
opinion  truly  states  all  there  was  in  the  case  in 
this  language:  "Two  questions  are  to  be  deter- 
mined in  this  case:  First — The  right  of  the  board 
of  county  commissioners  to  summarily  remove  the 
treasurer  from  office  without  giving  him  an  oppor- 
tunity to  make  a  defense.  Second — Must  a  judg- 
ment of  ouster  be  entered?"  So  it  appears  that 
paragraph  2  of  the  syllabus  was  a  matter  not  in 
the  case  nor  necessary  to  its  decision.  It  is  there- 
fore only  a  dictum  of  the  court  outside  the  case 
and  not  an  authority  as  such.  The  same  pecul- 
iarity applies  to  this  case  as  to  the  other,  that  it 
neither  cites  any  authority  nor  discusses  princi- 
ples of  law  upon  which  to  base  the  second  para- 
graph of  the  syllabus. 

In  State  t\  Kciiii,  8  Neb.,  63,  counsel  for  plaintiff 
contended  that  the  ownership  of  state  funds 
was  in  the  state,  saying  in  their  brief  that 
the  statutes  stamped  the  ownership  of  public 
funds  in  the  state.  Counsel  for  defendant  in 
error  contended:  "The  money  which  he  [treas- 
urer] receives  becomes  his  own  money  and  he  is 
liable  absolutely  for  it  to  the  state,  on  his  official 
bond."  The  decision  of  affirmance,  based  upon 
section  124  of  the  Criminal  Code,  says:  "It  is  true 
that  although  such  loaning  or  depositing  of  the 
public  money  was  unauthorized  and  contrary  to 
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the  spirit  and  policy  of  our  government,  yet  after 
it  was  done  in  point  of  fact,  it  could  be  ratified  by 
the  state."  The  same  peculiarity  runs  through 
this  case,  and  on  the  question  of  whether  the 
treasurer  or  the  state  is  the  owner  of  the  public 
funds,  and  on  the  question  of  embezzlement,  it 
cites  no  authority  except  the  statute,  nor  does  it 
discuss  legal  principles ;  but  this  decision,  as  well 
>as  all  of  them,  is  based  upon  section  124  of  the 
Criminal  Code.  Their  logic  is  that  putting  in  the 
bank  to  the  credit  of  the  state,  without  any  actual 
conversion  on  the  part  of  the  treasurer  or  any 
want  of  good  faith,  was  an  embezzlement;  that 
actual  conversion,  bad  intent,  or  want  of  diligence 
are  all  inunaterial.  No  wonder  there  were  no  cita- 
tions nor  discussions  of  legal  principles  to  sustain 
such  a  theory!  But  the  turning  point  of  the  case 
being  embezzlement,  shows  that  the  court  in- 
tended to  hold  in  this  case  as  well  as  in  the  others 
that  the  treasurer  was  not  the  owner  of  the  funds, 
but  that  the  state  is  the  owner;  that  the  treasurer 
was  not  a  debtor,  but  a  bailee  of  the  funds;  and 
yet,  by  a  process  of  reasoning  we  fail  to  under- 
stand, or  principles  of  law  to  us  entirely  new,  they 
hold  that  the  owner  cannot  recover  the  property. 
They  hold  that  it  is  a  bailment,  but  they  deprive 
the  owner  of  the  rights  he  has  in  other  sorts  of 
bailments,  or  the  rights  the  beneficiary  has  in 
other  sorts  of  trusts.  The  same  criticism  applies 
to  First  Nat.  Bank  of  South  Bend,  Ind.y  v.  Gandy,  11 
Neb.,  431. 

In  support  of  an  argument  on  the  proposition 
that  the  depositing  of  the  money  in  the  Capital 
National  Bank  by  defendant  Hill  did  not  make 
iim  liable  for  the  loss,  reference  is  made  to  the 
following  authorities:  Qray  v.  Havemeyer,  3  C.  C. 


472  NEBRASKA  BEPORTB.       [Vol.  4T 

BUM  T.  Hill. 

A.,  497;  Estate  of  Law,  144  Pa.  St,  499;  State  v. 
Gates,  67  Mo.,  139. 

Hill's  term,  by  law,  ceased  Jaouary  5, 1893.  At 
that  time  the  state  depository  law  took  effect. 
Because  of  the  delay  of  the  legislature  in  caDvass- 
ing  the  election  returns,  Hartley  could  not  qualify 
until  January  14.  For  this  reason  Hill  continued,, 
at  least  de  facto,  in  office  and  held,tbings  in  statu 
quo  from  January  5  to  January  14.  In  the  mean- 
time the  new  statute  was  in  force  recognizing  the 
banks  -of  the  state  as  a  better  place  to  keep  state 
funds,  and  recognizing  and  making  the  treasurer 
the  agent  of  the  state  to  so  deal  with  the  banks, 
and  with  the  public  funds  accordingly.  From 
January  5,  1893,  until  January  14,  Hill  was,  at 
least  de  facto,  treasurer,  and  was  such  agent  of  the 
state;  and  after  January  14,  1893,  Hartley  waa 
such  agent.  The  actions  of  both  as  to  the  depos- 
its in  the  Capital  National  Hank  were  the  action* 
of  the  state,  and  moreover  the  making  of  that 
bank  a  state  depository  by  the  state  according  to 
law,  and  putting  the  funds  therein  and  taking  the 
credit  for  that  money  in  the  Capital  National 
Bank  as  a  state  depository,  again  ratified  the 
same,  which  ratification  related  back  to  the  begin- 
ning of  the  transaction  that  led  to  and  culminated 
in  such  credit  to  the  state  under  the  state  deposi- 
tory law.  It  was  a  waiver  of  wrongs  or  irregu- 
larities, if  any,  in  the  prior  stages  of  the  proceed- 
ings, and  was  therefore  an  estoppel  against  urg- 
ing them  in  this  cause.  (State  v.  Gates,  67  Mo.,  139; 
People  r.  Stephens,  71  N.  Y.,  52T;  Clark  v.  Stanley,. 
66  N.  Car.,  59;  Throop,  Public  OfBcere,  sees.  3,  21, 
551.) 
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Charles  0.  Whedorij  for  the  sureties: 

It  is  alleged  in  the  answer  that  the  defendants 
who  are  sued  as  sureties  signed  the  instrument 
sued  on  upon  the  express  condition  that  it  should 
not  be  delivered  to  the  obligee  until  it  had  been 
signed  by  the  principal  therein  named, — ^the  de- 
fendant Hill,  whose  name  appears  in  the  body  of 

m 

the  bond  as  principal.  It  is  further  alleged  that 
said  Hill  never  signed  said  instrument,  and  that 
it  was  never  delivered  with  the  knowledge  or  con- 
sent of  the  defendants  sought  to  be  held  as  sure- 
ties, and  if  it  was  ever  delivered  it  was  against  the 
consent  of  said  defendants  and  in  violation  of  said 
condition.  These  alleged  facts  constitute  a  de- 
fense. (Board  of  Education  r.  Sweeney,  48  N.  W. 
Rep.  [8.  Dak.],  302;  Johnston  r.  Kimball  Township j 
39  Mich.,  187;  fTaiZ  i;.  Parser,  39  Mich.,  287;  Green 
r.  Kindy,  43  Mich.,  279;  WelU  v.  Dill,  6  Martin 
[La,],  665;  State  v.  Austin,  35  Minn.,  51;  Duncan  r. 
United  States,  7  Pet.  [U.  S.],  448;  Bunn  r.  Jet  more, 
70  Mo.,  228;  Bean  r.  Parker,  17  Mass.,  591;  Wood 
r.  Washburn,  2  Pick.  [Mass.],  24;  Goodyear  Dental 
Vulcanite  Co.  v.  Bacon,  151  Mass.,  460;  State  Bank 
r.  Evans,  15  N.  J.  Law,  155;  Hall  v.  Parker,  37 
Mich.,  590;  Fletcher  v.  Austin,  11  Vt,  447;  Hessell 
r.  Johnsofi,  63  Mich.,  623;  Russell  v.  Amiable,  109 
Mass.,  72;  Bibb  r.  Reid,  3  Ala.,  88;  Pepper  v.  State, 
22  Ind.,  399;  Allen  v.  Marney,  65  Ind.,  398;  WiU- 
Cat  Branch  r.  Ball,  45  Ind.,  213.) 

The  fact  that  the  name  of  Hill  appeared  in  the 
instrument  as  principal,  and  that  at  the  time  it 
came  into  the  possession  of  the  governor  of  the 
state  his  name  was  not  signed  thereto  as  principal, 
shows  that  the  instrument  was  incomplete,  and 
that  was  sufficient  notice  to  the  obligee  therein 
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named,  and  the  best  notice  that  could  have  been 
given,  that  the  principal  named  was  to  sign  the 
instrument  before  deliTery.  [Hall  v.  Smith,  14 
Bush  [Ky.],  606;  Sharp  v.  United  Statee,  4  Watts 
[Pa.],  21;  Fletcher  v.  Austin,  11  Vt.,  447;  Dair  v. 
United  States,  16  Wall.  [U.  S.],  1.) 

If  there  is  anything  on  the  face  of  the  bond  to 
apprise  the  obligee  that  the  bond  has  been  deliv- 
ered by  the  sureties  upon  a  condition  not  complied 
with,  the  sureties  may  plead  the  failure  as  a  de- 
fense to  the  action.  {Cutler  v.  Roberts,  1  Neb.,  4 ; 
Oray  v.  Scliool  Dintrict,  35  Neb.,  446.) 

These  defendants  were  under  no  legal  or  moral 
obligation  to  see  that  the  principal  had  signed  the 
instrument.  They  had  a  right  to  rely  upon  the 
legal  discharge  of  ofScial  duty  by  those  whose 
duty  it  was  to  see  that  a  proper  bond  was  exe- 
cuted, and  to  dismiss  all  oversight  of  it.  {Fletcher 
V.  Leiijht,  4  Bush  [Ky.],  303.) 

A  statute  of  Wisconsin  required  the  treasurer 
to  keep  his  office  at  the  capitol,  to  receive  and  have 
charge  of  all  money  paid  into  the  state  treasury, 
and -pay  the  same  out  as  provided  by  law.  The 
governor  and  attorney  general  of  that  state  were 
required  at  least  once  each  quarter  year  to  exam- 
ine and  see  that  all  the  money  appearing  on  the 
books  of  the  treasurer  and  secretary  of  state  as 
belonging  to  the  state  was  in  the  vaults  of  the 
treasury.  The  statute  also  made  it  prima  facie 
evidence  of  embezzlement  of  the  public  funds  if 
the  treasurer  should  loan  or  deposit  the  same  tor 
his  own  gain  or  advantage  without  special  au- 
thority. The  statute  contained  this  provision: 
"Every  public  officer  shall  promptly  pay  over,  as 
required  by  law,  the  same  moneys  received  and 
held  by  him  by  virtue  of  bis  office."   Construing 
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these  provisions  of  the  statute,  the  supreme  court 
of  Wisconsin  held  (1)  that  the  deposit  of  public 
moneys  in  banks  by  the  state  treasurer  in  the 
name  of  his  office,  payable  at  any  time,  but  only 
upon  his  official  draft,  was  not  unlawful ;  nor  was 
it  unlawful  for  him  to  stipulate  for  and  receive 
interest  on  such  deposits;  (2)  that  such  deposits, 
having  been  made  in  accordance  with  long- 
continued  usage  and  for  convenience  in  the  trans- 
action of  the  business  of  his  department,  were  not 
made  for  gain,  profit,  or  advantage  to  the  treas- 
urer within  the  meaning  of  the  statute  making 
such  deposit  by  a  public  officer  for  his  own  gain, 
profit,  or  advantage  prima  facie  evidence  of  embez- 
zlement; (3)  that  the  treasurer  was  not,  by  the 
statute,  required  to  pay  the  identical  moneys  by 
him  received  as  such  officer,  but  money  having 
the  same  value  and  essential  qualities  as  that 
paid  into  the  treasury;  (4)  that  the  certificates  of 
deposit  or  other  vouchers  for  money  deposited  in 
solvent  banks,  payable  on  demand,  were  money 
within  the  meaning  of  the  statute  requiring  the 
governor  and  attorney  general  from  time  to  time 
to  see  that  all  money  belonging  to  the  several 
funds  was  in  the  vaults  of  the  treasury;  (5)  that 
a  deposit  of  public  funds  in  banks  subject  to  draft 
at  any  time  was  not  an  investment  for  such  funds 
prohibited  by  statute.  (State  v.  McFetridgCy  84 
Wis.,  473.) 

It  is  a  fact  admitted  by  the  pleadings  that  the 
custom  and  usage  of  receiving,  depositing,  and 
paying  out  the  public  funds  as  stated  in  the  an- 
swer had  obtained  in  this  state  since  its  organiza- 
tion and  that  such  custom  and  usage  were  known 
of  all  men,  the  courts,  and  the  legislature.  It 
would  be  practically  impossible  to  transact  public 
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business  in  any  other  way.  The  state  has  pro- 
vided no  place  in  which  the  large  amount  of 
money  which  comes  into  the  hands  of  the  treas- 
urer can  be  safely  kept.  It  is  not  the  policy  of  the 
state  that  money  which  is  paid  as  taxes  shall  be 
locked  up  in  a  vault  and  withdrawn  from  circula- 
tion. The  state  holds  a  large  amount  of  bonds 
which  belong  to  the  permanent  school  fund. 
These  securities  have  been  kept  in  the  vault  in  the 
office  of  the  state  treasurer,  where  they  were  Inse- 
cure. Because  of  the  danger  of  their  being  stolen, 
the  legislature  in  1887  passed  an  act  requiring 
that  all  such  bonds  should  be  stamped  with  the 
words,  "This  bond  belongs  to  the  permanent 
school  fund  of  the  state  of  Nebraska,  and  is  not 
negotiable,"  which  statement  the  state  treasurer 
is  required  to  sign.  (Session  Laws,  1887,  ch.  79,  p. 
614.)  The  title  of  the  act  expresses  the  fear  that 
said  securities  might  be  lost  by  theft  or  otherwise, 
and  to  prevent  their  negotiability  the  act  was 
passed.  No  precaution  has  been  taken  by  the 
state  to  prevent  the  stealing  of  money  of  the  state 
from  the  vault  of  the  treasury,  because  it  was 
known  that  the  money  was  not  kept  in  the  vault. 
It  has  never  been  supposed  that  the  treasurer 
would  keep  the  money  which  he  received  in  his 
office.  It  is  impossible  that  a  treasurer  who  fol- 
lowed the  custom  of  depositing  public  funds  in  a 
bank  for  safe-keeping, — a  custom  which  had  been 
followed  for  thirty  years, — should  be  convicted 
of  embezzlement  for  making  such  deposit,  espe- 
cially in  view  of  the  fact  that  the  state  had  fur- 
nished no  safe  place  for  keeping  such  funds.  As 
to  the  question  of  custom  and  usage  reference  is 
made  to  the  case  of  tilidell  v.  Oraml/can,  111  U.  S., 
413. 
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By  the  giving  of  the  depository  bond,  its  ap- 
proval by  the  proper  officers,  and  the  filing  thereof 
with  the  auditor,  a  contract  was  entered  into  be- 
tween the  state  and  the  bank,  and  the  depositing 
of  the  certificates  in  the  bank  was  in  part  per- 
formance of  that  contract.  By  the  terms  of  this 
contract  the  bank  became  entitled  to  receive  on 
deposit  current  funds  of  the  state  to  an  amount 
not  exceeding  one-half  the  amount  of  the  bond, 
which  funds  should  be  subject  to  the  check  of  the 
treasurer,  and  the  amo)^t  on  deposit  might  be 
increased  or  diminished  as  the  treasurer  might 
determine.  On  its  part  the  bank  became  liable  to 
pay  to  the  state  interest  on  the  funds  deposited  at 
the  rate  of  three  per  cent  per  annum  on  daily  bal- 
ances, interest  payable  quarterly.  The  terms  of 
this  contract  are  not  only  found  in  the  act  of  1891, 
but  they  are  embodied  in  the  bond  given  by  the 
bank.  There  is  no  contention  that  the  require- 
ments of  the  act  of  1891  were  not  complied  with 
in  the  giving  of  the  bond,  its  form,  approval,  or 
filing.  It  is  admitted  that  the  deposit  was  not 
made  until  after  the  bond  had  been  approved  and 
filed.  The  state  is  bound  by  this  contract  {Peo- 
ple r.  Stephens,  71  N.  Y.,  527;  Shales  v.  StatCy  2 
Chand.  [Wis.],  182;  Metzel  v.  States  16  Wis.,  370; 
State  r.  Dennis,  39  Kan.,  509;  Danolds  v.  State,  89 
N.  Y.,  36;  United  States  v.  Bank  of  Metropolis,  15 
Pet.  [U.  S.],  377;  Carr  v.  State,  11  L.  R  A.,  370; 
Georgia  Peiiiientianj  Cos.  r.  Nelms,  71  Ga.,  301; 
Fleteher  v.  Peck,  6  Cranch  [U.  S.],  88;  Hall  v.  Wis- 
vonMn,  103  U.  S.,  5;  Davis  v.  Gray,  16  Wall.  [U.  S.], 
232;  Vurran  v.  Arkansas,  15  How.  [U.  S.],  308; 
Al)eel  V.  CuUfersm,  56  Fed.  Rep.,  329;  State  v.  Flint 
&  P.  M.  R.  Co.,  89  Mich.,  481;  Houston  v.  Cook,  153 
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Pa.  St.,  43;  Sheets  v.  Selden'a  Lessee,  2  Wall.  [U.  S.], 
177;  Hodgsm  v.  Dexter,  1  Cranch  [U.  S.],  345.) 

John  H.  Ames,  also  for  sureties: 

The  statutes  of  this  state  {Compiled  Statutes, 
sec.  12,  eh.  10)  enact:  "All  official  bonds  shall  be 
obligatory  upon  the  principal  and  sureties  for  the 
faithful  discharge  of  all  the  duties  required  by 
law  of  such  principal."  The  condition  of  the 
bond  in  suit  is  that  "the  said  John  E.  Hill  shall 
well  and  truly  in  all  things  perform  the  duties  of 
treasurer  of  the  state  of  Nebraska"  during  his 
term  of  office.  These  are  the  usual  terms  of  the 
ordinary  common  law  bond,  such  as  is  customarily 
given  by  trustees,  receivers,  executors,  and  ad- 
ministrators, aud  the  language  of  the  statute  is 
conclusive  of  the  legislative  intent  that  the  lia- 
bility of  the  treasurer  and  his  sureties  shall  be  the 
common  law  liability  of  such  trustees  and  officers. 
It  is  in  effect  the  same  as  though  the  legislature 
had  said:  "The  bond  shall  be  obligatory  upon  the 
principal  and  sureties  as  in  cases  of  trustees  at 
common  law." 

The  state  treasurer  is  not  responsible  as  an 
insurer  of  the  funds  and  moneys  coming  into  his 
hands  by  virtue  of  his  office.  His  liability  is  that 
of  a  bailee  for  hire,  and  he  is  held  to  the  exercise 
of  good  faith  and  honesty  and  of  that  degree  of 
care  and  skill  which  a  reasonably  prudent  man 
would  exercise  in  the  conduct  of  like  business  of 
his  own.  Beyond  this  his  responsibility  does  not 
extend.  The  contrary  doctrine  resting  upon  the 
authority  of  United  States  v.  Prescoit,  3  How.  [U. 
S.],  578,  has  been  abandoned.  {United  States  r. 
Thomas,  15  Wall.  [U.  S.],  337;  Cumberland  Comittf 
V.  Pennell,  69  Me.,  357;  State  v.  McFetridge,  84  Wis., 
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473;  State  v.  Walsetiy  17  Colo.,  170;  Commonwealth 
V.  OodshaWy  17  S.  W.  Rep.  [Ky.],  737;  Renfroe  v. 
Colquitty  74  Ga.,  618;  Rock  v.  Stinger j  36  Ind.,  346; 
Bevans  v.  United  States^  80  U.  S.,  56 ;  United  States 
V.  Dashiel,  4  Wall.  [U.  S.],  182;  Walker  v.  British 
Oimranty  Association^  18  Ad.  &  E.,  n.  s.  [Eng.],  276; 
Wilson  V.  People,  34  Pac.  Rep.  [Colo.],  944;  Rose  v. 
Hatchy  5  la.,  149;  Whitfield  v.  Le  Despencery  Cowper 
[Eng.],  765;  York  County  v.  Watson,  15  S.  Car.,  1; 
Board  of  Supervisors  v.  Dorr,  25  Wend.  [N.  Y.], 
440;  Muzzy  v.  Shattuck,  1  Den.  [N.  Y,],  233;  People 
V.  Faulkner,  107  N.  Y.,  477.) 

A  deposit  by  a  custodian  of  public  or  trust 
funds  of  the  moneys  in  his  possession,  in  a  bank 
of  reputed  solvency,  is  such  a  prudent  and  careful 
disposition  of  the  funds  as  will  relieve  him  from 
responsibility  though  the  bank  subsequently  fails 
and  the  funds  are  lost.  There  is  a  plain  and  well 
defined  distinction  between  the  loaning  of  such 
funds  and  the  depositing  of  them  in  a  bank,  un- 
mixed with  the  depositor's  private  or  personal 
moneys,  and  expressly  in  his  official  character. 
{People  V.  Faulkner,  107  N.  Y.,  477;  State  v.  McFet- 
ridge,  84  Wis.,  473;  Ccmstock  v.  Gage,  91  111.,  328; 
Millard  v.  Lawrence,  16  How.  [U.  S.],  256;  Moulton 
t?.  McLean,  5  Colo.  App.,  454;  Payne  v.  Gardiner, 
29  N.  Y.,  146;  Estate  of  Law,  144  Pa.  St.,  499,  14 
L.  R.  A.,  103.) 

Griggs,  Rinaker  &  Bibb,  Cowin  d  McHugh,  George 
E.  Pritchett,  J.  W.  Deweese,  F.  M.  Hall,  W.  Q.  Bell, 
and  Abbott,  Selleck  d  Lane,  also  for  the  sureties. 

Ryan,  0. 

This  action  was  brought  in  this  court  upon  the 
bond  of  J.  E.  Hill,  formerly  treasurer  of  this  state,. 
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as  it  waa  held  in  Re  Petitmn  of  Attorney  General, 
40  Neb.,  402,  might  properly  be  done.  The  gen- 
eral verdict  of  the  jury  wob  in  favor  of  the  defend- 
ants, and  upon  plaintiff's  motion  for  a  new  trial, 
and  upon  defendants'  motion  for  judgment  upon  a 
special  verdict  also  found  by  the  jury,  the  ques- 
tions hereinafter  considered  have  been  presented 
in  argument.  In  the  consideration  of  theae  ques- 
tions it  may  be  of  some  use  to  refer  to  the  case  of 
>Slat€  V.  HilJ,  38  Neb.,  698,  in  which  an  attempt  was 
made  to  acquire  jurisdiction  of  such  defendants 
as  were  non-residents  of  Douglas  county,  by  rea- 
son of  avermeots  in  the  petition  that  the  defend- 
ant Hill  had  been  guilty  of  breaches  of  his  bond 
in  making  deposits  of  public  moneys  in  certain 
banks  in  the  city  of  Omaha.  From  the  petition  in 
this  case  were  omitted  this  averment,  and  perhaps 
such  others  that  it  migUt  be  unsafe  to  merely  refer 
to  the  statements  of  facts,  as  therein  given,  as  fur- 
nishing a  complete  summary  of  those  now  to  be 
reviewed. 

In  the  case  at  bar  it  was  alleged  that,  at  the 
general  election  held  in  1890,  John  E.  Hill  was 
elected  treasurer  of  this  state  for  the  two-years 
term  which  began  on  the  first  Thursday  after  the 
first  Tuesday  in  January,  1891.  This  terra,  it  was 
alleged,  he  served  as  treasurer,  the  sureties  on  his 
bond  being  his  co-defendants  in  this  action,  and 
that,  upon  the  14th  day  of  January,  1893,  he  sur- 
rendered said  office  to  his  successor,  Joseph  S. 
Hartley.  It  was  further  averred  that  when  John 
E,  Hill  entered  upon  his  duties  on  January  8, 1891, 
he  had  in  his  possession,  as  incumbent  of  the  same 
office  for  the  term  immediately  precetling,  the  sum 
of  one  million  five  hundred  and  twenty-four  thou- 
sand five  hundred  and  fifty-four  dollars  and  sev- 
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enty-f our  cents  (f  1,524,554.74) ;  that  upon  entering 
upon  his  duties  under  the  bond  sued  on  he  re- 
ceived from  county  treasurers  of  the  state  the 
additional  sum  of  four  million  two  hundred  thou- 
sand  eight  hundred  and  thirty-four  dollars  and 
fifty  cents  (|4,200,834.50).  The  total  sum  with 
which  it  was  claimed  that  the  defendant  Hill 
should  be  chargeable  upon  his  bond  sued  upon 
was  the  aggregate  of  the  above  two  sums,  to-wit, 
the  sum  of  five  million  seven  hundred  and  twenty- 
five  thousand  three  hundred  and  eighty-nine  dol- 
lars and  twenty-four  cents  (|5,725,389.24).  Al- 
though in  general  terms  the  liability  of  the  treas- 
urer was  charged  as  to  the  immense  amounts 
above  set  out,  the  biieaches  alleged  were  within 
the  range  of  comparatively  familiar  figures. 
These  breaches,  two  in  number,  were  described  in 
such  language  as  indicated  the  intention  of  the 
pleader  to  avail  himself  of  the  technical  rule  justi- 
fied, to  some  extent,  by  the  case  of  Cedar  County  v. 
Jenal^  14  Neb.,  254.  It  might  happen  that  an 
attempt  to  abbreviate  would  result  in  obscuring 
the  theory  upon  which  the  petition  was  drawn,  as 
well  as  the  line  of  defense  adopted  by  the  defend- 
ants in  their  answer,  and  the  emphasis  of  the 
theory  of  the  petition  found  in  the  reply.  At  the 
risk  of  tediousness  an  attempt  will  therefore  be 
made  to  illustrate  the  material  issues  joined  and 
tried  with  quotations  made  with  great  freedom 
from  the  pleadings,  beginning  with  the  petition, 
in  which  were  the  following  averments: 

^^And  the  plaintiff,  for  assigning  and  setting 
forth  a  breach  and  violation  of  the  conditions  of 
the  said  bond,  alleges  that  the  said  John  E.  Hill, 
in  the  county  of  Lancaster,  in  the  state  of  Ne- 
braska, during  his  last  term  of  office  did  from  time 
35 
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to  time  unlawfully  deposit  iD  and  loan  to  the 
Capital  National  Bank  of  Lincoln,  a  corporation 
located  and  doing  busineBB  in  the  t'ounty  and  state 
last  aforesaid,  divers  large  sums  and  portions  of 
the  moneys  so  as  aforesaid  held  by  him  and  be- 
longing to  the  state  of  Nebraska,  amounting  in-all 
to  the  sum  of  two  hundred  and  eighty-five  thou- 
sand three  hundred  and  fifty-seven  dollars  and. 
eighty-five  cents  (f285,357.85)  and  more,  the  par- 
ticular sums  so  deposited  and  the  particular  times 
when  they  were  so  deposited  the  plaintiff  is  un- 
able more  definitely  to  state.  A  part  of  the  said 
moneys  so  unlawfully  loaned  and  deposited  were, 
from  time  to  time,  during  his  said  last  term  of 
office,  collected  and  received  from  said  bank,  and 
paid  out  and  accounted  for  by  the  said  Hill  as 
treasurer  as  aforesaid  for  the  use  and  benefit  of 
the  state  of  Nebraska.  But,  on  the  14th  of  Janu- 
ary, 18!)3,  and  when  he  surrendered  his  said  oflice 
to  his  said  successor,  there  remained  uf  the  said 
moneys  so  unlawfully  loaned  and  deposited  the 
sum  of  two  hundred  and  eighty-five  thousand 
three  hundred  and  fifty-seven  dollars  and  eighty- 
five  cents  (1285,357.85)  or  more,  which  the  said 
Hill,  as  such  treasurer,  had  not  in  any  manner 
used  or  paid  out  for  the  use  and  benefit  of  the 
state  of  Nebraska  or  in  any  manner  accounted  for,, 
and  which  be  refused  and  failed  to  pay  over  to  his 
said  successor,  by  reason  of  which  the  said  John 
E.  Hill  converted  to  bis  own  use  the  said  sum  of 
two  hundred  and  eighty-five  thousand  three  hun- 
dred and  fifty-seven  dollars  and  eighty-five  cents 
(?285,3."»7.85). 

"Second  Breach. — And  the  plaintiff,  for  assign- 
ing and  setting  forth  another  and  second  breach 
and  violation  of  the  conditions  of  said  bond,  al- 
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leges  that  of  the  moneys  so  as  aforesaid  received 
and  held  by  said  John  E.  Hill  as  such  state  treas- 
urer and  belonging  to  the  state  of  Nebraska  there 
still  remained  at  the  end  of  his  said  last  term  of 
office  the  sum  of  one  million  four  hundred  and 
forty-four  thousand  five  hundred  and  fifty-six  dol- 
lars and  forty-two  cents  ($1,444,556.42)  which  he 
had  not,  at  any  time,  disbursed  upon  any  warrant 
or  warrants  drawn  upon  the  state  treasury,  ac- 
cording to  law,  or  at  any  time  paid  out,  disbursed, 
or  disposed  of  lawfully,  or  in  any  authorized  man- 
ner, or  for  any  lawful,  proper,  or  authorized  pur- 
pose, or  for  the  use  or  benefit  of  the  state  of 
Nebraska,  and  which  sum  it  was  his  duty  to  pay 
over  and  deliver,  at  the  end  of  his  last  term  of 
office,  to-wit,  on  the  14th  day  of  January,  A.  D. 
1893,  to  his  said  successor  in  office;  but  he  failed 
and  refused,  except  as  hereinafter  mentioned,  to 
so  pay  over  and  deliver  to  him  the  said  sum  or  any 
part  thereof,  or  at  any  time,  or  in  any  manner 
whatever  to  account  for  the  same,  or  any  part 
thereof,  to  his  said  successor  in  office,  or  other- 
wise, save  that,  as  the  plaintiff  is  informed  and 
alleges,  the  said  John  E.  Hill  did  then  pay  and 
turn  over  to  his  successor  certain  small  sums  of 
money,  the  exact  amount  of  which  is  unknown  to 
the  plaintiff,  and  did  assign,  transfer,  and  deliver 
to  his  said  successor  divers  and  sundry  certificates 
of  deposit  of  certain  banks  and  banking  institu- 
tions located  in  the  state  of  Nebraska  and  other 
choses  in  action,  the  precise  nature  of  which  is 
not  fully  known  to  the  plaintiff,  jind  which  the 
said  John  E.  Hill  in  some  manner  induced  his 
said  successor  to  receive  and  accept  in  the  place 
of,  and  instead  of  money,  among  which  were,  as 
plaintiff  is  informed  and  alleges,  certain  certifi- 
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cates  of  deposit  issued  by  tbe  Capital  National 
Bank  of  Lincolo,  payable  to  tbe  state  treasurer  of 
Nebraska,  for  certain  sums  of  money  therein  re- 
spectively specified,  amounting  in  tbe  aggregate 
to  the  sum  of  two  hundred  and  eighty-five  thou- 
sand three  hundred  and  fifty-seven  dollars  and 
eighty-five  rents  {|285,357.85),  of  which  amount, 
as  the  plaintiff  is  informed  and  believes  to  be  true, 
tiie  said  Joseph  S.  Bartley,  successor  in  the  office 
of  the  said  John  E.  Hill,  subsequently,  and  on  or 
before  the  21st  day  of  January,  A.  D.  J?893,  re- 
ceived from  the  said  bank,  through  or  by  means  of 
said  certificates  of  deposit,  for  the  use  and  benefit 
of  the  state  of  Nebraska,  divers  and  sundry  sums 
of  money,  amounting  in  the  aggregate  to  the  sum 
of  forty-eight  thousand  nine  hunderd  and  ninety- 
three  dollars  and  twenty-three  cents  (f48,993.23), 
but  has  never,  at  any  time,  received  any  further 
or  other  sums  of  money  upon,  through,  or  by 
means  of  tbe  said  last  mentioned  certificates  of 
■deposit.  And,  as  the  plaintiff  alleges  upon  infor- 
mation and  belief,  the  said  Capital  National  Bank 
was  at  the  time  when  said  John  E.  Hill,  treasurer, 
so  transferred  and  delivered  the  said  certificates 
of  deposit  to  his  said  successor,  and  ever  since  has 
been,  wholly  insolvent,  and  from  and  after  the 
said  21st  day  of  January,  A.  D.  1893,  has,  at  all 
times,  failed  and  refused  to  pay  any  sums  of 
money  whatsoever  upon  or  toward  the  amounts 
payable,  according  to  the  tenor  of  tbe  said  certifi- 
cates of  deposit.  And  bis  said  successor  has  since 
that  time,  as  plaintiff  is  informed  and  believes, 
received  upon  or  from,  or  by  means  of  others  of 
said  certificates  of  deposit  or  choees  in  action,  and 
applied  for  the  use  and  benefit  of  the  state,  certain 
sums  of  money,  the  exact  amount  of  which  is  not 
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known  to  the  plaintiff.  But  the  said  John  E.  Hill 
failed  and  refused,  and  has  ever  since  failed  and 
refused,  to  lawfully  pay  over,  disburse,  or  account 
for,  or  pay  over  to  his  successor  in  office,  or  other- 
wise or  in  any  manner  whatever  to  apply  for  the 
use  or  benefit  of  the  state  of  Nebraska,  the  sum  of 
two  hundred  and  thirty-six  thousand  three  hun- 
dred and  sixty-four  dollars  and  sixty-two  cents 
(1236,364.62),  and  more,  of  the  moneys  so  received 
by  him  as  such  state  treasurer  and  belonging  to 
the  state  of  Nebraska  remaining  in  his  hands  at 
the  end  of  his  said  last  term  of  office,  and  in  some 
way  converted  the  same  to  his  own  use,  and  which 
has  not  been  received  by  or  in  any  manner  applied 
for  the  use  and  benefit  of  the  plaintiff.  And  by 
reason  of  the  premises  aforesaid  the  said  defiend- 
ants  became  and  still  are  indebted  to  the  plaintiff,, 
the  state  of  Nebraska,  and  the  plaintiff  has  sus- 
tained  damages  in  the  sum  of  two  hundred  and 
thirty-six  thousand  three  hundred  and  sixty-four 
dollars  and  sixty-two  cents  (|236,364.62),  for 
which  sum,  with  interest  thereon  from  the  14th 
day  of  January,  1893,  the  plaintiff  demands  judg- 
ment, and  that  it  may  have  such  further  relief  in 
the  premises  as  it  may  be  entitled  to." 

In  the  answer  filed  by  John  E.  Hill  it  was  al- 
leged that  his  successor's  term  should  have  com- 
menced on  January  5, 1893,  but  that,  owing  to  the 
fact  that  the  legislature  had  failed  seasonably  to 
canvass  the  vote  of  such  sudtessor,  he  did  not 
enter  upon  the  duties  of  his  office  until  January 
14,  1893;  that  the  condition  of  business  in  the 
state  treasurer's  office  remained  unchanged,  and 
that,  when  said  office,  its  funds,  and  property  were 
turned  over  to  John  E.  Hill's  successor  on  Janu- 
ary 14, 1893,  they  were  exactly  in  the  same  condi- 
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tion  as  they  had  been  on  the  5th  day  of  the  same 
monthy  when  said  Hill  had  submitted  to  the  state 
auditor  his  accounts  and  conduct  as  such  treas- 
urer, and  when  the  same  had  been  by  said  auditor 
examined  and  passed  upon,  approved,  and  found 
correct.  In  this  answer  it  was  also  alleged  that, 
upon  the  installation  of  Joseph  S.  Bartley  as 
treasurer  he  examined  and  passed  upon  the  ac- 
counts, papers,  certificates  of  deposit,  and  other 
evidences  of  the  funds  of  the  state;  that  there  was 
so  turned  over  to  Joseph  S.  Bartley,  as  treasurer, 
no  cash,  except,  perhaps,  five  hundred  dollars 
<|500)  in  amount;  that  among  the  things  turned 
over  to  Hiirs  successor  there  was  a  certificate  of 
deposit  of  the  Capital  National  Bank  made  to  the 
order  of  the  treasurer  of  the  state  of  Nebraska  for 
the  said  sum  of  two  hundred  and  eighty-five  thou- 
sand three  hundred  and  fifty-seven  dollars  and 
eighty-five  cents  (|285,357.85),  which  represented 
the  same  amount  mentioned  in  the  petition,  and 
that  this  certificate  had  been  received  by  Treas- 
urer Bartley  and  accepted  on  the  same  day  that 
the  Capital  National  Bank  was  designated  and 
became  a  state  depository  according  to  law,  and 
in  lieu  thereof  said  Bartley  received  an  open  ac- 
count at  said  bank  subject  to  check  and  surren- 
dered to  said  bank  its  certificate  of  deposit;  that 
thereafter,  on  January  16, 1893,  the  said  Joseph  S. 
Bartley,  as  treas\irer,  checked  out  of  said  bank 
and  received  as  such  over  thirty -five  thousand  dol- 
lars (135,000)  of  the  said  money  for  which  he  had 
been  given  an  open  account  subject  to  check;  that 
between  the  16th  and  20th  of  January,  1893,  said 
Bartley  could  have  checked  out  and  received  from 
the  bank  the  whole  amount  of  his  open  account  as 
aforesaid,  but  refrained  from  checking  out  more 
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than  fifty  thousand  dollars  (|50,000)  between  said 
two  last  named  dates.  It  was  alleged  in  the  an- 
swer, in  effect,  that  by  the  Capital  National  Bank 
liaving  been  designated  as  a  depository  bank,  and 
having  given  bond  and  duly  qualified  as  such,  the 
opening  of  an  account  with  it  operated  to  create 
a  credit  in  favor  of  the  state  to  the  amount  of  such 
account,  although  such  credit  was  based  solely 
upon  a  deposit  of  the  bank's  own  evidence  of  in- 
debtedness, and  that  from  thenceforth  John  E. 
Hill  was  not  in  any  way  a  party  to  or  in  privity 
with  any  party  to  such  open  account.  Upon  in- 
formation and  belief  it  was  alleged  in  this  answer 
that  said  bank  had  closed,  and  at  the  time  such 
answer  was  filed  was  in  the  hands  of  a  receiver, 
and  that  at  such  closing  there  was  still  a  portion 
of  said  open  account  which  had  not  been  with- 
drawn from  said  bank,  and  that  for  this  balance 
unpaid  Joseph  S.  Hartley,  jas  treasurer,  had  filed 
his  claim  therefor  against  said  bank  and  that  said 
demand  had  been  allowed  in  favor  of  the  plaintiff. 
In  reply  it  was  admitted  that  defendant  Hill 
undertook  and  purported  to  turn  over  to  his  suc- 
cessor all,  or  what  he  claimed  to  be  all,  the  money, 
excepting  an  amount  not  exceeding  five  hundred 
dollars  (?500)  in  the  form  of  certificate  deposits 
of  or  from  various  banks  in  the  state  of  Nebraska, 
or  some  similar  choses  in  action,  but  the  plaintiff 
alleged  "that  all  such  transactions  excepting  the 
turning  over  of  such  sum  of  actual  money  were 
illegal,  unauthorized,  and  in  nowise  binding  upon 
the  state  of  Nebraska."  There  were  contained  in 
the  reply  the  following  averments  of  the  plaintiff: 
^^It  admits,  upon  information  and  belief,  that  the 
defendant's  successor,  J.  S.  Hartley,  did  receive 
and  purport  and  pretend  to  accept  as  money,  and 
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did  accept  in  lien  and  instead  of  money,  certain 
certificates  of  deposit  and  other  papers  purport- 
ing to  be  evidences  of  the  funds  of  the  state,  and 
among  them,  "three  certificates  of  deposits  of  the 
Capital  National  Bank  aforesaid,  made  to  the 
order  of.  the  treasurer  of  the  state  of  Nebraska^ 
for  the  aggregate  sum  of  two  hundred  and  eighty- 
five  thousand  three  hundred  and  fifty-seven  dol- 
lars and  eighty-five  cents  (f285,357.85), — but  not 
in  one  certificate  for  said  sum  as  alleged  in  the 
answer, — one  of  the  said  certificates  being  for  the 
sum  of  one  hundred  and  fifty  thousand  dollars 
(f  150,000),  one  for  the  sum  of  one  hundred  thou- 
sand dollars  (|100,000),  and  the  other  for  the  sum 
of  thirty-five  thousand  three  hundred  and  fifty- 
seven  dollars  and  eighty-five  cents  (f35,357.85)^ 
and  was  induced  and  prevailed  upon  by  the  said 
defendant  to  receive  and  accept  the  said  certifi- 
cates of  deposit  in  lieu  and  instead  of  money  to 
the  amount  thereof,  all  of  which  transactions,  the 
plaintiff  alleges  and  submits  to  the  court,  were 
unauthorized,  void,  and  in  nowise  binding  upon 
the  state  of  Nebraska."  In  general  terms  it  may 
be  said  that  in  this  reply  it  was  admitted  that 
Joseph  S.  Hartley  indorsed  the  above  described 
certificates  of  deposit,  and,  upon  surrender  of  the 
same,  received  credit  in  open  account  with  said 
bank  for  the  aggregate  amount  of  two  hundred 
and  eighty-five  thousand  three  hundred  and  fifty- 
seven  dollars  and  eighty-five  cents  ($285,357.85); 
that  between  January  16  and  January  21,  1893, 
said  Hartley  did  check  out  portions  of  said  money 
aggregating  f48,993.23.  Following  these  admis- 
sions was  the  following  language:  "But  the 
plaintiff  specially  denies  that  thereby  the  amount 
represented  by  the  said  certificates  of  deposit,  or 
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I  any  amount,  became  the  money  of  the  state  of 

I  Nebraska  in  the  said  bank,  and  alleges  and  sub- 

^  mits  to  the  court  that  the  said  transactions  were 

illegal,  and  unauthorized,  and  in  nowise  binding 
upon  the  state  of  Nebraska."  It  was  furthermore 
admitted  that  the  Capital  National  Bank  had 
been  designated  as  a  depository  as  alleged  in  the 
answer,  and  that  it  afterwards  closed  and  is  in 
the  hands  of  the  comptroller  of  the  currency  of  the 
United  States  and  in  process  of  liquidation,  and 
that  there  purports  to  remain  due  from  said  bank 
to  J.  S.  Hartley,  as  treasurer,  a  balance  of  the  said 
account,  and  that,  as  state  treasurer,  he  has  filed 
a  claim  against  said  bank,  but  specially  denied 
that  plaintiff  was  responsible  for  or  bound  by  the 
filing  thereof. 

From  the  above  description  of  the  averments  of 
the  several  pleadings  relative  to  the  nature  of 
plaintiff's  cause  of  action,  and  of  the  defenses 
thereto  presented,  it  is  clear,  beyond  question, 
that  this  suit  was  brought  to  recover  the  exact 
amount  evidenced  by  the  certificates  of  deposit 
turned  over  by  Hill  to  his  successor,  less  such  ag- 
gregate.amounts  as  had  been  thereon  realized  in 
money;  that  is,  the  sum  of  |236,364.62,  being  the 
difference  between  |285,357.85  and  $48,993.23.  It 
is  insi^ed  by  the  defendants  that  this,  in  the  form 
of  certificates  of  deposit,  was  actually  turned  over 
to  and  received  by  Joseph  S.  Hartley;  also,  that 
he,  as  treasurer,  opened  an  account  with  the  Capi- 
tal National  Bank  as  a  state  depository  duly  des- 
ignated and  approved  as  such  by  the  proper  offi- 
cers of  the  state,  and  that  thereafter  defendant 
Hill  was  in  nowise  accountable  to  the  state  for 
this  sum.     On  the  other  hand,  the  state  insists 
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that,  under  the  decisions  of  this  court,  nothing  but 
cash  can  operate  or  be  recognized  as  payment; 
and  that,  therefore,  as  to  whatever  sums  the  de- 
fendant became  liable  for  as  treasurer  he  could 
claim  an  acquittance  only  by  showing  payment  of 
actual  cash.  In  line  with  this  theory  the  defend- 
ants upon  the  trial  urged  that  if  only  cash  could 
be  recognized  for  one  purpose  it  was  equally  una- 
yailable  for  any  other  purpose,  and  that,  there- 
fore, the  defendants  could  be  held  liable  only  for 
such  cash  as  actually  was  proven  to  have  come 
into  the  hands  of  State  Treasurer  Hill.  In  respect 
to  this  branch  of  the  case  the  evidence  was  solely 
that  of  Mr.  Bartlett,  Mr.  HilPs  deputy,  who  testi- 
fied as  follows: 

Q.  Can  you  tell  me  how  much  money  Mr.  Hill 

had  in  the  treasury  on  the  day,  how  much  in  cash 

he  had,  when  he  entered  upon  his  second  term, 

I  and  how  much  he  received  from  himself  as  his 

own  successor  in  actual  money? 
I  A.  I  think  it  was  f  523.     ♦     ♦     ♦ 

Q.  Mr.  Bartlett,  are  you  now  able  to  state  how 
much  actual  money  Treasurer  Hill  deposited  in 
the  Capital  National  Bank  during  his  second  term 
of  office? 

A.  Well,  I  find  during  Mr.  Hill's  second  term 
he  deposited  in  actual  cash  in  the  Capital  Na- 
tional Bank,  |10,300. 

Q.  How  much  actual  cash  did  he  draw  out  of 
that  bank  during  that  same  period? 

A.  He  drew  for  the  use  of  the  office  from  that 
bank  |17,785. 

Q.  For  the  use  of  the  office?  Just  explain  what 
you  mean  by  that.    Tell  how  it  was  drawn  out 

A.  Paid  warrants  with  it. 
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Q.  To  whom  would  the  check  be  drawn? 

A.  Drawn  payable  to  currency.  We  would  take 
the  check  down  to  the  bank  and  draw  currency, 
bring  it  up  to  the  office  and  use  that  to  pay  war- 
rants. 

Upon  the  theory  of  the  plaintiff  the  sum  for 
which  Mr.  Hill  was  accountable  was  the  amount 
evidenced  by  the  three  certificates  of  deposits 
above  referred  to.  There  was  no  conflict  in  the 
evidence  in  regard  to  these  three  certificates  being 
made  up  of  other  certificates  running  back 
through  the  entire  term  for  which  the  bond  sued 
upon  was  given.  Whatever  of  cash  was  put  into 
the  Capital  National  Bank,  and  even  more,  was 
by  the  above  quoted  evidence  shown  to  have  been 
paid  out  upon  warrants,  so  that  the  language  used 
in  the  petitibn  in  a  general  way,  outside  of  that 
referring  to  the  above  three  certificates,  found 
nothing  in  the  proofs  to  justify  a  recovery. 

The  theory  upon  which  this  action  was  begun, 
and,  indeed,  was  tried,  had  its  origin  in  Cedar 
County  V.  Jenaly  14  Neb.,  254.  That  case  was  orig- 
inally brought  on  behalf  of  Cedar  county  to  re- 
cover from  Peter  Jenal,  who  had  been  treasurer  of 
said  county,  and  the  sureties  on  his  official  bond, 
a  sum  of  money  which  it  was  claimed  he  had 
failed  and  refused  to  pay  over  to  L.  M.  Howard, 
his  successor,  at  the  expiration  of  his  term  of  of- 
fice. The  defendants,  by  their  answer,  admitted 
that  at  the  expiration  of  JenaPs  term  the  sum  of 
money  demanded  was  in  his  hands  belonging  to 
the  county,  but  they  alleged  in  defense  full  pay- 
ment "in  the  manner  required  by  law."  The  judg- 
ment in  favor  of  the  defendants  was  reversed  be- 
cause of  the  mistaken  view  of  the  law  embodied 
in  the  following  instruction,  to-wit:  "Mr.  Jenal 
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testifies  that  he  had  the  amount  due  from  him  to 
the  county  on  deposit  in  a  banl^  at  Yankton ;  that 
he  requested  Mr.  Howard,  'his  successor/  to  go 
with  him  to  that  place  and  receive  the  money; 
that  Mr,  Howard  refused  so  to  do,  but  instructed 
Mr.  Jenal  to  bring  him  a  small  portion  thereof 
and  deposit  the  rest  to  his  credit  in  the  same  bank. 
Now  if  you  find  that  these  instructions  were  given 
and  in  pursuance  thereof  Mr.  Jenal  did  bring  so 
much  of  the  money  as  directed,  and  left  the  rest 
on  deposit  in  the  bank  to  the  credit  of  Mr.  How- 
ard, changing  the  deposit  from  his  name  to  that 
of  Mr.  Howard,  and  that  this  was  agreed  upon  by 
both  Howard  and  Jenal  as  a  payment,  and  if  you 
further  find  that  the  bank  at  that  time  had  suffi- 
cient funds  and  was  able  to  pay  the  amount  of 
such  deposit,  then  such  transaction  would  be  a 
payment  of  such  amount  of  f3,500  to  Mr.  Howard, 
and  you  would  be  obliged  to  find  for  the  defend- 
ant" Commenting  upon  this  instruction.  Lake, 
J.,  who  delivered  the  opinion  of  this  court,  said: 
"Very  clearly  to  our  minds  the  transaction  re- 
ferred to  in  this  instruction  was  not  a  payment  of 
the  public  money  by  Jenal  to  his  successor,  nor 
did  it  relieve  the  defendants  from  liability  on 
their  bond."  There  can  be  no  question  that  the 
decision  of  this  case  was  as  it  should  have  been, 
upon  the  record  presented.  The  bank  in  which 
the  funds  were  deposited  was  in  the  territory  of 
Dakota.  The  payment  claimed  was  assumed  to 
be  binding  upon  the  county  solely  because  the  in- 
coming treasurer  had  agreed  to  accept,  instead  of 
money,  a  credit  in  such  bank  in  favor  of  himself 
as  treasurer  of  the  county.  The  first  paragraph 
of  the  syllabus  was  sweeping  in  its  enunciation  of 
the  general  principle  involved,  and  was  as  fol- 
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lows:  "The  payment  of  money  in  the  hands  of  a 
county  treasurer,  at  the  termination  of  his  office, 
to  his  successor,  can  be  effectuated  only  by  the 
delivery  of  that  which  by  the  law  of  the  land  is 
recognized  as  money.''  As  applied  to  the  facts 
involved  in  the  case  then  utder  consideration  the 
above  principle  was  just;  and  yet  it  is  conceivable 
that  here  might  be  facts  to  which  this  principle 
would  equally  apply,  and  yet  that  thereby  a  grave 
injustice  would  be  sanctioned.  For  instance, 
under  the  provisions  of  our  present  depository 
law  it  might  admit  of  grave  doubt  whether  or  not 
the  state,  having  selected  a  depository  and  re- 
quired deposits  of  public  moneys  to  be  made  in  de- 
positories only,  should  not  be  required  to  recog- 
nize such  deposits  as  the  equivalent  of  actual  cash 
in  the  hands  of  the  outgoing  treasurer,  and  that, 
when  such  credit  in  a  bank  had  been  transferred 
to  his  successor,  the  state  should  be  held  bound 
as  though  actual  cash  to  the  same  amount  had 
passed  between  the  two  treasurers  in  making  a 
transfer  of  the  office  from  one  to  the  other.  On 
the  other  hand,  it  might  admit  of  serious  question 
whether  or  not  the  incoming  treasurer  or  his  sure- 
ties should  be  held  as  for  cash  with  respect  to 
such  amounts  as  had  been  credited  in  his  favor  by 
the  depository  bank,  no  matter  how  such  credit 
may  have  been  obtained.  These  questions  are 
mentioned  merely  to  illustrate  the  danger  of  stat- 
ing a  very  general  proposition  as  a  rule  of  univer- 
sal application. 

Since  the  unsuccessful  party  by  its  pleadings, 
as  well  as  throughout  the  entire  trial,  and  upon 
presentation  of  its  motion  for  a  new  trial,  has  in- 
sisted that  the  depository  law  which  went  into 
effect  at  the  beginning  of  Treasurer  Hartley's 
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term  has  no  applicability  to  the  facts  of  this  case, 
it  is  not  necessary  to  determine  the  queries  above 
suggested,  in  determining  plaintiff's  motion  for  a 
new  trial.  The  special  verdict  of  the  jury  was 
consistent  with  its  general  verdict.  It  is  not 
deemed  necessary  to  set  out  this  special  verdict  at 
length  in  the  already  extended  description  of  the 
issues  and  evidence  involved  in  this  case.  The 
facts  thejein  found  were,  that  on  January  14, 
1893,  the  officers  by  law  required  to  approve  de- 
pository bonds,  to-wit,  the  governor,  secretary  of 
state,  and  the  attorney  general,  did  approve  the 
depository  bond  of  the  Capital  National  Bank  in 
the  penal  sum  of  $700,000,  upon  which  Charles  W. 
Mosher  and  R.  C.  Outcalt  were  sureties;  that  the 
three  certificates  of  deposits  described  in  plaint- 
iff's reply  were  indorsed  by  J.  E.  Hill  as  treasurer 
to  his  successor  and  by  him  on  January  16,  1893, 
were  surrendered  to  said  bank,  being  indorsed  to 
its  president,  C.  W.  Mosher,  and  in  place  of  these 
certificates  Treasurer  Hartley  with  the  amount 
thereof  opened  a  current  account  with  said  bank 
and  before  January  21,  1893,  had  withdrawn 
therefrom  |48,993.23,  but  that  on  the  date  last 
named  said  bank  was  not  open  for  business  and 
then  was,  and  thenceforward  has  been,  insolvent, 
and  has  dishonored  certain  checks  drawn  against 
said  account  after  January  17,  1893,  and  that  on 
January  22,  1893,  said  bank  and  its  effects  were 
taken  possession  of  by  a  bank  examiner  and  after- 
wards were,  by  such  examiner,  turned  over  to  a 
receiver.  It  was  further  found  by  said  special 
verdict  that  on  May  11,  1893,  J.  S.  Hartley,  pur- 
porting to  act  as  treasurer  of  the  state  of  Ne- 
braska, filed  a  claim  with  the  said  receiver  for  the 
unpaid  balance  of  the  above  account,  but  that 
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said  claim  was  afterwards  returned  to  him  with- 
out an  allowance  thereof  being  made,  and  that  on 
September  4,  1895,  Treasurer  Bartley,  by  the  at- 
torney general  of  this  state,  brought  suit  in  the 
circuit  court  of  the  United  States  for  the  district 
of  Nebraska,  against  said  receiver,  to  recover  the 
amount  of  said  balance.  The  defendants  have 
moved  for  judgment  upon  this  special  verdict.  To 
grant  this  motion  would  be  to  justify  the  verdict 
of  the  jury  upon  grounds  radically  different  from 
those  chosen  by  the  state,  consistently  with  which 
grounds  the  jury  were  instructed.  As  we  are  of 
the  opinion  that  the  motion  for  a  new  trial  must 
be  overruled,  for  the  reason  that  there  has  been 
suggested  or  discovered  in  the  record  no  error 
prejudicial  to  plaintiff,  it  results  that,  upon  the 
general  verdict  judgment  must  be  rendered  for 
the  defendants.  It  is  therefore  deemed  advisable 
to  make  no  order  upon  the  motion  for  judgment 
on  the  special  verdict,  lest  hereafter  it  might  be 
assumed  that  the  questions  thereby  presented  had 
been  passed  upon  by  this  court,  in  advance  of  an 
existing  necessity  for  such  action.  The  motion 
for  a  new  trial  is  overruled  and  it  is  ordered  that 
judgment  be  rendered  in  favor  of  the  defendants 
ui>on  the  general  verdict. 

NORVAL,  J. 

This  is  an  original  action  brought  in  this  court 
by  the  state  upon  the  oflScial  bond  of  John  E.  Hill 
as  state  treasurer  for  his  second  term  of  office. 
There  have  been  two  trials.  At  the  first  one  the 
jury  failed  to  agree.  The  second  trial  resulted 
in  a  general  verdict  for  the  defendants,  and  a 
special  verdict  was  also  returned  under  the  direc- 
tions of  the  court.     A  motion  for  a  new  trial  has 
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been  filed  by  the  state,  and  a  motion  by  the  de- 
fendants for  judgment  upon  the  special  verdict* 
These  motions  hare  been  argued  and  submitted 
for  our  consideration. 

Before  taking  up  the  questions  presented  by 
the  foregoing  motions  I  deem  it  proper  to  ex- 
press an  opinion  upon  several  important  propo- 
sitions which  were  controverted,  and  ably  argued 
by  counsel  during  the  trial. 

Several  defenses  were  interposed  by  the  sure- 
ties in  their  answers,  among  others,  that  the  bond 
sued  on  was  never  signed  by  Hill,  the  principal 
named  therein;  that  the  sureties  signed  the  same 
upon  the  express  condition  that  it  should  not  be 
delivered  until  it  had  been  signed  by  said  Hill, 
and  that  if  said  instrument  was  ever  delivered  to, 
or  filed  with,  the  secretary  of  state,  it  was  against 
the  defendants'  consent  and  in  violation  of  the 
condition  aforesaid.  At  both  trials  one  of  the 
objections  to  the  introduction  of  the  bond  in  evi- 
dence urged  by  the  sureties  was  that  the  state 
had  failed  to  show  it  was  ever  delivered  by  Hill 
to  the  secretary  of  state  as  and  for  the  former's 
official  bond,  which  objection  was  overruled. 
Considerable  testimony  was  adduced  for  the  pur- 
pose of  establishing  the  delivery  of  the  instru- 
ment, which  I  do  not  now  deem  important  to 
review,  or  to  express  an  opinion  upon  its  suffi- 
ciency, inasmuch  as  the  question  of  delivery  was 
not  an  issuable  fact  in  the  case.  The  petition 
expressly  alleges  the  delivery  of  the  instrument 
to  the  proper  officer  of  tiie  state.  In  the  third 
subdivision  of  each  of  the  answers  of  the  sureties 
I  find  the  following  language:  "This  defendant 
admits  that  he  did  sign  the  instrument  in  writing 
mentioned,  and  by  copy  attached  to  the  petition, 
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and  in  the  petition  designated  as  the  bond  of 
office  of  the  defendant  Hill  as  treasurer  of  the 
plaintiff,  but  this  defendant  alleges  the  fact  tu 
be  that  at  the  time  he  signed  said  instrument  it 
was  expressly  understood  and  agreed  by  and  be- 
tween this  defendant  and  the  said  defendant  Hill, 
and  between  defendant  and  others  who  had 
signed  and  who  were  to  sign  said  instrument, 
that  said  Hill  should  and  would,  before  said  in- 
strument should  be  delivered  or  be  presented  to 
the  governor  of  the  state  of  Nebraska  for  ap- 
proval, and  before  it  should  be  filed  or  recorded, 
be  signed  by  said  defendant  Hill ;  and  this  defend- 
ant signed  said  instrument  upon  the  express  con- 
dition that  it  should  not  be  delivered  until  after 
it  had  been  signed  by  said  defendant  Hill.  De- 
fendant further  says  that  said  Hill  never  at  any 
time  signed  said  instrument,  and  if  it  was  ever 
delivered  it  was  done  in  violation  of  the  express 
condition  aforesaid,  upon  which  defendant  signed 
said  instrument."  It  is  obvious,  that,  under  the 
rules  governing  pleadings  in  the  Code  states,  the 
foregoing  was  insufficient  to  put  in  issue  the  aver- 
ment in  the  petition  of  the  delivery  of  the  bond  in 
question.  The  answer  states  that  "if  it  [the  bond] 
was  ever  delivered,  it  was  done  in  violation  of 
the  express  conditions"  under  which  it  was 
signed.  This  averment  constituted  a  substantial 
admission  of  the  delivery  of  the  bond  to  the 
proper  officer,  and  the  state  was,  therefore,  not 
required  to  prove  that  fact.  {Dinsmore  v.  Stimbert, 
12  Neb.,  433;  Miller  r.  Hurford,  13  Neb.,  22;  School 
District  v.  Holmes^  16  Neb.,  488;  Dwelling  House 
Ins.  Co.  of  Boston  v.  Brewster,  43  Neb.,  528.) 

Another  objection  urged  to  the  admission  of 

the  bond  in  evidence  was  that  it  was  never  signed 
36 
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or  executed  by  Treasurer  Hill.  This  contention 
is  based  up6n  the  fact  that  Hill  did  not  subscribe 
his  name  to  the  bond  at  the  usual  place  for  sign- 
ing below  the  body  of  the  instrument,  and  pre- 
ceding the  signatures  of  the  sureties.  Tl^  ques- 
tion was  ably  discussed  at  the  bar  and  in  the 
briefs  filed  as  to  whether  the  sureties  upon  an 
official  bond  are  bound  where  the  instrument  has 
not  been  executed  by  the  principal  named  therein. 
There  is  a  sharp  conflict  in  the  authorities  upoa 
this  point.  The  following  decisions  lend  support 
to  the  doctrine  that  the  sureties  are  liable,  even 
though  the  principal  did  not  execute  the  bond: 
State  V.  Boicman^  10  O.,  445;  Trustees  of  Schools  v^ 
Sheiky  119  111.,  579;  Loetc's  Administrator  r.  Stocker^ 
68  Pa.  St.,  226;  Williams  v.  Marshall,  42  Barb.  [N. 
Y.],  524;  Parker  v.  Bradley,  2  Hill  [N.  Y.],  584; 
Scott  V.  Whipple,  5  Green  1.  [Me.],  336;  Keyset  v^ 
Keen,  17  Pa.  St.,' 327;  Johnson  t\  Weatherwax,  ^ 
Kan.,  75;  State  v.  Peek,  53  Me.,  284;  Tillson  v.  State,. 
29  Kan.,  452;  State  i\  Peyton,  32  Mo.  App.,  522. 
There  are  other  cases  which  hold  that  such  a  bond 
is  imperfect  and  no  action  can  be  maintained 
thereon  against  the  sureties.  {Bean  v.  Parker,  17 
Mass.,  603;  Russell  t\  Anndble,  109  Mass.,  72;  Wood 
V,  Washburn,  2  Pick.  [Mass.],  24;  Goodyear  Dental 
Vulcanite  Co.  v.  Bacon,  151  Mass.,  460;  People  t\ 
Hartley,  21  CaL,  585;  Bwtm  v.  Jet  more,  70  Mo.,  228; 
Wells  V.  Dill,  6  Martin  [La.],  665;  Johnston  v.  Tov^n- 
ship  of  Kimball,  39  Mich.,  187;  Hall  v.  Parker,  3» 
Mich.,  287;  Sievers  i\  Woodburn  Sat^ven  Wheel  Co.y 
43  Mich.,  279;  Board  of  Education  of  Rapid  City  v. 
Sweeney,  48  N.  W.  Rep.  [S.  Dak.],  302;  City  and 
County  of  Sacramento  r.  Dunlap,  14  CaL,  421; 
Fletcher  v.  Austin,  11  Vt.,  447;  State  v.  Austin,  35 
Minn.,  51.)     Our  court,  in  Gregory  t?.  Cameron,  7 
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Neb.,  414,  has  held  that  a  bond  given  to  secure  a 
stay  of  execution  signed  by  the  sureties  alone  is 
invalid,  and  in  Bollman  v.  Pasewalk,  22  Neb.,  761^ 
an  indemnifying  bond  signed  by  the  sureties  and 
not  executed  by  the  principal  therein  named,  was 
sustained.  Thus  it  will  be  seen  that  not  only 
are  the  adjudications  in  other  states  hopelessly 
irreconcilable  upon  the  point,  but  this  court  is 
apparently  upon  record  on  both  sides  of  the  ques- 
tion. As  I  view  the  case  at  bar,  it  is  unneces- 
sary that  at  this  time  we  should  determine  which 
line  of  decisions  lays  down  the  true  rule,  inas- 
much as  the  proofs  adduced  on  the  last  trial 
show  beyond  controversy  that  Treasurer  Hill  did 
in  fact  execute  the  instrument  declared  upon  as 
and  for  his  official  bond.     In  preparing  the  bond 

I  a  printed  form  was  used,  the  most  of  the  blank 

spaces  therein  being  filled  in  the  handwriting  of 
Mr.  Hill.  He  wrote  his  own  name  three  times  in 
the  body  of  the  bond,  besides  inserting  the 
amount  of  the  penalty  of  the  bond  and  the  name 
of  the  office  to  which  he  had  been  elected,  with 
the  intention  of  making  it  his  bond,  and  for  the 
purpose  of  enabling  him  to  qualify  as  state  treas- 
urer. Following  the  justification  of  the  several 
sureties  attached  to  the  bond,  is  the  following 
oath  of  office: 

I  "Statk  of  Nebraska, 


A.SKA,  1 
STY.      J 


Lancaster  County 

"I  do  solemnly  swear  that  I  will  support  the 
constitution  of  the  United  States,  and  the  consti- 
tution of  the  state  of  Nebraska,  and  will  faithfully 
discharge  the  duties  of  state  treasurer  of  the  state  of 
Nebraska  according  to  law,  to  the  best  of  my 
ability;  and  that  at  the  election  at  which  I  was 
chosen  to  fill  said  office  I  did  not  improperly  influ- 
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ence  in  any  way  the  vote  of  any  elector,  nor  have 
I  accepted,  nor  will  I  accept  or  receive,  directly  or 
indirectly,  any  money  or  other  valuable  thing 
from  any  corporation,  company,  or  person,  or  any 
promise  of  office  for  any  official  act  or  influence. 

"John  E.  Hill. 

"Subscribed  in  my  presence  and  sworn  to  before 
me  this  8th  day  of  January,  A.  D.  1891. 

"Amasa  Cobb, 

^^Chief  JusticeJ^ 

It  was  shown  that  the  signature  "John  E.  Hill" 
appended  to  the  oath  and  the  words  "faithfully 
discharge  the  duties  of  state  treasurer,"  set  out  in 
the  body  thereof,  were  in  Mr.  Hill's  handwriting; 
that  he  obtained  the  signatures  of  most  of  the 
sureties  thereon ;  that  the  bond  was  presented  to 
both  Governors  Thayer  and  Boyd,  and  was  ap- 
proved by  each  of  them ;  that  subsequently  it  was 
filed  and  recorded  in  the  office  of  the  secretary  of 
state — the  proper  custodian  thereof;  that  the  fail- 
ure of  Mr.  Hill  to  subscribe  the  bond  at  the  usual 
place  was  a  mere  unintentional  omission  on  his 
part;  that  he  did  not  know  of  it  until  about  the 
time  this  action  was  instituted,  and  that  he  en- 
tered upon  and  discharged  the  duties  of  his  office 
for  the  full  term  in  the  belief  that  he  had  qualified 
as  required  by  law.  These  facts,  under  the  au- 
thorities, constitute  a  signing  and  execution  of  the 
bond  by  Hill,  and  the  sureties  are  as  firmly  bound 
as  though  their  principal  had  signed  his  name  at 
the  usual  place  at  the  bottom  of  the  instrument. 
{Gage  County  x\  Fulton j  16  Neb.,  5;  Taylor  r.  Dob- 
hinSy  1  Strange  [Eng.],  399;  Schneider  i\  Norris^  2 
M.  &  S.  [Eng.],  286;  M orison  v.  Tumour j  18  Ves. 
€h.  [Eng.],  175;  Bleakley  v.  Smith,  34  Eng.  Ch.,  150; 
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Clason  V.  Bailey ^  14  Johns.  [N.  Y.],  484;  Penniman 
v.  Hartshorn^  13  Mass.,  87;  Schmidt  v.  Schmaeltery 
45  Mo.,  502;  FuUhear  v.  Randon,  18  Tex.,  275;  Wise 
V.  Ray  J  3  Greene  [la.],  430;  McConnell  v.  Brillharty 
17  111.,  359;  Barry  v.  C(mnbe,  1  Pet  [U.  S.],  640; 
Palmer  v.  Chranty  4  Conn.,  389;  Quin  v,  Stenie^  26 
Ga.,  223;  Drury  v.  Young,  58  Md.,  546;  Hall  v. 
Lafayette  County ,  69  Miss.,  529;  McLeod  v.  State,  69 
Miss.,  221.)  The  last  two  cases  are  directly  in 
point.  The  last  one  was  an  action  on  the  official 
bond  of  McLeod  as  sheriff  and  tax  collector.  The 
instrument  was  prepared  by  McLeod,  he  inserting 
his  name  in  two  places  in  the  body  thereof,  and  in 
that  condition  it  was  presented  to,  and  signed  by^ 
the  sureties,  they  leaving  the  first  line  at  the  end 
of  the  bond  for  McLeod's  signature.  Through  in- 
advertence he  failed  to  attach  his  signature  there,, 
and  the  bond  was  approved.  McLeod  took  and 
subscribed  the  oath  required,  and  thereafter  en- 
tered upon  the  duties  of  his  office.  In  an  action 
upon  the  bond,  the  sureties  attempted  to  show 
that  they  signed  the  instrument  on  the  condition 
that  the  principal  was  also  to  sign  it,  but  the  trial 
court  refused  to  allow  such  evidence  to  be  given^ 
and  gave  a  peremptory  instruction  to  find  for  the 
plaintiff,  and  a  verdict  was  returned  in  accordance 
therewith.  The  judgment  entered  against  Mc- 
Leod and  his  sureties  was  affirmed  by  the  supreme 
court  Cooper,  J.,  in  delivering  the  opinion  of  the 
court  observes:  "McLeod  made  the  bond,  and  his 
name  twice  appeared  in  the  body  thereof,  written 
by  him.  True,  he  says  that  he  did  not  intend  his 
name,  as  written,  to  be  his  final  signature  or  sub- 
scription thereto;  but  he  testifies  that  the  bond, 
as  it  now  appears,  was  delivered  by  him  as  his 
official  bond,  and  accepted  as  such  by  the  approv- 
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ing  authorities.  He  intended  the  bond,  as  written 
by  him,  to  be  operative;  and  when  this  appears, 
and  the  name  appears  in  the  instrument,  written 
by  the  party,  such  signature,  adopted  by  the  final 
delivery,  intended  as  such,  is  such  an  authenti- 
<jating  signature  as  discloses  the  purpose  of  the 
obligor."  The  usual  place  for  signatures  to  a 
bond  is  at  the  bottom  of  the  instrument,  but  its 
validity  does  not  necessarily  depend  on  its  being 
signed  there,  as  the  authorities  last  above  cited 
show.  The  statute  (sec.  8,  ch.  10,  Compiled  Stat- 
utes) relating  to  bonds  of  state  officers  does  not 
require  such  a  bond  to  be  subscribed  by  the  prin- 
cipal therein,  but  provides  that  it  shall  be  exe- 
cuted by  him,  with  at  least  three  sureties.  It  is 
therefore  of  no  consequence  on  what  part  of  the 
bond  Hill  wrote  his  name, — whether  at  the  top,  in 
the  body,  or  at  the  bottom, — so  he  placed  his  name 
thereon  with  the  intention  of  biuding  himself. 
This  we  think  he  did,  and  therefore  he  duly  signed 
and  executed  the  bond,  as  fully  and  completely  as 
if  he  had  attached  his  signature  at  the  bottom  of 
the  instrument.  The  liability  of  the  defendant 
sureties  is  conditional  to  that  of  their  principal. 
He  being  bound,  they  are  also  bound.  We  so  held 
and  instructed  the  jury  upon  the  last  trial. 

Another  defense  interposed  by  the  sureties  was, 
as  already  indicated,  that  they  executed  the  bond 
upon  the  condition  that  the  principal  should  like- 
wise sign  it,  and  that  they  did  not  consent  to  its 
delivery  without  it  Numerous  authorities  were 
called  to  our  attention  which  lav  down  the  rule 
that  an  official  bond,  signed  by  sureties  alone, 
whose  signatures  were  secured  upon  the  promise 
of  the  officer  that  he  would  also  execute  the  same 
before  delivery,  and  without  their  knowledge  and 
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<;onsent  it  was  accepted  and  approved  without  the 
signature  of  the  principal,  is  invalid  and  of  no 
Mnding  force  whatever.  Had  it  been  established 
that  Treasurer  Hill  never  signed  the  bond  under 
consideration,  the  decisions  relied  upon  by  the 
sureties  would  be  in  point.  It  is  not  alleged  in 
the  answers  that  Hill  promised  to  subscribe  the 
l)ond  by  writing  his  name  at  the  usual  place  for 
signatures,  but  that  he  agreed  to  sign  the  instru- 
ment. Inasmuch  as  Hill  di^  execute  the  bond, 
although  he  failed  to  sign  it  at  the  bottom,  the 
defense  interposed  that  the  bond  was  delivered  in 
violation  of  the  condition  pleaded  has  fallen  to 
the  ground. 

The  motion  for  a  new  trial. contains  several  as- 
signments, but  they  need  not  be  stated,  nor  shall 
I  discuss  each  assignment  separately.  I  shall 
direct  my  attention  alone  to  such  questions  as 
were  argued  upon  the  presentation  of  said  motion 
and  the  motion  of  defendants  for  judgment  upon 
the  special  verdict. 

The  petition  alleges  two  breaches  of  the  bond, 
the  first  being  that  the  defendant  Hill,  during  his 
second  or  last  term  of  office,  deposited  of  the 
moneys  held  by  him  and  belonging  to  the  state 
the  sum  of  *285,357.85  in  the  Capital  National 
Bank  of  Lincoln;  that  said  sum  had  not  been  dis- 
bursed or  paid  out  for  the  use  and  benefit  of  the 
state  or  in  any  manner  accounted  for,  but  so  re- 
mained on  deposit  in  said  bank  when  he  surren- 
dered his  office  to  his  successor,  and  that  he  has 
failed  and  refused  to  pay  over  the  amount  thereof 
to  such  successor.  For  a  second  breach  it  is 
averred,  in  effect,  that  at  the  end  of  Hill's  last 
term  of  office,  .in  making  settlement  with  Joseph 
S.  Bartley,  his  successor  in  office,  for  the  money 
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received  and  held  by  him  as  such  state  treasurer 
and  which  then  remained  in  his  hands  undis- 
bursed, said  Hill  turned  over  to  said  Bartley,  who 
received  and  accepted  in  lieu  of  money  certain 
certificates  of  deposit  issued  by  said  Capital  Na- 
tional Bank  amounting  in  the  aggregate  to  the 
sum  of  9285,357.85,  of  which  amount  said  Bartley 
has  subsequently  received  upon  said  certificates 
from  said  bank  certain  sums  of  money,  aggregat- 
ing the  sum  of  f48,'^93.23  and  no  more,  and  that 
said  bank  was,  at  the  time  said  certificates  were 
turned  over  by  Hill,  and  ever  since  has  been,, 
wholly  insolvent,  and  it  has  failed  and  refused  to 
pay  any  other  sums  of  money  upon  said  certifi- 
cates of  deposit,  and  that  by  reason  of  the  prem- 
ises aforesaid  the  conditions  of  said  bond  are 
broken  and  the  defendants  became  indebted  to  the 
state  in  the  difference  between  the  amounts  of 
said  certificates  of  deposit  and  the  sums  received 
thereon  by  said  Bartley,  to-wit,  ^236,364.62,  for 
which  amount,  with  interest  thereon,  judgment  is 
prayed.  Although  two  breaches  of  the  bond  are 
alleged,  the  action  is  to  recover  but  a  single  sum, 
namely,  the  amount  last  above  stated. 

It  is  conceded  by  the  state  that  the  defendant 
Hill  has  fully  accounted  for  all  moneys  which 
came  into  his  hands  as  state  treasurer,  save  and 
except  the  sum  last  aforesaid.  It  was  also  estab- 
lished beyond  controversy  that  only  a  small  por- 
tion of  the  revenues  of  the  state  was  paid  to  Hill 
in  actual  cash,  but  that  almost  the  entire  bulk 
thereof  was  received  by  him  in  bank  drafts, 
checks,  and  certificates  of  deposit  as  for  and  in- 
stead of  money;  that  Hill,  in  settling  wi^h  his  suc- 
cessor, delivered  to  the  latter  ceytificates  of  de- 
posit and  other  choses  in  action  of  the  same 
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character  as  those  which  Hill  had  accepted  as 
treasurer;  and  that  Hill  has  properly  paid  out 
and  disbursed,  or  accounted  to  his  successor  in 
office  for  all  sums  received  by  him  in  his  official 
capacity  in  actual  cash,  as  well  as  for  all  drafts, 
checks,  certificates  of  deposit,  or  other  evidences 
of  indebtedness  received  by  him  for  the  use  of  the 
state,  which  the  proofs  disclose  he  converted  into 
money  during  his  second  term. 

The  following  facts  were  established  upon  the 
trial  by  uncontradicted  testimony,  and  the  jury 
by  their  special  verdict  substantially  so  found: 
That  J.  S.  Hartley,  after  his  induction  into  office 
as  state  treasurer,  received  from  the  defendant 
Hill,  as  money,  three  certificates  of  deposit  aggre- 
gating 9285,357.85,  issued  by  the  Capital  National 
Bank,  each  payable  to  the  order  of  "State  Treas- 
urer of  Nebraska,"  each  of  said  certificates  being 
indorsed  "J.  E.  Hill,  State  Treasurer;"  that  subse- 
'quently  on  January  14, 1893,  the  Capital  National 
Bank  was  duly  made  a  state  depository;  that  two 
days  later  said  Bartley  as  state  treasurer  indorsed 
said  certificates  of  deposit  and  delivered  the  same 
to  said  bank,  and  took  credit  for  the  aggregate 
amount  of  said  certificates  on  open  account  with 
said  bank  in  the  name  of  "J.  S.  Bartley,  Treas- 
urer," which  certificates  were  thereafter  retained 
by  said  bank;  that  there  were  drawn  by  said 
Bartley,  and  paid  by  said  bank,  checks  to  the  ag- 
gregate amount  of  $48,993.23,  there  being  no  de- 
posit other  than  already  stated;  that  on  January 
14, 1893,  and  thenceforth  said  bank  was  insolvent; 
that  on  the  21st  of  said  month  it  ceased  to  do 
business,  and  a  receiver  was  appointed;  that  noth- 
ing further,  either  by  the  state  or  said  Bartley, 
has  been  realized  from  said  deposit  or  account; 
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that  on  September  4,  1895,  said  Hartley,  as  state 
treasurer,  by  the  attorney  general  as  his  attorney, 
brought  suit  in  the  circuit  court  of  the  United 
States  for  the  district  of  Nebraska  against  the 
receiver  of  said  bank  for  the  recovery  of  said  un- 
paid  balance.  The  state  insists  that  the  accept- 
ance by  Bartley  from  Hill,  his  predecessor  in  of- 
fice, of  the  said  certificates  of  deposit  issued  by 
the  Capital  National  Bank,  aggregating  the  sum 
of  1285,357.85,  did  not  constitute  a  payment  so  as 
to  release  the  outgoing  treasurer;  in  other  words, 
that  an  outgoing  officer  can  make  payment  to  his 
successor  in  nothing  but  money.  This  view  was 
adopted  by  the  court  upon  the  trial  of  the  case, 
and  the  jury  were  so  instructed  in  the  following 
language: 

"4.  You  are  instructed  that  the  payment  of 
money  in  the  hands  of  a  state  or  county  treasurer, 
at  the  termination  of  his  office,  to  his  successor, 
can  be  effectuated  only  by  the  delivery  of  that 
which  by  the  law  of  the  land  is  recognized  as 
money.  The  mere  delivery  of  certificates  of  de- 
posit issued  by  a  bank,  upon  which  no  money  is 
realized,  is  not  a  payment" 

The  soundness  of  this  rule  is  doubted  by  some 
of  my  associates,  but  it  is  the  doctrine  expressly 
held  and  applied  in  Cedar  County  r.  Jenal,  14  Neb., 
254.  That  was  an  action  upon  the  official  bond  of 
Peter  Jenal,  late  county  treasurer,  to  recover 
moneys  which  it  was  claimed  he  had  failed  to  pay 
at  the  expiration  of  his  term  to  one  Howard,  his 
successor.  The  amount  sued  for  was  by  the  an- 
swer of  the  defendants  admitted  to  have  been  in 
JenaPs  hands  at  the  close  of  his  term,  the  defense 
being  that  he  had  paid  the  same  to  said  Howard 
by  depositing  the  amount,  under  the  express  direc- 
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tions  of  said  Howard,  in  tlie  latter's  name  with 
one  Parmer,  a  banker,  receiving  tlierefor  certifi- 
cates of  deposit,  which  Jenal  delivered  to  and 
which  were  accepted  by  said  Howard  as  payment 
of  the  amount  found  chargeable  against  the  out- 
going treasurer  on  settlement.  There  was  judg- 
ment in  the  district  court  for  Jenal  and  his  sure- 
ties, which  was  reversed  by  this  court  on  the 
ground  alone  that  the  facts  above  stated  did  not 
constitute  a  payment.  In  the  opinion,  which  was 
written  by  Lake,  C.  J.,  it  is  said:  "Is  the  matter 
pleaded  as  payment  a  defense?  We  think  not. 
The  bond  given  by  the  defendant,  on  which  the 
action  was  brought,  required  Jenal  to  'promptly 
pay  over  to  the  person  or  officer  entitled  thereto, 
all  money'  which  might  'come  into  his  hands  by 
virtue  of  his  said  office,'  and  to  'faithfully  account 
for  all  balances  of  money  remaining  in  his  hands 
at  the  termination  of  his  office.'  Section  94  of  the 
revenue  act,  General  Statutes,  930,  provides  that 
the  'treasurer,  on  going  out  of  office,  shall  deliver 
to  his  successor  in  office  all  public  moneys,'  etc., 
'in  his  possession.'  And  the  next  section  declares 
that  if  he  'shall  fail  *  *  *  to  pay  over  all 
moneys  with  which  he  may  stand  charged  at  the 
'  time,  and  in  the  manner  prescribed  by  law,  it 

shall  be  the  duty  of  the  county  clerk,  on  receiving 
instructions,  *  *  *  to  cause  suit  to  be  insti- 
tuted against  such  treasurer  and  his  sureties,  or 
any  of  them,  in  the  district  court  of  his  county.' 
Thus  we  see  that,  it  being  money  that  was  in 
Jenal's  hands,  belonging  to  the  county,  both  the 
law  and  his  official  bond  united  in  requiring  him 
to  hand  that  over  to  his  successor.  The  delivery 
of  Parmer's  certificates  was  not  payment,  for  they 
were  mere  promises  of  a  stranger  to  the  county 
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to  pay  money.     The  payment  of  money  can  be 
effectuated  only  by  the  delivery  of  that  which  by 
the  law  of  the  land  is  recognized  as  money.    Even 
if  Howard,  the  successor  in  office,  did  agree  to 
accept  these  certificates  in  payment,  which,  how- 
ever, he  denies,  no  money  having  been  realized 
from  them,  it  could  avail  the  defendants  nothing 
as  against  the  county.     In  the  collection,  care^ 
and  disbursement  of  the  revenues  in  this  state, 
such  certificates  are  not  recognized  at  all  by  the 
law,  and  no  officer  has  any  right  whatever  to  deal 
in  them  on  behalf  of  the  public.     If  a  treasurer 
invest  the  public  funds  in  them,  he  is  guilty  of  a 
highly  penal  offense.    (Criminal  Code,  sec.  124.) 
It  would  indeed  be  a  strange  system  of  laws  that 
would  permit  an  act,  denounced  as  a  felony,  to  be 
pleaded  in  bar  of  an  action  brought  to  recover 
money  lost  by  that  act.     But  such  is  not  the  law. 
The  only  way  in  which  it  was  possible  for  Jenal 
to  have  satisfied  the  law  and  his  bond,  •and  re- 
lieved himself  and  his  sureties  from  responsibility 
as  to  this  money,  was  to  have  handed  it  over  to  his 
successor  in  office.     It  being  money  which  he  held 
on  the  public  account,  it  was  money  that  the  law 
and  his  bond  required  him  to  produce  and  hand 
over.     Nothing  else  could  suffice."    The  foregoing 
is    clear   cut.     The   language    has    no    doubtful 
meaning,  nor  was  this  utterance  of  the  court 
mere  obiter.    The  question  was  squarely  involved 
whether  an  outgoing  treasurer  can  make  payment 
to  his  successor  in  anything  except  money,  and 
the  court  said,  and  rightly  so,  in  my  judgment, 
that  he  could  not.     To  be  sure,  in  that  case  it  ap- 
pears that  Howard,  who  was  elenal's  successor, 
denied  that  he  agreed  to  accept  the  certificates  as 
payment,  but  the  verdict  being  for  Jenal,  we  must 
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assume  that  the  evidence  was  sufllcient  to  estab- 
lish, and  the  jury  must  have  found,  that  Howard 
received  the  certificates  in  lieu  of  cash.  This  de- 
cision has  never  been  overruled,  but  was  cited 
with  approval  in  Wayne  County  v.  Br  easier  y  32  Neb., 
818;  and  was  also  cited  in  8tate  v.  Hillj  38  Neb., 
698.  In  the  opinion  in  the  last  case,  Irvine,  C, 
uses  this  language:  "From  the  statutes  already 
quoted  and  from  the  decisions  of  this  court  {State 
V.  Keim,  8  Neb.,  63;  First  Nat.  Bank  of  South  Bendy 
Ind.j  V.  Oandyy  11  Neb.,  431 ;  Cedar  County  v,  Jenaly 
14  Neb.,  254;  Wayne  County  v.  Bressler,  32  Neb., 
818)  it  is  clear  that  it  is  the  duty  of  both  state  and 
county  treasurers  to  keep  the  money  coming  into 
their  official  custody  in  specie,  except  where  by 
recent  statutes  they  are  permitted  to  invest  or 
deposit  it,  and  then  such  investment  or  deposit 
must  be  made  only  in  the  manner  provided  by  law. 
HilPs  duty  was  to  keep  the  money  in  the  treasury 
at  Lincoln.  He  had  no  right  to  invest  it  in  any 
manner,  or  to  deposit  it.  *  *  *  When  Hill  re- 
moved the  money  from  the  treasurer's  office  with 
the  intent  of  depositing  it  contrary  to  law,  he  was 
guilty  of  a  conversion  and  a  cause  of  action  ac- 
crued." If  Hill  could  not  lawfully,  and  without 
violating  the  conditions  of  his  bond,  deposit  in 
bank  the  moneys  belonging  to  the  state,  I  do  not 
understand  by  what  process  of  reasoning  it  can  be 
held  where  he  has  made  such  deposit  of  public 
funds  and  received  a  certificate  of  deposit  as  evi- 
dence thereof,  and  turned  the  same  over  to  his 
successor  in  making  settlement  with  him  at  the 
expiration  of  his  term,  that  it  would  release  the 
outgoing  treasurer  and  his  sureties  to  the  extent 
of  the  amount  of  such  certificate. 
The  decision  of  the  Jenal  Case  was  placed  upon 
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two.  grounds:  First — That  the  bond  and  the  stat- 
utes of  the  state  alike  required  the  treasurer  to 
make  payment  to  his  successor  in  money.  Sec- 
ond— That  under  the  Criminal  Code  it  is  a  crime 
for  a  treasurer  to  loan  the  public  funds  or  to  de- 
posit the  same  in  bank.  It  may  be  that  the  last 
ground  is  untenable,  yet,  nevertheless,  the  other 
course  of  reasoning  adopted  by  the  author  of  the 
opinion  is  not  only  sound,  but  unanswerable.  The 
doctrine  of  the  Jenal  Case  is  neither  new  nor  start- 
ling. It  merely  recognized  and  applied  a  familiar 
principle  of  the  law  of  agency  to  a  public  officer. 
An  agent  cannot  bind  his  principal  by  receiving 
anything  but  money  in  discharge  of  a  debt  due 
the  principal,  unless  authorized  by  the  latter  so 
to  do.  An  attorney  cannot  discharge  a  judgment 
in  favor  of  his  client  except  by  the  payment  of  the 
full  amount  thereof  in  money,  unless  empowered 
to  do  otherwise,  or  there  has  been  a  subsequent 
ratification.  Should  he  accept,  in  payment  of  a 
judgment,  a  promissory  note,  the  plaintiff  would 
not  be  bound.  In  Smith  r.  Jones^  47  Neb.,  110,  this 
court  said:  "The  ordinary  powers  of  an  attorney 
do  not  authorize  him  to  execute  any  discharge  of 
a  debtor  but  upon  the  actual  payment  of  the  full 
amount  of  the  debt^  and  that  in  money  only;'* 
citing  Hamrick  t\  CombSj  14  Neb.,  381;  Stoll  v.  Shel- 
don, 13  Neb.,  207;  State  Bank  of  Xebrasku  v.  Green, 
8  Neb.,  297;  Luce  v.  Foster,  42  Neb.,  818. 

As  Bartley  was  merely  the  agent  of  the  state, 
he  could  not  bind  the  public  by  accepting  from  his 
predecessor.  Hill,  anything  which  by  the  law  of 
the  land  is  not  regarded  as  money.  Undoubtedly, 
as  between  individuals,  payment  of  a  debt  may  be 
made  in  any  mode  which  the  parties  agree  shall 
be  treated  as  the  equivalent  of  a  money  payment. 
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In  such  a  case  it  may  be  by  anything  of  value 
which  is  delivered  and  accepted  for  the  purpose 
of  extinguishing  the  indebtedness.  It  may  be 
made  in  property  or  in  services,  op  by  a  certificate 
of  deposit,  if  the  parties  so  agree.  This  is,  in  ef- 
fect, the  holding  in  Hughes  t\  Kellogg^  3  Neb.,  186; 
but  that  decision  does  not  justify  the  conclusion 
that  a  public  officer  can  make  payment  to  his  suc- 
cessor by  delivery  of  certificates  of  deposit  or  any- 
thing else  than  money,  so  as  to  bind  the  public. 
If  these  certificates  of  deposit  had  been  delivered 
by  Hill  to  Bartley  in  satisfaction  of  an  individual 
indebtedness  of  the  former  to  the  latter,  then  I 
agree  this  v^ould  have  constituted  a  valid  pay- 
ment, and  the  case  of  Hughes  v.  Kelloggy  supruy 
would  be  analogous.  I  suppose  it  will  not  be 
questioned  by  any  one  that  had  Bartley  accepted 
as  payment  from  Hill  promissory  notes  of  respon- 
sible third  persons,  or  other  choses  in  action,  that 
such  payment  would  hfcive  been  ineffectual  to  re- 
lease these  defendants.  If  such  be  the  law,  and 
there  can  be  no  doubt  of  it,  then  logically  it  fol- 
lows that  the  acceptance  by  Bartley  of  the  certifi- 
cates of  deposit  upon  an  insolvent  bank  did  not 
bind  the  state, — at  least  no  further  than  the  same 
may  have  been  by  him  converted  into  money, — 
since  certificates  of  deposit,  in  form  like  those 
under  consideration,  are  in  substance  and  legal 
effect  promissory  notes.  They  are  but  the  mere 
promises  of  the  Capital  National  Bank  to  pay 
money.  (Bailey  v.  Bailey j  25  Mich.,  190;  Tripp  v. 
GurteniuSj  36  Mich.,  495;  Citizens  Nat.  Bank  i\ 
BrotcHy  45  O.  St.,  39;  Howe  v.  HartnesSj  11  O.  St.^ 
449;  Welton  v.  AdaniSy  4  Cal.,  37;  Brummagini  v. 
Tallanty  29  Cal.,  5D3;  Payne  v.  Gardiner,  29  N.  Y., 
146;  lienfro  Bros,  v.  Merchants  &  Mechanics  Bank, 
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83  Ala.,  425;  Klauber  w.  Biggerstaff,  47  Wis.,  551; 
Curran  v.  Witter,  68  Wis.,  16.) 

In  Bank  of  Orange  County  v.  WoJt^man,  1  Cow. 
[X.  Y.],  46,  it  was  held  that  an  officer  cannot  law- 
fully receive  a  promissory  note  as  payment. 

In  Elliott  V.  Miller,  8  Mich.,  132,  it  was  decided 
that  a  township  treasurer  has  no  right  to  receive 
in  payment  of  taxes  a  draft  or  anything  which  the 
law  has  not  authorized  to  be  so  received.  To  the 
same  effect  is  Jones  r.  Wright,  34  Mich.,  371. 

It  was  ruled  in  People  v.  McKinney,  10  Mich.,  54, 
that  the  reception  by  the  state  treasurer  of  drafte 
drawn  by  a  railroad  company  on  a  New  York 
bank  in  payment  of  taxes,  did  not  amount  to  a 
payment  any  further  than  the  money  had  been 
received  by  the  treasurer  upon  such  drafts. 

Campbell,  J.,  in  his  separate  opinion  in  City  of 
Lansing  v.  Woo(\  57  Mich.,  201,  which  was  an  ac- 
tion on  the  bond  of  Wood,  the  treasurer  of  the  city 
of  Lansing,  for  failure  to  pay  over  moneys  re- 
ceived by  him  during  his  official  term,  in  discuss- 
ing whether  the  receipting  for  certificates  of  de- 
posit as  cash  by  the  incoming  treasurer  from  the 
outgoing  one  operated  to  bind  the  city,  says: 
**Such  a  certificate  is  no  payment  unless  received 
as  such  by  one  who  has  power  to  accept  payment 
in  that  way.  The  question  is  not,  perhaps,  of  any 
great  importance,  except  in  the  one  point  of  view 
urged  on  the  argument  that  Wood  had  lawfully 
deposited  his  official  moneys  in  AngelPs  bank, 
and  by  this  process  merely  shifted  the  deposit  to 
his  successor,  who  thereby  made  the  same  bank 
his  own  place  of  deposit.  No  authority  is  found 
in  our  reports,  and,  so  far  as  we  have  discovered, 
none  exists  anywhere,  which  favors  the  idea  that 
a  public  treasurer  may   accept  from  a  public 
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debtor  payment  in  anything  but  money.  If  he 
takes  anything  else,  he  may  make  himself  liable 
for  any  harm  that  may  come  from  his  doing  so, 
but  until  the  money  is  actually  realized,  the 
debtor  has  made  no  payment  which  will  bind  the 
creditor.  If  the  money  is  realized  the  payment 
then  becomes  complete,  but  hot  otherwise. '^ 

We  have  carefully  examined  the  opinion  in 
State  V.  McFetridge,  84  Wis.,  473.  The  sole  ques- 
tion there  before  the  court  was  whether  a  state 
treasurer  and  his  sureties  on  his  official  bond 
were  liable  to  the  state  for  interest  received  by 
such  officer  for  state  funds  deposited  by  him  in 
bank.  Such  liability  was  held  to  exist.  Whether 
an  outgoing  treasurer  could  bind  the  state  by  the 
delivery  to  his  successor  of  certificates  of  deposit 
as  and  for  money  held  by  him  by  virtue  of  his 
office  was  neither  involved  nor  decided  in  that 
case.  In  our  investigation  of  the  subject  we  have 
been  unable  to  find  a  single  authority,  and  none 
has  been  cited,  which  holds  that  the  mere  delivery 
and  acceptance  of  certificates  of  deposit,  upon 
which  no  money  has  been  obtained,  is  such  a  pay- 
ment as  will  discharge  the  outgoing  officer. 

The  statute  (sec.  2,  art.  4,  ch.  83,  Compiled  Stat- 
utes) provides  that  "it  shall  be  the  duty  of  the 
state  treasurer:  First — To  receive  and  keep  all 
moneys  of  the  state  not  expressly  required  to  be 
received  and  kept  by  some  other  person.  Sec- 
ond— To  disburse  the  public  money  upon  war- 
rants drawn  upon  the  state  treasury  according  to 
law  and  not  otherwise.  Third — To  keep  a  just, 
true,  and  comprehensive  account  of  all  moneys 
received  and  disbursed.  ♦  ♦  ♦  Eighth — He 
shall  account  for  and  pay  over  all  moneys  re- 
ceived by  him  as  such  treasurer  to  his  successor  in 
37 
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office."  The  foregoing  statute  defining  the  duties, 
of  the  state  treasurer  requires  him  to  account  for 
and  pay  over,  on  the  expiration  of  his  term,  to  hift 
successor  all  moneys  received  by  him  belonging  to- 
the  state.  This  he  can  alone  do  by  delivering  the 
amount  in  actual  cash.  In  no  other  way  can  he 
satisfy  the  conditions  of  his  bond  to  v^ell  and 
truly  perform  the  duties  of  his  office  required  by 
law.  It  is  money  that  he  is  required  to  pay  bver^ 
It  is  idle  to  say  that  a  certificate  of  deposit  is 
money.  We  know  it  is  not  It  is  the  mere  prom- 
ise of  the  person  or  bank  issuing  it  to  pay  money 
either  on  demand  or  at  a  fixed  time.  It  is  absurd 
to  say  that  a  promise  to  pay  money  is  money.  No 
person  is  required  to  accept  such  paper  in  dis- 
charge of  a  debt,  and  yet  it  is  insisted  that  the  lia- 
bility of  an  outgoing  officer  and  his  sureties  is 
released  by  the  delivery  to  and  acceptance  by  hi» 
successor  of  certificates  of  deposit  in  settlement^ 
and  that  the  state,  whether  it  will  or  not,  is  bound. 
To  such  doctrine  I  cannot  yield  assent  Both 
upon  principle  and  authority,  I  am  fully  satis- 
fied that  prior  to  the  taking  effect  of  the  legis- 
lative enactment  providing  for  the  depositing  of 
state  and  county  funds  in  banks,  which  law  was 
not  in  force  when  Hill  settled  with  Hartley,  a 
turning  over  by  a  state  treasurer  to  his  successor 
as  moneys  received  by  him  during  his  official  term 
certificates  of  deposit  issued  by  a  bank,  would  not 
alone  exonerate  such  outgoing  officer  and  hia 
sureties  from  liability. 

It  is  argued  that  the  rule  in  the  Jenal  Case  cuts 
both  ways;  that  is,  if  Hill  is  not  entitled  to  credit 
for  the  certificates  of  deposit  turned  over  at  the 
end  of  his  term  to  his  successor,  then  he  is  only 
chargeable  with  the  amount  received  in  cash  at 
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the  commencement  of,  and  the  sums  paid  in 
money  during  such  term,  and  is  not  liable  as  for 
money  for  the  amounts  of  any  drafts,  checks,  or 
certificates  of  deposits  accepted  by  Hill  as  so 
much  money  due  the  state.  This  view  was  pre- 
sented to  the  jury  by  the  sixth  instruction.  But 
upon  reflection  and  considerable  examination  of 
the  subject,  I  am  now  convinced  that  while  Hill 
had  no  right  to  receive  anything  but  money  in 
payment  of  a  demand  due  to  the  state,  yet  having^ 
done  so,  it  does  not  necessarily  follow  that  he  is. 
not  liable  to  the  state.  Although  Hill  could  not 
bind  the  state  by  accepting  certificates  of  deposit 
or  other  choses  in  action  in  satisfaction  of  de- 
mands due  the  state,  yet  such  payment  could  be 
subsequently  ratified.  In  case  of  such  ratifica- 
tion the  state  is  bound,  and  Hill  and  his  sureties 
are  likewise  bound.  The  state,  by  instituting 
this  suit  and  charging  Hill  with  the  amounts  re- 
ceived from  all  sources,  whether  payments  were 
made  in  cash,  or  by  certificates  of  deposit,  or  other 
evidences  of  indebtedness,  ratified  Hill's  action, 
and  by  treating  the  acceptance  by  Hill  of  such 
certificates  of  deposit  or  other  evidences  of  in- 
debtedness as  a  payment,  the  state  thereby  lost 
its  remedy  against  the  party  whose  indebtedness 
was  extinguished  by  the  delivery  to  Hill  of  such 
certificates  of  deposit  or  other  choses  in  action  as 
payment,  and  Hill  and  his  bondsmen  are  liable 
the  same  as  if  the  actual  cash  had  been  received. 
(Modisett  v.  Oovernor^  2  Blackf.  [Ind.],  135;  Arm- 
strong  v.  OarrotCy  6  Cow.  [N.  Y.],  465;  Heald  v.  Ben- 
netty  1  Doug.  [Mich.],  513;  Welch  v.  Frost,  1  Mich.^ 
30;  Jones  v.  Wright,  34  Mich.,  371.)  The  last  case 
was  a  proceeding  by  mandamus  to  compel  the  re- 
spondent to  pay  certain  school  moneys  which,  as 
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township  treasurer,  he  had  collected  and  failed  to 
pay  over.  One  of  the  defenses  was  that  the  re- 
spondent had  accepted  various  local  orders  in- 
stead of  money  in  payment  of  the  taxes  levied  for 
school  purposes.  The  court  held  this  defense  un- 
availing. The  second  subdivision  of  the  syllabus 
reads  thus:  "A  township  treasurer  has  no  right 
to  receive  for  school  moneys  anything  which  the 
law  has  not  authorized  to  be  so  received,  and  if  he 
chooses  to  do  so  and  to  receipt  for  the  taxes,  he 
must  make  good  the  amount."  Although  the  state 
had  the  power  to  repudiate  any  payment  made  to 
Hill  in  anything  other  than  money,  it  was  not 
bound  so  to  do,  and  there  is  no  claim  that  it  has 
repudiated  any  payment  so  made.  It  is  equally 
clear  that  Hill  and  his  sureties  are  estopped  to 
repudiate  any  such  payment. 

The  record  discloses  that  of  the  moneys  of  the 
state  in  Treasurer  Hill's  hands  at  the  beginning 
of  his  last  term,  the  sum  of  f  177,489.84  was  to  his 
credit  upon  open  account  in  the  Capital  National 
Bank,  and  the  further  sum  of  f90,000  was  repre- 
sented by  outstanding  certificates  of  deposit  is- 
sued by  said  bank  and  held  by  said  Hill  as  state 
treasurer;  that  he  deposited  divers  sums  of  money 
in  said  bank  during  his  last  term  and  took  credit 
therefor  on  his  open  account,  and  checks  for  vari- 
ous sums  were  likewise  drawn  from  time  to  time 
by  Hill  against  said  account,  which  were  paid  by 
the  bank ;  that  a  portion  of  these  credits  was  car- 
ried through  Hill's  second  term  and  was  merged 
into  the  certificates  of  deposit  which  were  turned 
over  by  him  to  Hartley.  The  case  was  submitted 
to  the  jury  upon  the  theory  that  defendants  were 
only  liable  for  the  amount  of  money  Hill  received 
upon  said  certificates  and  open  account  during  his 
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Becond  term.  Upon  this  branch  of  the  case  the 
jury  were  directed  by  the  seventh  instruction  as 
follows:  "Should  you  find  that  there  was  any 
agreement  between  Hill  and  the  bank  with  re- 
spect to  the  application  of  withdrawals  by  him, 
such  agreement  is  binding  upon  the  parties  to  the 
action.  If,  however,  no  such  understanding  ex- 
isted, it  is  the  right  of  the  defendant  Hill  to  direct 
the  application  to  be  made  of  such  withdrawals, 
and  it  is  not  within  the  power  of  the  state  to  make 
another  or  diflferent  application  thereof."  The 
rule  deducible  from  the  authorities  in  regard  to 
the  application  of  payments  may  be  summarized 
as  follows:  A  debtor  paying  money  has  the  right 
to  direct  its  application,  but  if  he  fails  to  do  so, 
the  creditor  may  make  the  application  at  any  time 
before  suit  is  brought  {Robitison  v.  DooUttlCy  12 
Vt,  246;  Wendt  v.  RosSy  33  Oal.,  650;  McCune  v. 
Belty  45  Mo.,  174;  United  States  v.  Kirkpatrickj  9 
Wheat.  [U.  S.],  720.)  It  is  equally  well  settled 
that  where  payments  are  made  on  an  open  ac- 
count, and  no  appropriation  thereof  has  been 
made  by  either  party  before  a  controversy  has 
arisen  concerning  them,  the  law  will  apply  them 
in  discharge  of  the  earliest  items.  {Lazarus  t\ 
FriedJmm,  11  S.  W.  Rep.  [Ark.],  518;  Pierce  v. 
Knighty  31  Vt,  701;  MiUiken  r.  Tufts^  31  Me.,  497; 
Wendt  V.  RosSy  33  Cal.,  650;  Thurlmv  v.  Oihnore,  40 
Me.,  378;  Harrison  x\  Johnston,  27  Ala.,  445;  Her- 
sey  V.  Bennett  J  9  N.  W.  Rep.  [Minn.],  590;  United 
States  V.  KirJcpatricky  9  Wheat  [U.  S.],  720;  Jones 
V.  United  States,  7  How.  [U.  S.],  684.)  In  the  last 
case  the  rule  was  applied  to  a  running  account 
between  the  United  States  and  a  postmaster.  In 
United  States  v.  Kirkpatrick,  supray  Judge  Story  in 
delivering  the  opinion  of  the  court  said:  "The 
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general  doctrine  is  that  the  debtor  has  a  right,  if 
he  pleases,  to  make  the  appropriation  of  pay- 
ments; if  he  omits  it,  the  creditor  may  make  it; 
if  both  omit  it,  the  law  will  apply  the  payments 
according  to  its  own  notions  of  justice.  It  is  cer- 
tainly too  late  for  either  party  to  claim  a  right  to 
make  an  appropriation,  after  the  controversy  has 
arisen,  and  a  fortiori  at  the  time  of  the  trial.  In 
cases  like  the  present,  of  long  and  running  ac- 
counts, where  debits  and  credits  are  perpetually 
occurring,  and  no  balances  are  otherwise  ad- 
judged than  for  the  mere  purpose  of  making  rests, 
we  are  of  opinion  that  payments  ought  to  be  ap- 
plied to  extinguish  the  debts  according  to  the 
priority  of  time;  so  that  the  credits  are  to  be 
deemed  payments  pro  tanto  of  the  debts  antece- 
dently due."  The  rule  respecting  the  appropria- 
tion of  payments  which  was  given  in  the  case  at 
bar  I  am  constrained  to  hold  was  erroneous;  but 
the  verdict  should  not  be  set  aside  for  error  in  this 
or  any  other  instruction  given  to  the  jury,  inas- 
much as  the  verdict  is  the  only  one  which  should 
have  been  returned  under  the  evidence,  as  I  shall 
hereafter  show.  {Converse  r.  Meyer ^  14  Neb.,  190; 
Knowlton  v.  Mandevillej  20  Neb.,  59;  Western  Union 
Telegraph  Co.  v.  Loicrey,  32  Neb.,  732.) 

It  remains  to  be  determined  whether  the  facts 
found  by  the  special  verdict,  standing  alone,  or 
when  taken  in  connection  with  the  other  facts, 
established  by  uncontradicted  proofs,  constitute 
a  defense  to  the  action.  It  is  strenuously  in- 
sisted that  the  surrender  by  Hartley  of  the  certifi- 
cates of  deposit  which  he  received  from  Hill  to 
the  Capital  National  Bank — the  institution  which 
had  issued  them — after  it  had  become  a  state  de- 
pository, and  taking  credit  therefor  on  open  ac- 
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<Jount  as  state  treasurer,  amounted  to  a  novation 
and  operated  as  a  release  of  the  defendants  from 
liability  on  their  bond.    I  shall  not  at  this  time 
«top  to  discuss  this  line  of  defense.     I  am  eon- 
Tinced  that  upon  another  ground  the  action  must 
fail.     While  Bartley  had  no  power  to  bind  the 
state  by  accepting  these  certificates  of  deposit  as 
payment,  yet  his  action  in  that  regard  was  subse- 
quently ratified  by  the  state.     It  is  disclosed  by 
this  record  that  after  the  deposit  of  said  certifl- 
<cates  of  deposit  in  the  Capital  National  Bank  to 
the  credit  of  Bartley,  as  state  treasurer,  he  drew 
checks  against  said  account  aggregating  |48,- 
993.23,  which  were  paid  by  said  bank  before  its 
doors   were   closed.     The   state   in   its   petition 
lierein  gave  Hill  credit  for  the  same.     Further- 
more, the  legislature,  at  its  last  session,  in  the  act 
making  appropriation  for  the  current  expenses  of 
the  state  government  for  the  ensuing  years,  and 
to  pay  the  miscellaneous  items  of  indebtedness 
of  the  state,  made  the  following  appropriation: 
^^FoT  state  sinking  fund,  one  hundred  eighty  thou- 
sand and  one  hundred  and  one  and  seventy-five 
one  hundredths  (f  180,101.75)  dollars,  to  reimburse 
said  fund  for  the  same  amount  tied  up  in  Capital 
National  Bank.^^   (Session  Laws,  1895,  p.  404,  ch. 
88.)    Subsequently,  Bartley,  as  state  treasurer,  by 
the  attorney  general  as  his  attorney,  brought  suit 
against  the  receiver  of  said  bank  to  recover  the 
unpaid  balance  of  said  account.     I  am  convinced 
upon  full  consideration  of  these  matters  that  the 
state  has  ratified  the  act  of  Bartley  in  accepting 
said  certificates  of  deposit  from  Hill  as  money, 
and  thereby  exonerated  him  from  liability  upon 
his  bond.     The  only  funds  in  the  Capital  National 
Bank  which  the  state  had,  or  could  claim  to  have, 
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any  interest  in,  it  was  shown  were  those  arising 
from  the  deposit  of  the  certificates  received  from 
Hill.     The  legislature  must  have  regarded  this 
claim  against  the  bank  as  belonging  to  the  state^ 
else  it  would  not,  in  making  the  appropriation 
aforesaid  to  reimburse  the  sinking  fund,  which 
had  become  impaired  by  the  failure  of  the  bank^ 
have  used  the  words,  "amount  tied  up  in  the 
Capital  National  Bank."     Had  the  law-makers 
desired  to  repudiate  the  act  of  Hill  in  deliv- 
ering to  his  successor  said  certificates  as  money, 
in  making  said  appropriation,  it  is  reasonable 
to  suppose  they  would  have  stated  in  the  act 
the  impairment  of  the  sinking  fund  was  occa- 
sioned  by  the  money   belonging  thereto   being 
"tied  up  in  Hill's  hands,"  or  used  some  other 
appropriate  designation.     There  is  no  room  to 
doubt   that   tlie    legislature    was    clothed    with 
ample   power  to   ratify   the  act   of   Bartley   in 
receiving  the  certificates  of  deposit  in  settlement 
with  Hill.    (See  City  of  Lansing  v.  Wood^  57  Mich., 
201;  Board  of  Education  i\  McLandshoroughy  36  O^ 
St,  227;  Mown^  v.  Sfo/e,  90  Ind.,  29;  J eivell  Nursery 
Co.  V.  State,  56  N.  W.  Rep.  [S.  Dak.],  113.)    In  the 
last  case  it  was  decided  that  there  was  a  ratifica- 
tion, notwithstanding  the  governor  vetoed  the  act 
passed  by  the  legislature  relied  upon  to  show  such 
ratification;  and  in  the  Michigan  case  it  was  held 
competent  to  show,  in  an  action  upon  the  bond  of 
a  city  treasurer,  that  the  city  council  had  ratified 
and  approved  the  act  of  the  treasurer  in  turning 
over  to  his  successor,  in  lieu  of  money,  certain  cer- 
tificates of  deposit  issued  by  a  bank  that  after- 
ward failed.     For  the  reason  given,  the  motion 
for  a  new  trial  should  be  overruled  and  judgment 
reudered  for  the  defendants. 
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I  quite  agree  with  my  Brother  Ryan  that  the 
motion  for  a  new  trial  should  be  denied,  but  with- 
out dissenting  from  the  views  expressed  by  him,  I 
prefer  to  rest  my  conclusions  upon  other  and,  as 
appears  to  me,  more  substantial  grounds.  I  was 
at  the  inception  of  this  controversy,  in  common 
with  my  associates,  firmly  committed  to  the  doc- 
trine that  Hill  could  discharge  the  obligations  of 
his  bond,  as  stat^  treasurer,  only  by  the  actual 
payment  to  his  successor,  in  cash,  of  the  full 
amount  with  which  he  was  in  law  chargeable  at 
the  cjose  of  his  second  term.  However,  the  in- 
vestigation incident  to  two  trials  of  the  cause  has 
led  to  the  conviction  that  that  doctrine  is  wholly 
indefensible. 

There  are  certain  facts  clearly  established  by 
the  proofs,  and  as  to  which  there  is  no  contro- 
versy, viz.,  that  Hill,  at  the  close  of  his  second 
term,  tendered  to  his  successor.  Hartley,  as  repre- 
senting the  funds  with  which  he  was  chargeable, 
certain  certificates  of  deposit,  including  three  cer- 
tificates issued  by  the  Capital  National  Bank  of 
Lincoln  amounting  in  the  aggregate  to  |285,- 
357.85;  that  Bartley,  not  being  satisfied  regard- 
ing value  of  the  certificates  so  tendered,  a  com- 
mittee of  bankers  was  mutually  chosen  to  pass 
upon  the  solvency  of  the  several  banks  by  which 
they  were  payable;  that  upon  the  recommenda- 
tion of  said  committee  certain  certificates  were 
rejected  and  the  others,  including  those  of  the 
Capital  National  Bank  above  mentioned,  were  by 
Bartley  accepted  as  payment  of  the  full  amount  of 
their  face  value.  The  result  of  that  transaction 
was,  I  conceive,  to  render  Bartley  liable  abso- 
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lutely  upon  his  bond  for  the  amount  of  money  rep- 
resented by  the  certificates  of  deposit  so  accepted 
by  him,  as  effectually  for  all  purposes  as  if  he  in- 
stead thereof  had  demanded  and  received  from  his 
predecessor  legal  tender  currency  or  gold  coin  of 
the  United  States.  It  follows,  as  the  result  of 
that  conclusion,  that  the  receipt  by  Bartley  of 
said  certificates  operated  as  a  discharge  pro  tanto 
of  the  liability  of  Hill,  which  is  in  nowise  affected 
by  the  subsequent  failure  of  the  Capital  National 
Bank  after  being  charged  with  the  amount  of  such 
certificates  as  a  state  depository  in  accordance 
with  the  act  of  1891.  We'  can  imagine  cases  in 
which  the  state,  or  other  public  body,  may,  by  the 
proper  action,  pursue  two  successive  treasurers 
individually  in  order  to  enforce  a  common  lia- 
bility, although  it  does  not  follow  that  it  may 
have  concurrent  remedies  upon  the  bonds  of  suc- 
cessive officers  for  the  same  cause  of  action.  In- 
deed, the  converse  of  that  proposition  appears  to 
be  too  clear  for  argument,  for  whatever  is  by  law 
recognized  as  a  sufficient  payment  of  public  funds, 
by  an  officer  to  his  successor,  so  as  to  charge  the 
latter  upon  his  official  bond,  will  per  se  operate  to 
discharge  the  former.  I  must  not,  however,  be 
understood  as  holding  that  the  power  of  an  officer 
to  bind  his  sureties  or  the  public,  in  receipting  for 
public  moneys,  is  without  limitation. 

It  is  conceded,  by  way  of  illustration,  that  by 
no  mere  barter  between  Hill  and  Bartley  could 
the  latter  have  charged  his  sureties  as  for  money 
received,  or  the  former  have  relieved  himself  from 
liability  upon  his  bond.  Such  a  transaction  is 
confessedly  ultra  rires  and  ineffectual  for  the  pur- 
pose of  concluding  either  the  state  or  the  sureties 
of  an  incoming  treasurer;   but  in  the  absence  of 
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statutory  reBtrictions  upon  the  Bubject,  the  system 
employed  in  the  monetary  transactions  of  the 
world,  by  which  payments  are  made,  and  charges 
and  credits  adjusted  through  the  agency  of 
checks,  drafts,  and  certificates  of  deposit,  is  so  far 
applicable  to  custodians  of  public  money  as  to 
render  them  liable  for  remittances  thus  in  good 
faith  made  and  received,  provided  such  instru- 
ments be,  as  in  this  instance,  accepted  in  payment, 
and  not  for  collection  and  credit  at  the  debtor's 
risk;  and  it  can,  on  principle,  make  no  difference 
in  the  application  of  that  rule  whether  such  pay- 
ment be  made  by  the  owner  of  property  for  taxes 
assessed  against  him,  or  by  a  treasurer  to  his  suc- 
cessor of  the  balance  on  hand  at  the  close  of  his 
term  of  office.  Lest  my  position  may  possibly  be 
misunderstood,  I  repeat  that  Hartley,  having  ac- 
cepted as  money  the  certificates  of  deposit,  is 
chargeable  therewith  as  money.  And  the  pay- 
ment thus  made  being  in  accordance  with  the 
means  generally,  if  not,  indeed,  necessarily,  em- 
ployed for  the  transfer  of  large  balances,  is  within 
the  scope  of  the  authority  of  Hill  and  Hartley  in 
their  capacities  as  retiring  and  incoming  treas- 
urers, and  therefore  conclusive  upon  the  state  to 
the  extent  that  its  remedy  is  upon  the  bond  of  the 
latter  for  the  funds  so  transferred.  These  views 
are  not,  I  am  aware,  in  accordance  with  certain 
expressions  of  opinion  by  this  court,  and  for  that 
reason  an  examination  of  the  cases  bearing  upon 
the  subject  is  appropriate  in  this  connection. 

State  V.  Keinif  8  Neb.,  63,  was  an  action  below  to 
recover  the  sum  of  f 2,000  deposited  by  the  state 
treasurer  for  safe-keeping  with  the  defendants, 
who  were  doing  business  as  private  bankers.  It 
was  held  on  demurrer  to  the  petition,  and  also  on 
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review  by  this  court,  that  the  depositing  in  bank 
of  state  funds  is  in  contemplation  of  law  a  loan 
thereof  within  the  meaning  of  section  124  of  the 
Criminal  Code,  that  such  a  transaction  is  wholly 
unauthorized  by  statute  and  contrary  to  the  spirit 
and  policy  of  our  laws,  and  cannot  be  made  the 
basis  of  an  action  by  the  state  in  the  absence  of 

an  express  ratification  by  the  legislature.  The 
statutoiy  provision  above  referred  to,  so  far  as 
material  to  the  present  Inquiry,  is  as  follows:  "If 
any  officer  or  other  person  charged  with  the  col- 
lection, receipt,  safe-keeping,  transfer,  or  disburse- 

/  ment  of  the  public  money,  or  any  part  thereof, 

belonging  to  the  state  or  to  any  county,  or  pre- 
cinct, organized  city  or  village,  or  school  district 
in  this  state,  shall  convert  to  his  own  use,  or  to 
the  use  of  any  other  person  or  persons,  body  cor- 
porate, association,  or  party  whatever,  in  any  way 
whatever,  or  shall  use  by  way  of  investment  in 
any  kind  of  security,  stock,  loan,  property,  land, 
or  merchandise,  or  in  any  other  manner  or  iorm 
whatever,  or  shall  loan,  with  or  without  interest, 

/  to  any  company,  corporation,  association,  or  indi- 
vidual, any  portion  of  the  public  money,  or  any 
other  funds,  property,  bonds,  securities,  assets,  or 
eflfects  of  any  kind,  received,  controlled,  or  held 
by  him  for  safe-keeping,  transfer,  or  disburse- 
ment, or  in  any  other  way  or  manner,  or  for  any 
other  purpose;  or,  if  any  person  shall  advise,  aid, 
or  in  any  manner  participate  in  such  act,  every 
such  act  shall  be  deemed  and  held  in  law  to  be  an 
embezzlement  of  so  much  of  the  said  moneys  or 
other  property,  as  aforesaid,  and  shall  thus  be 
converted,  used,  invested,  loaned,  or  paid  out  as 
aforesaid;  which  is  hereby  declared  to  be  a  high 
crime,  and  such  officer  or  person  or  persons  shall 
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be  imprisoned  in  the  penitentiary,  not  less  than 
one  year  nor  more  than  twenty-one  years,  accord- 
ing to  the  magnitude  of  the  embezzlement,  and, 
also,  pay  a  fine  equal  to  double  the  amount  of 
money  or  other  property  so  embezzled  as  afore- 
said, which  fine  shall  operate  as  a  judgment  at 
law  on  all  of  the  estate  of  the  party  so  convicted 
and  sentenced,  and  shall  be  enforced  to  collection 
by  execution  or  other  process,  for  the  use  only  of 
the  party  or  parties  whose  money  or  other  funds, 
property,  bonds  or  securities,  assets,  or  effects  of 
any  kind  as  aforesaid,  has  been  so  embezzled." 
(Criminal  Code,  sec.  124.) 

First  Nat.  Bank  of  South  Bendy  Ind.j  v.  Oandy^  11 
Neb.,  431,  is  an  exaggerated  statement  of  the 
same  proposition,  since  it  is  there  held,  following 
State  V.  Keiniy  that  funds  of  the  county  deposited  in 
bank  for  safe-keeping  by  the  defendant  to  his  ac- 
count, as  treasurer,  could  by  means  of  garnishee 
process  be  appropriated  in  satisfaction  of  a  judg- 
ment against  him  individually.  The  following 
extract  from  the  opinion  in  that  case  serves  to 
illustrate  the  process  of  reasoning  which  led  to 
the  conclusion  stated:  "It  does  not  lie  in  the 
mouth  of  Mr.  Gandy  or  any  of  his  privies,  of  which 
the  Farmers  &  Merchants  Bank  is  one,  in  respect 
to  these  funds,  to  deny  that  they  are  the  private 
money  of  Mr.  Gandy,  which  alone  he  had  a  right 
to  deposit  in  bank,  and  the  bank  had  a  right  to 
receive  from  him  on  deposit." 

Cedar  County  r.  Jenal,  14  Neb.,  254,  was  an  action 
on  the  bond  of  a  county  treasurer,  the  defense 
relied  upon  being  the  transfer  by  the  defendant  to 
the  account  of  Howard,  his  successor,  of  certain 
funds  of  the  county,  then  on  deposit  in  bank,  and 
the  delivery  to  the  latter  of  certificates  of  deposit 
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therefor.  It  is  noticeable  that  State  v.  Keim  and 
First  Nat.  Bank  of  South  Bendy  Ind,y  v,  Oandy^  al- 
though not  mentioned  by  the  court,  are  cited  as 
authority  by  counsel  for  the  county,  and  appear 
to  have  had  a  controlling  influence  in  the  decision, 
judging  from  the  following  language  of  Lake, 
C.  J.:  "In  the  collection,  care,  and  disbursement 
of  the  revenues  in  this  state,  such  certificates  are 
not  recognized  at  all  by  the  law,  and  no  officer  has 
any  right  whatever  to  deal  in  them  on  behalf  of 
the  public.  If  a  treasurer  invest  the  public  funds 
in  them,  he  is  guilty  of  a  highly  penal  oflFense. 
(Criminal  Code,  sec.  124.)  It  would  indeed  be  a 
strange  system  of  laws  that  would  permit  an  act 
denounced  as  a  felony,  to  be  pleaded  in  bar  of  an 
action  brought  to  recover  money  lost  by  that  act. 
But  such  is  not  the  law.  The  only  way  in  which 
it  was  possible  for  Jenal  to  have  satisfied  the  law 
and  his  bond,  and  relieved  himself  and  his  sure- 
ties from  responsibility  as  to  this  money,  was  to 
have  handed  it  over  to  his  successor  in  office.  It 
being  money  which  he  held  on  the  public  account, 
it  was  money  that  the  law  and  his  bond  required 
him  to  produce  and  hand  over.  Nothing  else 
could  suffice.'' 

Wayne  Cminty  v.  BressleVj  32  Neb.,  818,  was  an 
action  against  a  treasurer  individually,  and  not 
upon  his  bond,  for  the  recovery  of  profits  realized 
from  the  use  by  him  in  his  private  business  of  the 
funds  of  the  county.  It  was  held  on  the  authority 
of  the  prior  cases  above  cited  that  the  action 
would  not  lie. 

In  State  v.  Hilly  38  Neb.,  698,  which  was  an  ac- 
tion upon  the  bond  involved  in  this  cause,  it  was 
said:  "It  is  the  duty  of  both  state  and  county 
treasurers  to  keep  the  money  coming  into  their 
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official  custody  in  specie,  except  where  by  recent 
statutes  they  are  permitted  to  invest  or.  deposit 
it  *  *  *  Hill's  duty  was  to  keep  the  money 
in  the  treasury  at  Lincoln.  ♦  ♦  ♦  When  he, 
Hill,  removed  the  money  from  the  treasurer's  of- 
fice with  the  intention  of  depositing  it  contrary  to 
law,  he  was  guilty  of  a  conversion  and  a  cause  of 
action  accrued." 

It  does  not  require  a  critical  examination  to 
perceive  that  subsequent  cases,  so  far  as  they  sus- 
tain the  contention  of  the  plaintifF  in  the  present 
controversy,  all  depend  for  their  authority  upon 
State  V.  Keim;  but  that  case,  although  in  this  state 
accepted  as  an  authoritative  statement  of  the 
law,  appears,  from  a  more  careful  analysis,  to  rest 
upon  premises  wholly  false,  while  the  doctrine 
therein  asserted  has  been,  by  a  verdict  practically 
unanimous,  rejected  in  other  jurisdictions.  Re- 
duced to  the  form  of  a  syllogism,  the  reasoning 
there  employed  may  be  thus  stated :  Public  money 
unlawfully  loaned  by  an  officer  charged  with  its 
collection  or  safe-keeping  cannot,  in  the  absence 
of  an  express  ratification,  be  followed  and  recov- 
I  ered  by  the  state,  county,  or  other  public  body. 

The  deposit  in  bank  for  safe-keeping,  by  an  officer, 
of  public  money  in  his  official  custody,  is  a  loan 
thereof  within  the  meaning  of  the  Criminal  Code. 
Therefore  public  money  cannot  be  recovered  in  an 
action  against  the  bank  in  which  it  is  deposited 
for  safe-keeping  without  an  express  ratification  of 
such  unlawful  loan.  The  subject  might  in  view 
of  the  obvious  fallacy  of  that  argument  be  dis- 
missed without  further  comment,  but  in  view  of 
the  importance  of  the  controversy  and  the  gravity 
of  the  question  involved,  a  reference  to  a  few  of 
the  many  authorities  in  conflict  with  the  utter- 
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anees  of  this  court  will  be  here  indulged.  Mr. 
Mechem,  in  a  note  to  section  922  of  his  valuable 
work  on  Public  Officers,  after  a  careful  review  of 
the  authorities,  intimates  that  State  v.  Keim  stands 
alone  in  denying  to  the  state  the  right  to  recover 
upon  the  facts  reported,  and  adds  that  it  ^^is  not 
consistent  with  reason  or  authority  if  it  was  in- 
tended to  hold  that  the  state  could  not  recover 
the  money  at  all.'*  And  in  Wolff e  v.  StatCj  79  Ala., 
201,  Chief  Justice  Stone,  in  criticising  that'  case, 
declares  that  it  ignores  "the  principle  that  an  out- 
sider, by  aiding  in  the  misapplication  of  trust 
funds,  knowing  them  to  be  such,  constitutes  him- 
self a  trustee  and  must  account  as  a  trustee." 

San  Diego  County  t\  California  Nat  Banky  52  Fed. 
Rep.,  59,  arose  out  of  a  state  of  facts  quite  similar 
to  First  Nat  Bank  of  South  Bendy  Ind.,  v.  Gandy^ 
supra.  There  one  D.  made  a  deposit  of  money  to 
his  account  as  county  treasurer,  there  being  no 
agreement  that  the  identical  money  should  be 
returned,  and  it  was  in  fact  mingled  with  the 
funds  of  the  bank.  It  was  held,  in  an  elaborate 
opinion  by  Judge  Ross,  that  the  county  could  re- 
cover on  the  ground  that  the  bank  was  a  mere 
trustee  and  was  liable  as  such;  and  the  principle 
there  stated  was  distinctly  recognized  by  this 
court  in  the  recent  case  of  Cady  v.  South  Omaha 
Nat.  Banky  46  Neb.,  756,  holding  that  trust  funds 
do  not  lose  their  character  as  such  by  being  depos- 
ited in  bank  to  the  trustee's  own  account,  but  may 
be  followed  through  any  number  of  transforma- 
tions and  reclaimed  by  the  owner  so  long  as  they 
can  be  distinguished  in  the  hands  of  the  trustee 
or  his  assignees. 

So  much  for  the  major  premise  of  that  argu- 
ment.    Let  us  now  determine  whether  there  ex- 
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ists  for  the  minor  premise  a  more  substantial 
foundation;  or,  in  other  words,  was  the  deposit 
by  Hill  of  the  state's  funds  for  safe-keeping  in  the 
Capital  National  Bank  a  loan  thereof  within  the 
denunciation  of  the  Criminal  Code?  By  section 
18,  chapter  4,  Revised  Statutes,  1866,  the  duties  of 
the  territorial  treasurer  were  defined  as  follows: 
^Tirst — To  receive  and  keep  all  moneys  of  the  ter- 
ritory not  expressly  required  to  be  received  and 
kept  by  some  other  person.  Second — ^To  disburse 
the  public  money  upon  warrants  drawn  upon  the 
territorial  treasury  according  to  law,  and  not 
otherwise.  Third — ^To  keep  a  just,  true,  and  com- 
prehensive account  of  all  moneys  received  and 
disbursed.  ♦  ♦  ♦  Sixth — To  render  a  full 
statement  to  the  auditor  of  all  moneys  received 
by  him,  from  whatever  source;  if  on  account  of 
revenue,  for  what  years;  of  all  penalties  and  in- 
terest on  delinquent  taxes  reported  to  or  ac- 
eounted  for  to  him,  and  of  all  disbursements  of 
public  funds;  with  a  list  in  numerical  order  of  all 
warrants  redeemed,  the  name  of  the  payee, 
amount,  interest,  and  total  amount  allowed 
thereon;  with  the  amount  of  the  balance  of  the 
several  funds  unexpended;  which  statement  shall 
be  made  on  the  first  day  of  December,  March, 
June,  and  September,  and  oftener  if  required. 
*•  ♦  *  Ninth — He  shall  account  for,  and  pay 
over,  all  moneys  received  by  him  as  such  treas- 
urer, to  his  successor  in  office,  and  deliver  all 
books,  vouchers,  and  effects  of  office  to  him,  and 
such  successor  shall  receipt  therefor."  (Revised 
Statutes,  1866,  p.  24,  ch.  4,  sec.  18.)  These  pro- 
visions, amended  by  the  insertion  of  the  word 
^state"  instead  of  "territory,"  have  been  contin- 
ued in  force  to  this  date  (see  sec.  2,  art  4,  ch.  83, 
38 
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Compiled  Statutes)  and  were,  previous  to  the  act 
of  1891,  the  only  express  provisions  governing  the 
keeping  and  accounting  for  of  state  funds  aside 
from  that  contained  in  section  21,  chapter  10^ 
Compiled  Statutes,  viz. :  "Any  officer  or  other  per- 
son who  is  intrusted  with  funds  belonging  to  the 
state  or  any  county  thereof,  which  may  come  into 
his  possession  by  any  appropriation  or  otherwise, 
shall  be  responsible  for  the  same  upon  his  bond,"^ 
etc.  It  is  not  claimed  that  these  provisions  even 
impliedly  prohibit  the  depositing  for  safe-keeping 
of  the  state's  money,  and  it  was  not  claimed  at  the 
trial,  and  could  not  have  been  under  the  issues,, 
that  the  deposit  was  made  for  any  other  purpose; 
and  it  is  for  that  purpose  wholly  immaterial 
whether  Hill  in  the  transaction, in  question  acted 
in  the  capacity  of  a  trustee  so  that  the  legal  title 
to  the  money  deposited  remained  in  the  state,  or 
whether  his  relation  to  the  state  was  that  of  a 
debtor  only,  since  in  either  case  his  liability  is 
measured  by  the  conditions  of  his  bond. 

This  conclusion  leads  naturally  to  the  next  and 
most  important  subject  of  inquiry,  viz.,  the  extent 
to  which,  if  at  all,  the  discretion  of  public  officers 
in  the  preservation  of  money  entrusted  to  them 
for  safe-keeping  is  restricted  or  controlled  by  the 
prohibition  of  the  Criminal  Code  above  set  out. 
That  provision  is  found  in  chapter  16  of  the  act 
which  took  effect  September  1, 1873,  entitled  "An 
act  to  establish  a  Criminal  Code."  (General  Stat- 
utes, 1873,  p.  719,  ch.  58.)  The  power  of  the  legis- 
lature under  a  title  like  the  above,  to  create  new 
and  distinct  offenses,  is  not  doubted.  It  is  also 
true,  as  claimed,  that  where  the  law  denounces 
as  criminal  an  act, — pa3rticularly  one  which  is  con- 
trary to  public  policy,  or,  as  said  in  State  v.  Keim^ 
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against  the  spirit  and  policy  of  our  government, — . 
it  will  be  regarded  as  if  expressly  prohibited  and 
cannot  be  made  the  basis  of  an  action  at  law  or 
in  equity;  but  the  application  of  such  a  provision, 
like  other  acts  of  the  legislature,  is  always  a  sub- 
ject for  judicial  construction.  The  evident  design 
of  the  section  under  consideration  was  to  prevent 
the  use  by  the  class  of  officers  therein  mentioned 
of  the  public  funds  for  the  purpose  of  speculation,, 
and  not  as  an  amendment  of  existing  laws  per- 
taining to  the  manner  in  which  such  funds  were 
required  to  be  kept  and  accounted  for.  It  is  true 
that  the  general  deposit  of  money  in  bank  is,  for 
some  purposes,  regarded  as  a  loan,  since  the  rela- 
tion thereby  created  is  that  of  debtor  and  cred- 
itor; but  that  the  word  "loan"  has  any  such  com- 
prehensive meaning  in  the  connection  in  which 
it  is  employed  in  the  Criminal  Code,  I  cannot  ad- 
mit. In  my  judgment  the  expression  "or  shall 
loan,  with  or  without  interest,  to  any  company, 
corporation,  association,  or  individual,  any  por- 
tion of  the  public  money"  (Criminal  Code,  sec. 
124),  applies  to  and  includes  those  cases  only  in 
which  the  conventional  relation  of  borrower  and 
lender  exists,  and  can  have  no  reference  whatever 
to  a  deposit  made  solely  for  the  purpose  of  pre- 
serving such  funds.  Before  examining  that  sub- 
ject in  the  light  of  authority,  let  us  see  what  are 
the  facts  disclosed  by  this  record.  Practically  the 
only  evidence  of  Hill's  purpose,  or  of  the  condi- 
tions upon  which  the  money  was  deposited  in  thi& 
instance,  is  found  in  the  certificates  of  deposit 
,  issued  by  the  bank,  which  are  identical  in  form , 
except  as  to  amounts,  and  of  which  one  is  here, 
set  out: 
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**CAPiTAii  National  Bank.        f35,357.85. 

Lincoln,  Neb.,  Jany.  6,  1893. 

"State  Treasurer  of  Nebraska  has  deposited  in 
this  bank  thirty-five  thousand  three  hundred  fifty- 
seven  85-100  dollars,  payable  to  the  order  of  him- 
self on  return  of  this  certificate,  properly  in- 
dorsed.   Not  subject  to  check. 

"C.  W.  MosHER,  Presidents 

Latv^s  EstatCy  144  Pa.  St.,  499,  was  a  proceeding 
to  surcharge  the  account  of  a  guardian  to  the 
amount  of  certain  funds  of  the  ward  lost  by 
reason  of  the  failure  of  a  bank,  and  turned 
upon  the  question  whether  the  deposit  thereof 
by  the  guardian  amounted  to  a  loan  or  invest- 
ment of  such  funds.  In  the  opinion  of  the 
«ourt,  which  contains  a  review  of  the  cases  in  that 
tstate,  we  observe  the  following  language:  "Was 
this  transaction  with  the  Bank  of  America  a  de- 
posit of  the  money,  or  was  it  a  loan  or  investment 
of  it?  A  deposit  is  where  a  sum  of  money  is  left 
with  a  bank  for  safe-keeping,  subject  to  order,  and 
payable,  not  in  the  specific  money  deposited,  but 
in  an  equal  sum.  It  may  or  may  not  bear  inter- 
est, according  to  the  agreement.  Whilst  the  re- 
lation between  the  depositor  and  his  banker  is 
that  of  debtor  or  creditor  simply,  the  transaction 
cannot  in  any  proper  sense  be  regarded  as  a  loan, 
unless  the  money  is  left,  not  for  safe-keeping,  but 
for  a  fixed  period  at  interest,  in  which  case  the 
transaction  assumes  all  the  characteristics  of  a 
loan.  *  *  *  In  the  present  case  the  money 
was  placed  in  the  bank,  not  as  an  investment  for 
any  fixed  period,  but  merely  for  safe-keeping, 
and  at  a  small  l*ate  of  interest  until  a  suitable 
investment  could  be  found.  *  *  *  It  is  true 
that  two  weeks'  notice  was  to  be  given  of  the 
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withdrawal  of  the  deposit,  but  this  was  a  rea- 
sonable proyision  and  not  inconsistent  with  a 
bank  deposit.  *  *  *  A  deposit,  as  we  have 
said,  is  a  temporary  disposition  of  money  for  safe- 
keeping, and  it  is  upon  this  ground  alone  that 
the  trustee  is  justified  in  depositing  trust  funds 
in  bank,  and  it  is  upon  the  same  ground  that  a 
deposit  is  distinguishable  from  an  investment/' 
And  the  right  to  deposit  trust  money,  as  such,  in 
bank  while  awaiting  an  opportunity  for  invest- 
ment, or  when  from  the  necessities  of  the  case 
such  deposit  is  required  in  order  to  preserve  it^ 
is  generally,  if  not  universally,  recognized. 
{Churchill  v.  Uobsotiy  1  P.  Wms.  [Eng.],  241 ;  Adarn^ 
V.  Claxtonj  6  Ves.,  Jr.  [Eng.],  226;  Fefitcick  v.  Clarke j. 
31  L.  J.Ch.,n.s.  [Eng.],  728;  Wilk^  v.  Groomy  3  Drew 
[Eng.],  584;  Norwood  v.  HamesSj  98  Ind.,  134;  Mc- 
Cabe  V.  Fovcler^  84  N.  Y.,  314 ;  In  re  Hunty  141  Mass.^ 
515;  1  Lewin,  Trusts,  ♦295,  296;  note  to  Brice  v. 
Stokes,  2  White  &  T.  L.  Cas.  [Eng.],  987.) 

The  question  here  involved  was  presented  in 
St(Ue  V.  McFetridgej  84  Wis.,  473,  in  the  construc- 
tion of  a  statute  authorizing  the  investment 
by  the  treasurer  of  certain  public  funds  with 
the  consent  of  the  governor,  and  of  other  funds 
by  the  commissioner  of  public  lands,  and  ex- 
pressly prohibiting  the  investment  of  any  state 
funds  except  as  therein  provided.  It  was  con- 
tended that  the  deposit  by  the  treasurer  of  state 
funds  in  bank,  without  the  consent  of  either  of  the 
officers  above  named,  was  an  investment  thereof 
within  the  meaning  of  the  statute  and  accordingly 
unlawful;  but  the  court,  by  Lyon,  C.  J.,  in  dis- 
posing of  that  contention,  say:  "The  distinction 
between  a  general  deposit  of  money  in  a  bank 
payable  at  any  time  on  demand,  and  an  invest- 
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ment  of  such  money,  is  plain  and  substantial. 
By  such  deposit  the  depositor  does  not  lose  con- 
trol of  the  money,  but  may  reclaim  it  at  any  time. 
True,  he  loses  control  of  the  specific  coin  or  cur- 
rency deposited,  but  not  of  an  equal  amount  of 
coin  or  currency  having  the  same  qualities  and 
value,"  and  after  remarking  that  the  treasurer 
by  an  investment  under  the  statute  loses  control 
over  the  funds  the  learned  judge  continues: 
^The  retention  by  the  treasurer  of  substantial 
<?ontrol  over  the  funds  in  the  one  case,  and  his 
loss  of  such  control  in  the  other,  mark  the  lead- 
ing distinction  between  a  mere  deposit  of  the 
funds  and  an  investment  thereof,  as  those  terms 
are  used  in  the  statutes." 

By  reference  to  the  foregoing  certificate  of  de- 
posit it  will  be  perceived  that  the  transaction 
here  involved  differs  from  an  ordinary  general 
deposit  in  one  respect  only,  viz.,  that  the  money 
of  the  state  in  the  Capital  National  Bank  was 
payable  upon  the  return  of  the  certificates,  and 
not  subject  to  check.  It  is  therefore  directly 
within  the  reasoning  of  the  cases  cited.  But 
the  legislature  could  not,  by  the  adoption  of 
the  Criminal  Code,  have  intended  to  require  the 
impounding  of  public  funds  in  specie  in  the 
vaults  of  the  treasury  for  another  and  sufficient 
reason,  viz.,  that  the  state  had  then,  as  it  has 
now,  no  sufficient  vault  in  which  to  securely  keep 
them.  We  take  notice,  too,  for  it  is  a  matter  of 
common  notoriety  that  treasurers  have  never  kept 
the  funds  of  the  state  in  actual  cash  in  the  vaults 
of  the  treasury,  and  we  may  safely  assume  that 
they  will  never  be  so  kept,  since  no  treasurer 
could  give  the  required  bond  who  was  suspected 
of  an  intention  to  entrust  the  millions  for  which 
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he  is  accountable  to  the  utterly  insufficient  se- 
curity provided  therefor  by  the  state.  A  change 
so  radical  as  to  amount  almost  to  a  revolution 
of  the  financial  policy  of  the  state  and  which 
must  result  in  multiplied  embarrassments,  owing 
to  the  inadequate  provisions  for  investment  of 
our  rapidly  increasing  school  fund,  should  not  be 
sanctioned  upon  any  such  doubtful  ground  as  an 
amendment  of  the  Criminal  Code,  designed  to 
prevent  the  embezzlement,  by  officers,  of  public 
funds  entrusted  to  them  for  safe-keeping. 

It  was  said  by  this  court  in  Chaplin  v.  Lee,  18 
Ueb.,  440,  that  to  constitute  embezzlement  (in 
that  case  of  public  funds),  it  is  essential  that  the 
owner  be  deprived  of  the  property  mentioned,  by 
«n  adverse  use  or  holding.  According  to  the 
settled  rule  of  construction,  like  terms  in  penal 
statutes  are  presumed  to  have  been  used  accord- 
ing to  their  ascertained  sense  and  meaning.  (End- 
iich.  Interpretation  of  Statutes,  sec.  75.)  And 
the  doctrine  that  an  act  of  a  public  officer,  not 
expressly  prohibited  or  contrary  to  public  policy 
-done  in  good  faith  to  enable  him  to  execute  his 
trust,  by  preserving  the  funds  committed  to  his 
<!ustody,  is  punishable  as  an  embezzlement  in  this 
state  is,  it  would  seem,  the  rednctio  ad  absurdum 
of  the  rule  heretofore  asserted. 

Although  this  opinion  has  been  protracted 
jnuch  beyond  the  limit  intended,  I  cannot  dismiss 
the  subject  without  a  further  reference  to  State 
-v.  McFetridgCj  supra.  It  was  by  statute  of  Wis- 
•consin  in  one  section  made  the  duty  of  the  state 
treasurer,  under  a  severe  penalty,  to  pay  out,  or 
-deliver  to  persons  entitled  thereto,  the  same  iden- 
tical coin  and  currency  paid  into  the  treasury, 
and  by  another  section,  to  keep  such  coin  and 
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currency  in  the  vaults  of  the  treasury  until  law- 
fully paid  out.  By  a  third  section  it  was  made 
the  duty  of  the  governor  and  attorney  general^ 
at  least  once  in  each  quarter,  to  examine  and  see 
that  all  money  shown  by  the  treasurer's  books  to 
belong  to  the  state  was  in  the  vaults  of  the 
treasury,  and  in  case  of  deficiency,  to  require  the 
treasurer  to  immediately  supply  the  amount 
thereof.  The  chief  justice,  after  holding  that  the 
section  first  above  mentioned  was  designed,  when 
adopted  in  1858,  to  prevent  the  payment  of  state 
debts  in  depreciated  money,  concludes  as  follows: 
*^The  better  view  is,  we  think,  that  if  the  public 
creditors  receive  directly  from  the  hands  of  the 
treasurer  or  from  banks,  on  the  treasurer's  drafts 
money  having  the  same  value  and  essential  quali- 
ties as  that  paid  into  the  treasury,  the  treasurer 
does  pay  out  *the  same  moneys  received  and  held 
by  him  by  virtue  of  his  office,'  within  the  meaning 
and  intention  of  the  statutes."  And  referring  to 
the  second  section  the  same  judge  says:  "It  is  ar- 
gued that  the  term  ♦  ♦  ♦  <money,'  as  em- 
ployed in  the  statute,  means  the  actual  coin  and 
currency  of  the  country.  This  construction  is^ 
we  think,  too  narrow,  for  it  ignores  the  customary 
and  necessary  processes  universally  employed  in 
the  conduct  of  business  affairs,  and  the  methods 
by  which  the  business  of  the  treasurer's  office 
has  been  conducted  from  its  first  organization. 
♦  ♦  *  The  construction  of  section  159  con- 
tended for  would  require  the  treasurer  to  demand 
that  the  revenues  of  the  state  should  be  paid  to 
him  in  lawful  money ,that  is,  legal  tender  funds,, 
or  else  would  compel  him  to  collect  such  checks,, 
drafts,  or  certificates  of  deposit  in  lawful  money^ 
and  place  the  proceeds  and  other  money  thus 
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received  by  him  in  the  vault  in  his  office  in  order 
to  be  prepared  for  the  official  inspection  of  the 
governor  and  attorney  general.  It  is  impossible 
to  impute  any  such  absurd  intention  to  the  leg- 
islature. It  may  be  conceded  for  the  purposes 
of  the  case  that  such  restricted  construction  of 
the  statute  in  respect  to  what  is  meant  by  the 
vaults  of  the  treasury  is  the  correct  one,  ♦  ♦  ♦ 
but  we  cannot  agree  that  the  word  ^money'  as 
there  employed  means  only  the  actual  coin  and 
currency  in  circulation  as  money.  Such  a  con- 
struction would  be  extremely  technical,  and  is, 
we  think,  uncalled  for.  'Money'  is  a  generic  term 
and  may  mean  not  only  legal  tender  coin  and  cur- 
rency, but  also  any  other  circulating  medium  or 
any  instrument  or  token  in  general  use  in  the 
commercial  world  as  the  representatives  of  value. 
It  includes  whatever  is  lawfully  and  actually 
current  in  commercial  transactions,  as  the  equiv- 
alent of  legal  tender  coin  and  currency.  ♦  ♦  ♦ 
Certificates  of  deposit  or  other  vouchers  for 
money  deposited  in  solvent  banks,  payable  on  de- 
mand, are  a  most  convenient  medium  of  exchange 
and  are  extensively  used  in  commercial  and  finan- 
cial transactions  to  represent  the  money  thus  de* 
posited.  ♦  ♦  ♦  Hence  the  same  are  'money' 
within  the  meaning  of  section  159,  and  its  re- 
quirements in  that  behalf  were  complied  with  by 
the  treasurer  if  ♦  ♦  ♦  [there  is]  found  in  the 
'vaults  of  the  treasury'  the  amounts  called  for  by 
the  books  of  the  secretary  of  state  and  treasurer, 
although  portions  thereof  were  in  such  certifi- 
cates or  vouchers."  Cooley,  C.  J.,  in  discussing 
the  precise  question  here  presented  in  City  of  Jjinr 
sing  V.  Wood^  57  Mich.,  201,  uses  this  language: 
"If  Wood  had  first  drawn  the  money  from  the 
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bank^  and  Edmunds  [his  successor}  had  taken  and 
Immediately  deposited  it,  the  latter  unquestiona- 
bly, if  he  had  a  right  to  the  moneys,  would  have 
taken  upon  himself  all  risks.  What  difference  it 
can  make  that  the  parties  did  not  count  out  the 
money  and  then  count  it  in  again,  I  do  not  per- 
ceive. It  is  manifest  that  all  parties  at  the  time 
understood  that  the  fund  had  been  transferred  to 
Edmunds,  and  it  is  certain  that  he  had  all  the  evi- 
dences of  right,  and  the  complete  and  absolute 
control." 

The  foregoing  comprehensive  definition  of  the 
term  "money"  as  there  employed  accords  with 
the  views  of  other  writers  and  appears  to  be  al- 
together reasonable.  (Vide  Webster's  Dictionary; 
Century  Dictionary;  Paul  v.  Bally  31  Tex.,  10;  Ken- 
tiedjf  V.  Brier Cy  45  Tex.,  305;  Taylor  v.  RoUnsoriy  34 
Fed.  Rep.,  678.) 

It  is  necessary  to  here  again  briefly  refer  to 
some  of  the  cases  of  which  mention  has  been  made 
from  this  court.  In  Cedar  County  v.  Jenal  the  de- 
cision was  apparently  right  upon  the  facts,  there 
being  evidence  tending  to  prove  that  the  certifi- 
cates of  deposit  there  involved  were  accepted, 
not  as  in  this  case,  in  payment,  but  for  collection 
as  credit  only,  by  Howard,  the  defendant's  suc- 
cessor in  office.  In  State  v.  Hill  the  controlling 
question  was  whether  the  alleged  breach  of  his 
official  bond,  by  the  principal  defendant,  occurred 
in  Douglas  county  or  Lancaster  county,  jurisdic- 
tion being  claimed  in  behalf  of  the  district  court 
for  the  first  named  county,  by  reason  of  the  de- 
posit by  Hill  as  treasurer  of  state  fundsy  in  cer- 
tain banks  in  the  city  of  Omaha.  The  petition 
distinctly  charged  a  loan  of  the  money  so  depos- 
ited, and  which  allegation  was  for  the  purpose  of 
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the  objection  to  the  jurisdiction  of  the  court 
taken  as  true;  and  what  was  in  fact  decided  is 
that  Hill,  in  withdrawing  state  funds  from  the 
vaults  of  the  treasury  for  the  purpose  of  unlaw- 
fully loaning  the  sam^  as  alleged,  in  the  city  of 
Omaha,  was  thereby,  eo  instanti^  guilty  of  conver- 
sion, whether  in  the  consummation  of  his  pur- 
pose such  funds  were  subsequently  loaned  in 
Douglas  county  or  elsewhere.  The  question  here 
presented  was  not  involved  in  that  case,  the 
language  quoted  therefrom  in  apparent  conflict 
with  the  views  here  expressed  being  responsive 
to  the  arguments  of  counsel  for  the  respective 
parties,  and  should,  as  evidently  intended,  be  re- 
garded as  obiter  only. 

I  fully  appreciate  the  importance  of  the  doc- 
trine stare  decisisy  and  with  what  reluctance 
courts  consent  to  the  reversal  of  rules  es- 
tablished by  repeated  decisions,  although  con- 
fessedly erroneous,  particularly  such  as  have 
become  rules  of  property.  In  such  cases,  accord- 
ing to  the  dictates  of  common  justice,  they  should 
be  adhered  to  until  changed  by  statute.  There 
are,  it  is  true,  to  be  found  cases  holding  that  the 
same  principle  is  applicable  to  all  statutory  con- 
structions, whether  involving  rules  of  property 
or  mere  questions  of  practice;  but  such  a  conse- 
cration of  the  doctrine  of  stare  decisis  is  opposed 
to  reason  and  the  overwhelming  weight  of  au- 
thority. That  rule,  like  all  others,  is  not  without 
its  exceptions,  and,  in  the  absence  of  complica- 
tions resulting  from  property  rights,  it  is  the  un- 
doubted privilege,  if  not  indeed  the  duty,  of 
courts  to  re-examine  their  decisions  whenever 
satisfied  that  they  are  fundamentally  wrong. 
Such  decisions  ought,  in  the  language  of  Chan- 
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cellor  Kent,  "to  be  examined  without  fear  and 
revised  without  reluctance,  rather  than  to  have 
the  character  of  our  law  impaired,  and  the  beauty 
and  harmony  of  the  system  destroyed  by  the  per- 
petuity of  error.''  (1  Kent,  Commentaries,  •477; 
Black,  Interpretation  of  Laws,  403,  404j  Endlich, 
Interpretation  of  Statutes,  sec.  363.)  It  is  cer- 
tainly not  discrediting  the  wisdom  of  our  prede- 
cessors to  hold,  as  must  eventually  be  done,  that 
the  doctrine  running  through  the  cases  cited  is 
unsound  in  principle  and  unjust  alike  to  the 
state,  to  its  servants,  and  to  the  public  at  large, 
for  time  and  experie.nce  are,  after  all,  the  logic  by 
which  to  judge  rules  of  law  as  well  as  morals, 
and  our  fondest  hope  is  that  our  work  may,  when 
tried  by  that  infallible  test,  be  found  equal  in 
point  of  merit  to  theirs. 

To  repeat,  the  motion  for  a  new  trial  should  be 
denied  and  the  cases  mentioned,  so  far  as  they 
conflict  with  the  rules  herein  stated,  should  be 
overruled. 

Irvine,  0. 

In  my  opinion  the  verdict  rendered  is  the  only 
one  which  could  properly  be  rendered  under  the 
evidence;  and  it  is  therefore  unnecessary  to  con- 
sider whether  or  not  the  instructions  given  were 
in  all  respects  technically  correct.  Brevity,  in  so 
far  as  the  importance  of  the  questions  presented 
permits,  is  imperative,  and  I  shall  therefore,  in 
stating  my  views,  omit  references  to  the  numer- 
ous authorities  which  have  been  consulted  upon 
the  consideration  of  interlocutory  applications, 
and  during  the  two  trials  of  the  case;  nor  do  I 
feel  that  I  would  be  warranted  in  any  very  ex- 
tended presentation  of  the  reasons  for  my  own 
conclusions. 
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The  case  of  the  state  rests  entirely  on  the  gen- 
erally accepted  construction  of  the  case  of  Cedar 
County  V.  Jenalj  14  Neb.,  254.  That  doctrine  is  that 
it  is  the  duty  of  treasurers  to  keep  all  funds  com- 
mitted to  their  custody  in  specie;  and  that  their 
obligations  can  only  be  satisfied  by  the  payment 
to  their  successors  of  all  undisbursed  funds  by  the 
delivery  "of  that  which  by  the  law  of  the  land  is 
recognized  as  money."  The  phrase  quoted  is  cer- 
tainly somewhat  vague;  but  according  to  the 
state's  construction  thereof, — and  this  construc- 
tion is  warranted  by  the  Jenal  Case^ — checks,  cer- 
tificates of  deposit,  and  instruments  of  like  char- 
acter do  not  come  within  the  requirement  of  the 
law,  although  the  commercial  world  may  regard 
them  as  so  far  partaking  of  the  characteristics  of 
money  that  their  acceptance  in  lieu  thereof  may 
bind  individuals  in  private  transactions.  It  is  to 
my  mind  somewhat  doubtful  whether  the  present 
case  presents  a  state  of  facts  similar  to  those  be- 
fore the  court  in  the  Jenal  Case.  In  this  case 
there  is  no  doubt  that  Hill  not  only  tendered  to 
his  successor  certificates  of  deposit  in  lieu  of 
money,  but  his  successor  Actually  accepted  those 
representing  the  deposit  in  the  Capital  National 
Blank.  Two  certificates  of  other  banks  he  refused 
to  accept,  whereupon  Hill  delivered  money  in 
lieu  of  them.  In  the  Jenal  Case  the  plea  was  that 
instead  of  delivering  the  money  to  his  successor, 
Jenal  paid  it  to  a  foreign  banker  at  his  successor's 
direction,  and  delivered  certificates  evidencing 
such  payment  to  the  successor;  and  that  the  suc- 
cessor had  accepted  such  acts  as  payment  to  him. 
The  report  of  the  case  discloses  that  the  successor 
denied  having  agreed  to  accept  the  certificates. 
What  the  evidence  was  otherwise  on  this  question 
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does  not  appear.  I  would  have  no  doubt  that 
nothing  short  of  the  actual  acceptance  of  the  cer- 
tificates by  the  successor  would  operate  as  a  dis- 
charge. Conceding,  however,  that  this  case  does 
fall  within  the  principle  of  the  Jenal  Casey  or 
rather  that  the  facts  of  the  Jenal  Case  were  broad 
enough  to  render  the  doctrine  there  announced 
direct  authority  as  applied  to  this  case,  still  I 
think  the  state  has  entirely  failed  to  prove  the 
breach  of  the  bond  alleged  in  its  petition.  If  a 
treasurer  is  entitled  to  credit  for  disbursements 
or  the  delivery  to  his  successor  only  when  "that 
which  by  the  law  of  the  land  is  recognized  as 
money"  has  been  disbursed  or  delivered,  it  would . 
seem  to  follow  necessarily  that  he  is  chargeable 
as  for  money  only  when  he  has  received  "that 
which  by  the  law  of  the  land  is  recognized  as 
money."  If  Hill  is  not  entitled  to  credit  for  the 
certificates  which  Bartley  accepted  from  him, 
how  can  it  be  said  that  Bartley  is  chargeable 
with  those  certificates  as  money,  and  how  can 
it  be  said  that  Hill  is  chargeable  as  for  money 
received  with  any  paper  or  credits  received  at 
the  commencement  of  or  during  his  term  of  office? 
The  evidence  shows  that  but  a  very  small  portion 
of  the  deposits  made  in  the  Capital  National 
Bank  were  of  money,  and  there  was  drawn  from 
the  bank  in  money  and  lawfully  disbursed  by 
Hill  more  than  the  money  deposits.  The  bal- 
ance remaining  in  the  bank  at  the  close  of  his 
term  was  created  solely  by  the  deposit  of  instru- 
ments which  under  the  rule  In  the  Jenal  Case  were 
not  money  In  Hill's  hands.  If  the  Jetml  Case 
should  be  followed  at  all,  it  must  be  followed  to 
its  full  extent  and  be  applied  on  one  side  of  the 
account  as  well  as  on  the  other;  and  this  must  be 
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true  of  the  receipts  and  deposits  made  during 
HilPs  term  of  office,  as  well  as  of  the  balance  re- 
ceived by  him  from  his  predecessor.  If  the  rule 
is  to  be  so  applied,  not  a  dollar  with  which  Hill 
is  chargeable  as  for  money  was  traced  into  the 
account,  except  as  it  was  traced  out  again  under 
circumstances  entitling  Hill  to  credit  therefor. 
The  question  of  the  application  of  the  payments 
by  the  bank  is  therefore  entirely  immaterial.  So 
that  I  concur  with  Commissioner  Ryan  in  his 
opinion  that  upon  the  state's  own  theory  of  the 
case  it  cannot  complain  of  the  verdict.  On  that 
theory  it  may  be  that  a  treasurer  commits  a 
breach  of  duty  when  he  does  not  insist  on  having 
all  payments  made  to  him  in  money,  and  that  it 
was  a  breach  of  the  bond  for  Hill  to  receive  from 
his  predecessor  and  from  debtors  of  the  state  dur- 
ing his  term  things  other  thaxi  money;  but  the 
state  did  not  frame  its  petition  on  that  theory.  It 
charges  no  such  breach.  On  the  contrary,  it 
charges  Hill  in  express  language  with  the  receipt 
of  all  sums  in  money.  But  for  my  own  part  I 
would  not  be  prepared  to  let  the  decision  rest  on 
so  technical  a  view,  especially  as  I  entertain  the 
doubt  alluded  to  as  to  the  real  extent  of  the  doc- 
trine of  the  Jenal  Case;  and  as  I  entertain  a  great 
deal  more  than  a  doubt  as  to  the  correctness  of 
that  doctrine  if  it  goes  to  the  extent  which  the 
state  must  claim  for  it  in  order  to  support  its  ac- 
tion. In  other  words,  I  believe  that  the  incoming 
treasurer  represented  the  state  in  accounting  with 
his  predecessor;  and  if  he  received,  as  the  evi- 
dence shows  he  did,  these  certificates  in  satisfac- 
tion of- so  much  of  the  state's  claim  against  Hill, 
the  state  was  bound  by  his  action.  If  such  action 
was   improper   and    the   state    suffered    a   loss 
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thereby,  the  remedy  would  not  be  against  Mr. 
Hill.  Hill  parted  with  the  eertificates  on  the 
faith  of  his  successor's  accepting  them.  He  lost 
their  possession.  He  lost  their  legal  title.  In 
the  week  or  more  which  elapsed  between  the  de- 
livery of  the  certificates  to  Mr.  Bartley  and  the 
failure  of  the  bank,  Hill  had  no  control  over  the 
deposit,  and  was  utterly  powerless  by  any  act  of 
his  to  obtain  payment  from  the  bank  and  defeat 
the  loss.  The  state  had  provided  no  means 
whereby  the  treasurer  could  safely  keep  in  specie 
the  moneys  of  the  state.  Indeed,  it  has  become 
impossible  for  the  state  to  conduct  its  business 
transactions  by  barbarous  or  mediaeval  methods. 
Its  business  is  too  vast  and  too  much  interwoven 
with  the  private  business  of  its  citizens  to  permit 
it  to  entirely  ignore  the  universal  usages  of  com- 
merce. Whether  it  will  or  not,  it  is  forced  to 
more  or  less  adapt  itself  to  these  usages.  I  think 
our  statutes  relating  to  the  business  operations  of 
the  state  should  be  construed  as  having  been 
adopted  with  reference  to  the  prevailing  commer- 
cial customs;  and  the  proposition  that  Hill  and 
his  bondsmen  should  be  held  liable  for  the  loss  in 
this  case,  under  all  its  circumstances,  must  ap- 
pear to  any  man  at  all  versed  in  commercial  or 
financial  transactions  as  harsh,  unreasonable,  and 
unjust. 

I  think  there  is  another  reason  why  this  verdict 
should  not  be  set  aside,  which  is  perfectly  con- 
clusive. What  is  known  as  the  depository  law 
went  into  effect  at  the  expiration  of  HilPs  term, — 
that  is,  not  later  than  January  14,  1893.  Under 
this  statute,  banks  may  present  their  bonds  to  the 
state  for  the  security  of  state  moneys  deposited. 
These  bonds  are  submitted  to  a  board  consisting 
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of  the  governor,  secretary  of  state,  and  attorney 
general  for  approval.  Upon  the  approval  of  such 
a  bond  the  bank  becomes  a  recognized  state  de- 
pository. The  treasurer  is  not  only  permitted, 
but  he  is  required,  to  keep  all  the  current  funds  in 
his  hands  on  deposit  in  these  designated  banks, 
and  he  is  subject  to  indictment  and  punishment 
if  he  willfully  fails  to  do  so.  He  is  expressly  by 
the  statute  relieved  from  liability  on  account  of 
loss  of  money  while  so  deposited.  This  was  the 
law  when  Mr.  Bartley's  term  of  office  began;  and 
on  that  day,  January  14, 1893,  the  governor,  secre- 
tary of  state,  and  attorney  general  approved  such 
a  bond  tendered  by  the  Capital  National  Bank  in 
the  sum  of  |700,000.  This  must  have  been  one  of 
the  first,  if  not  the  very  first,  bonds  approved; 
and  the  treasurer  was  thereby  authorized  to  de- 
posit in  the  Capital  National  Bank  |350,000.  It 
is  fair  to  presume  that  at  that  time  the  condition 
■of  the  treasury  was  such  as  technically  to  require 
a  deposit  of  that  full  amount.  On  the  16th  of 
January  Mr.  Bartley  indorsed  the  certificates  of 
deposit  received  from  Hill  and  caused  them  to  be 
delivered  to  the  bank,  and  opened  a  general  ac- 
count with  the  bank  under  the  depository  law, 
receiving  on  behalf  of  the  state  credit  thereon  for 
the  amount  of  these  certificates,  which  were  re- 
tained by  the  bank  and  canceled.  Between  the 
16th  and  the  21st  of  January  about  |49,000  was 
withdrawn  by  check  from  this  account.  There 
can  be  no  doubt  that  at  that  time  Mr.  Bartlev  was 
authorized  to  deposit  that  amount  of  money  in  the 
bank.  There  can  be  little  doubt  that  the  law  re- 
quired him  to  do  so.  Whether  he  was  authorized 
to  receive  credit  in  the  bank  by  transfer  from  Hill 
or  not,  he  was  authorized  to  receive  a  credit  bv 
39 
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deposit  thereafter.  The  state  by  this  act  became 
the  creditor  of  the  bank  to  the  amount  of  the  cer- 
tificates, and  there  can  be  no  doubt  that  from  the 
moment  that  deposit  was  made  all  remedies  upoD 
the  certificates  were  lost.  Neither  Hill  nor  Bart* 
ley  had  any  longer  any  right  thereto  or  interest 
therein.  There  was  a  complete  novation.  The 
bank  discharged  its  liability  to  the  holder  of  the 
certificates  by  assuming  with  the  consent  of  the 
state  an  equivalent  liability  to  the  state.  To  this^ 
position  the  state  makes  two  answers.  In  the 
first  place  it  says  that  the  depository  law  is  uncon- 
stitutional. In  the  second  place  it  says  that  the 
bank  was  at  the  time  of  the  deposit  insolvent; 
that  the  certificates  were  worthless  and  therefore 
did  not  operate  as  a  valid  deposit. 

In  answer  to  the  first  contention  it  may  be  said 
that  in  Hopkins  i\  Scott,  38  Neb.,  661,  a  number  of 
constitutional  objections  to  the  act  were  consid- 
ered, and  it  was  held  that  it  was  not  bad  for  anr 
of  the  reasons  then  suggested.  The  state  now 
presents  an  additional  objection  arising  out  of 
section  22,  article  3,  of  the  constitution,  providing^ 
among  other  things,  that  "No  money  shall  be 
drawn  from  the  treasury  except  in  pursuance  of 
a  specific  appropriation  made  by  law,  and  on  the 
presentation  of  a  warrant  issued  by  the  auditor 
thereon."  It  is  argued  that  this  law  contemplates 
the  withdrawal  of  money  without  an  appropria- 
tion and  without  a  warrant.  The  provision 
quoted,  however,  manifestly  applies  to  the  ulti- 
mate disbursement  of  moneys  in  payment  of 
claims  against  the  state,  and  has  no  reference  to 
any  provisions  which  the  legislature  might  see  fit 
to  make  in  regard  to  the  custody  or  investment  of 
money  while  in  the  treasury  awaiting  disburse- 
ment. 
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The  second  argument  is  not,  In  my  opinion^ 
sound.  No  question  is  presented  of  fraud  on  the 
part  either  of  Mr.  Hill  or  Mr.  Bartley.  It  is  not 
pretended  that  either  knew  the  bank  was  insol- 
vent. The  state  was  willing  that  its  money 
should  be  lent  to  the  bank,  and  the  state's  officers 
had  approved  security  offered  by  the  bank  as  sat- 
isfactory. It  must  be  admitted  that  had  Bartley 
deposited  money  to  the  amount  for  which  he  ob- 
tained credit  at  the  bank,  such  a  deposit  would 
have  been  lawful.  If  he  had  presented  the  certifi- 
cates to  the  paying  teller,  had  received  paj^ment 
thereof  in  money,  and  had  immediately  redepos- 
ited  that  money  with  the  receiving  teller,  there 
could  be  no  doubt  of  the  validity  of  the  deposit. 
I  cannot  see  that  the  situation  is  changed  because 
that  process  was  not  adopted.  If  A  gives  to  B  his 
check  on  a  bank  in  payment  of  a  debt,  and  B  de- 
posits the  check  in  the  bank  on  which  it  is  drawa 
and  receives  credit  on  his  own  account  for  the 
amount  of  the  check,  the  amount  being  at  the 
same  time  charged  to  A  by  the  bank,  is  not  the 
debt  from  A  to  B  satisfied,  there  being  no  fraud  in 
the  transaction,  both  men  believing  the  bank 
good,  even  though  it  does  afterwards  develop  that 
the  bank  was  insolvent?  In  that  case  it  was  B 
who  gave  credit  to  the  bank  and  who  took  the  risk 
of  its  insolvency.  He  was  willing  to  accept  the 
bank  as  his  debtor.  The  case  is  very  different 
from  that  suggested  in  argument,  of  the  deposit  in 
one  bank  of  a  check  drawn  on  another  which  f  ail» 
before  the  check  is  collected.  In  the  latter  case 
the  payee  of  the  check  has  not  accepted  the  bank 
on  which  it  was  drawn  as  his  general  debtor.  The 
payment  is  in  such  case  conditional  at  best.  This 
case  is  precisely  analogous  to  that  first  supposed ; 
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and  I  think  that  whatever  may  have  been  the  law 
before  the  depository  act  took  effect,  the  state  is 
now  in  the  banking  business  and  in  its  banking 
transactions  acquires  the  same  rights  and  sub- 
jects itself  to  the  same  liabilities  as  an  individual. 
There  is  no  possible  doubt  that  the  state  for  this 
money  has  a  remedy  upon  the  depository  bond 
given  by  the  bank.  If  the  sureties  on  that  bond 
were  insufficient,  the  responsibility  certainly  does 
not  rest  upon  Mr.  Hill  or  his  sureties. 

On  this  aspect  of  the  case  I  think  the  decision 
of  the  court  and  the  reasoning  of  Judge  Lake  in 
Hughes  v.  Kelloggj  3  Neb.,  186,  is  directly  in  point 
and  conclusive. 

Harrison,  J. 

I  concur  in  the  doctrine  announced  in  para- 
graphs 11,  12,  16,  and  18  of  the  syllabus  to  the 
opinion  in  this  case  written  by  Chief  Justice  Post, 
also  in  what  is  stated  in  paragraphs  2,  4,  7,  8,  and 
10  of  the  syllabus  of  the  opinion  written  by  NoR- 
VAL,  J.,  of  which  I  call  attention  to  Nos.  7  and  8, 
stating: 

"7.  The  legislature  has  the  power  to  ratify  the 
act  of  an  outgoing  state  treasurer  in  turning  over 
to  his  successor,  as  money,  certificates  of  deposit 
issued  by  a  bank. 

"8.  Held,  that  the  record  discloses  such  a  ratifi- 
cation in  this  case." 

I  also  agree  with  Commissioner  Irvine  in  the 
statement  that  "The  deposit  by  Hartley,  under  the 
depository  law,  of  the  certificates  received  by  him 
from  Hill  in  the  same  bank  which  issued  them, 
the  cancellation  of  the  certificates,  and  the  state's 
accepting  a  credit  on  open  account,  operated  a 
novation,  made  the  bank  the  state's  debtor,  and 
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released  Hill  from  liability;"  and  also  agree  with 
the  conclusion  of  Commissioner  Ryan,  that  under 
the  issues  presented  in  the  cause  there  was  suffi-- 
cient  evidence  to  sustain  the  verdict  rendered, 
and  it  must  therefore  stand. 

Ragan,  C. 

I  agree  with  the  conclusion  of  Ryan,  C,  that  the 
motion  for  a  new  trial  must  be  overruled  and 
judgment  entered  for  the  defendants.  I  also  con- 
cur in  the  views  expressed  by  the  chief  justice, 
and  entirely  agree  with  Irvine,  C,  that  "The  de- 
posit by  Hartley,  under  the  depository  law,  of  the 
certificates  received  by  him  from  Hill,  in  the  same 
bank  which  issued  them,  the  cancellation  of  the 
certificates,  and  the  state's  accepting  a  credit  on 
open  account  for  their  amount,  operated  a  nova- 
tion, made  the  bank  the  state's  debtor,  and  re- 
leased Hill  from  liability."  I  also  concur  in  points 
2,  4,  and  10  of  the  syllabus  of  the  opinion  by 

NORVAL,  J. 


47    549 

Ohicago,  Burlington  &  Quincy  Railroad  Com-   m  m 
pany  v.  State  of  Nebraska,  ex  rel.  City 
OF  Omaha. 

Filed  Mabch  18, 1896.    No.  7805. 

1.  Police  Power.  The  eseential  quality  of  the  police  power 
ae  a  goyemmental  agency  is  that  it  imposes  upon  per- 
sons and  property  burdens  designed  to  promote  the 
safety  and  welfare  of  the  public  at  large. 

2. .    The  legislature  cannot,  under  the  guise  of  police 

regulations,  arbitrarily  invade  personal  rights  or  private 
property.    There  must  be  some  obvious  and  real  connec- 
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tion  between  the  actual  proYlBlons  of  such  measures  and 
their  assumed  purpose. 

3.  Constltutioixal  Law:  Pbopebty  Rights:  Public  Use:  Due 

Fbocess  of  Law.  "Due  process  of  law,"  as  the  term  is 
used  in  the  state  and  federal  constitutions,  does  not  nec- 
essarily imply  a  hearing,  by  one  whose  property  is  ta^en 
or  damaged  for  public  use,  according  to  the  established 
practice  in  courts  of  common  law  or  equity,  but  is  satis- 
fled  whenever  an  opportunity  is  afforded  to  invoke  the 
equal  protection  of  the  law  by  judicial  proceedings  ap- 
propriate for  the  purpose  and  adequate  to  secure  the 
end  and  object  sought  to  be  attained. 

4.  Legislature:  Public  Welfabe:  Contbacts.   The  power  of 

the  legislature  to  subserve  the  general  welfare  of  the 
people  by  all  needful  and  proper  regulations  in  the  in- 
terest of  health  and  safety,  is  inherent  in  the  sover- 
eignty of  the  state  and  cannot  be  bartered  away  by 
contract  or  otherwise. 

6.  ICunicipal  Corporations:  Police  Poweb.    Such  power  may 
be  asserted  directly  by  the  legislature,  or  may,  in  the  ab- 
sence of  constitutional  restrictions  upon  the  subject,  be 
delegated  to  the  several  municipal  corporations  or  other 
agencies  provided  for  its  exercise. 

6.  Statutes:  Pbopebty  Rights:   Coubts.    The  power  of  the 

legislature  over  private  property  is  not  absolute.  But 
while  it  cannot  at  will  impose  upon  property  burdens 
so  excessive  and  unreasonable  as  to  work  a  practical 
confiscation  thereof,  the  courts  will  never  interfere  to 
prevent  the  enforcement  of  statutes  on  account  of  any 
mere  difference  of  opinion  between  them  and  the  law- 
making power  of  the  government  respecting  the  wisdom 
or  necessity  of  particular  measures. 

7.  Municipal    Corporations:     Railboad     Companies:     Via- 

ducts: Repaib.  The  provision  of  the  charter  of  the 
city  of  Omaha  (Compiled  Statutes,  ch.  12a,  sec.  48),  au- 
thorizing said  city,  by  ordinance,  to  require  railroad 
companies  to  construct  and  keep  in  repair  viaducts  over 
streets  therein,  crossed  by  their  tracks,  is  a  valid  exer- 
cise of  the  police  power  of  the  state. 

8.  City  Ordinances:  Railboad  Companies:   Viaducts:   Con- 

tbacts.  Ordinance  requiring  the  reconstruction  by  two 
railroad  companies  of  specific  portions  of  a  viaduct  pre- 
viously erected  by  them  Jointly  with  the  city,  held,  not 
to  violate  prior  contract  obligations. 
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S. :   :   :   Repairs:   Pabties.     Nor  is  such 

ordinance  Told  as  against  the  railroad  companies 
therein  named  as  the  owners  of  said  roads  for  the  fail- 
ure of  the  city  to  proceed  against  other  companies  en- 
gaged in  operating  one  or  more  of  said  tracks  as  lessees 
of  the  owners,  the  charter  obligation  being  imposed 
upon  railroad  companies  owning  or  operating  separate 
lines  of  track. 

10.  Mandamus:  Railroad  Companies.  The  duty  of  railroad 
companies  to  construct  or  repair  viaducts  within  the  city 
of  Omaha  may  be  enforced  by  writ  of  mandamus. 

Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Ambrose,  J. 

The  opinion  contains  a  statement  of  the  case. 

C.  J.  Oreene^  for  plaintiff  in  error: 

The  provisions  of  section  48  of  the  city  charter 
do  not  apply  to  viaducts  existing  at  the  time  they 
went  into  operation,  but  to  those  only  to  be  there- 
after constructed.  {Chetc  Heong  v.  United  States^ 
112  U.  S.,  559;  State  v.  Stein,  13  Neb.,  530;  Bart- 
ruff  V.  Remey,  15  la.,  257;  Mcintosh  v.  Kilbournej 
37  la.,  420;  2  Dillon,  Municipal  Corporations,  sec. 
1018;  City  of  Lincoln  v.  Walker,  18  Neb.,  244;  City 
of  Plattmnouth  v.  Mitchelly  20  Neb.,  228;  Poxwarthy 
-$).  City  of  Hastings,  25  Neb.,  133;  City  of  Lincoln  v. 
Smith,  28  Neb.,  762;  Kinney  v.  City  of  Tehamah,  30 
Neb.,  605;  City  of  Omaha  v.  Randolph,  30  Neb.,  699; 
Watsm  V.  Tripp,  11  R.  I.,  98.) 

The  provisions  of  the  ordinance  authorize  the 
taking  of  respondent's  property  without  due  pro- 
cess of  law  and  also  impair  the  obligations  of  the 
contracts  under  which  the  respondent's  track  was 
located  and  the  viaduct  constructed.  {Edwards  v. 
Kearzey,  96  U.  S.,  595;  l^ew  Orleans  Gas  Light  Co. 
t7.  Louisiana  Light  Co.,  115  U.  S.,  650;  Slaughter 
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House  CaseSy  16  Wall.  [U.  S.],  62;  Stone  v.  Miosis- 
sippiy  101  U.  S.,  814 ;  Bridge  Proprietors  v.  Hohokim- 
Co.y  1  Wall.  [U.  S.],  116;  Tlie  Binghampton  Bridge,, 
3  Wall.  [U.  S.],  51;  West  River  Bridge  Co.  v.  DiXy  6 
How.  [U.  S.],  531;  Pontchartrain  R.  Co.  v.  Orleans 
Navigation  Co.y  15  La.,  413;  Crescent  City  Oa^sUght 
Co.  V.  New  Orleans  Gaslight  Co.,  27  La.  Ann.,  147; 
St.  Annans  Asylum  v.  City  of  New  OrleanSy  105  U.  S.^ 
368;  Honie  of  the  Friendless  v.  Rouse y  8  WalL  [U* 
S.],  430;  New  Jersey  v.  Wilson^  7  Cranch  [U.  S.]^ 
166;  State  Bank  of  Ohio  v.  Knoopy  16  How.  [U.  S.]^ 
376;  Gordon  v.  Appeal  Tax  Court y  3  How.  [U.  S.]> 
133;  Wilmington  &  R.  R.  Co.  v.  Reidy  13  Wail.  [U. 
S.],  266;  Humphrey  v.  Pegues,  16  Wall.  [U.  S.]^ 
248;  Farrington  v.  Tennesseey  95  U.  S.,  689;  Ohio 
Life  Ins.  c6  Trust  Co.  v.  Debolty  16  How.  [U.  S.],  428; 
Ward  r.  Farwelly  97  111.,  593;  Coast  Line  R.  Co.  i\ 
City  of  Savannahy  30  Fed.  Kep.,  646;  State  v.  Cor- 
rigan  Consolidated  Street  R.  (7o.,  85  Mo.,  263;  /Ki- 
nois  C.  R.  Co.  v.  City  of  Bloomingtony  76  111.,  447; 
Siouw  City  Street  R.  Co.  v.  SiounP  Cittjy  138  U.  S.,  98; 
Peck  V.  Chicago  &  N.  W.  R.  Co.y  94  U.  S.,  164;  Bos- 
ton Beer  Co.  v.  MassachusettSy  97  U.  S.,  25;  North- 
western  Fertilizing  Co.  v.  Hyde  Parky  97  U.  S.,  663; 
Butchers^  Union  Slaughter -House  &  Live-Stock  Land'- 
ing  Co.  v.  Crescent  City  Live-Stock  Ijanding  d  Slaugh- 
ter-House  Co.y  111  U.  S.,  746.) 

The  respondent  is  under  no  legal  duty  to  make 
the  repairs  in  question,  for  the  reason  that  in  the 
proceedings  of  its  council  to  impose  such  duty  or 
obligation  the  relator  has  failed  to  observe  the 
requirements  of  section  48  of  the  city  charter. 

If  the  act  under  consideration  can  be  justified, 
it  must  be  as  an  exercise  of  that  power  which 
abides  with  the  state  to  be  used  when  necessary 
to  secure  the  public  safety.  {County  of  Santa  Clant 
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V.  Southern  P.  R.  Co.,  18  Fed.  Rep.,  392;  Netcland 
V.  Marsh,  19  111.,  376;  Bigdow  v.  West  Wisconsin  R, 
Co.,  27  Wis.,  478;  Dow  v.  Norris,  4  N.  H.,  16:  City 
of  Dubuque  v.  Illinois  C.  R.  Co.,  39  la.,  56 ;  People  v. 
Supervisors  of  Orange  County,  17  N.  Y.,  235;  Bois- 
dere  v.  Citizens  Bank,  29  Am.  Dec.  [La.],  453.) 

A  hearing,  or  an  opportunity  for  one,  is  essen- 
tial to  the  validity  of  the  act  and  the  proceedings 
nnder  it.  {Hagar  v.  Reclamation  District,  111  U.  S., 
701;  Barhyte  v.  Shepherd,  35  N.  Y.,  238;  Hassan  v. 
City  of  Rochester,  67  N.  Y.,  528;  Stuart  v.  Palmer, 
14t  N.  Y.,  183;  Williams  v.  Weaver,  75  N.  Y.,  30; 
Jordan  v.  Hyatt,  3  Barb.  [N.  Y.],  275;  Ireland  v. 
City  of  Rochester,  51  Barb.  [N.  Y.],  416;  State  v. 
City  of  Jersey  City,  24  N.  J.  Law,  662;  State  v.  Town 
of  Mornstown,  34  N.  J.  Law,  445;  Griffin  v.  Mixon, 
38  Miss.,  434;  Overing  v.  Foote,  65  N.  Y.,  269; 
Thomas  v.  Gain,  35  Mich.,  155;  State  v.  City 
of  Plainfield,  38  N.  J.  Law,  97;  Patten  v.  Oreen, 
13  Cal.,  325;  San  Mateo  County  v.  Southern  P.  R. 
Co.,  8  Sawy.  [U.  S.  C.  C],  238;  Darling  v.  Gunn,  50 
111.,  424;  Gatch  v.  City  of  Des  Moines,  63  la.,  718; 
Trustees  v.  City  of  Davenport,  65  la.,  633;  Ulman  v. 
Mayor  of  City  of  Baltimore,  21  Atl.  Rep.  [Md.],  711 ; 
Boorman  v.  City  of  Santa  Barbara,  4  Pac.  Rep., 
[Cal.],  31;  Campbell  v.  Dwiggins,  83  Ind.,  473;  State 
V.  Mayor  of  City  of  Newark,  25  N.  J.  Law,  399;  City 
of  St.  Louis  V.  Hill,  22  S.  W.  Rep.  [Mo.],  861;  Brad- 
ley V.  Fallbrook  Irrigation  District,  68  Fed.  Rep., 
948;  McMillen  v.  Anderson,  95  TJ.  S.,  37;  Davidson 
V.  Board  of  Administrators  of  New  Orleans,  96  U.  S., 
97.) 

Notice  must  be  given  fo  persons  interested. 
{Hess  V.  Cole,  3  Zab.  [N.  J.],  116;  Coster  v.  New 
Jersey  Railroad  &  Transportation  Co.,  3  Zab.  [N.  J.], 
227;  Vail  v.  Morris  d  E.  R.  Co.,  1  Zab.  [N.  J.],  191; 
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In  re  Flatbush  Avenue,  1  Barb,  [N.  Y.],  286;  Owners 
of  Ground  v.  Mayor  of  City  of  Albany,  15  Wend.  [N. 
Y.],  374;  Vantilburgh  v.  Shann,  4  Zab.  [N.  J.],  740; 
Kirby  v.  Shaw,  19  Pa.  St.,  258;  Sclienley  v.  Common- 
wealth, 36  Pa.  St.,  29;  McOonigU  v.  Alleghany  City, 
4A  Pa.  St.,  118;  In  re  Washington  Avenue,  69  Pa. 
St.,  360;  City  of  Paterson  v.  Society  for  Establishing 
Useful  Manufactures,  24  N.  J.  Law,  385;  Tide-water 
Co.  v.  Coster,  18  N.  J.  Eq.,  519;  In  re  Drainage  of 
Lands,  35  N.  J.  Law,  497;  St.  John  v.  City  of  East 
St.  Louis,  50  111.,  92;  In  re  Albany  Street,  11  Wend. 
[N.  Y.],  149;  Litchjfield  v.  Ternon,  41  N.  Y.,  123; 
Brady  v.  King,  53  Cal.,  45;  Taylor  v.  Palmer,  31 
CaL,  240.) 

Conceding  that  the  respondent  is  under  a  legal 
duty  or  obligation  to  make  the  repairs,  there  is 
no  statute,  either  special  or  general,  conferring 
upon  the  courts  authority  to  compel  the  dis- 
charge of  such  duty  or  obligation  by  writ  of  man- 
damns.  {State  v.  Grand  Island  d  W.  C.  R.  Co.,  27 
Neb.,  694;  State  v.  Chicago,  B.  d  Q.  R.  Co.,  29  Neb., 
412;  State  v.  St.  Paul,  M.  &  M.  R.  Co.,  35  Minn.,  131, 
38  Minn.,  246;  State  v.  Minneapolis  d  St.  L.  R.  Co.,  39 
Minn.,  219;  Trumble  v.  Trumble,  S7  ^eb.,  3iQ;  State 
V.  Smith,  35  Minn.,  257;  Gaal  v.  Toinisend,  77  Tex., 
464 ;  Lyon  v.  Rice,  41  Conn.,  245 ;  State  v.  Jones,  1 
Ired.  Law  [N.  Car.],  129;  Knight  v.  Ferris,  6  Houst. 
[Del.],  283.) 

J.  W.  Deweese,  also  for  plaintiff  in  error. 

W.  J.  Connell,  contra: 

The  remedy  by  mandamus  is  given  by  section 
645  of  the  Code  "to  compel  the  performance  of 
an  act  which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust,  or  station." 
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Railroad  companies  hold  "trust  or  station" 
within  the  meaning  of  the  Code.  {State  v.  ChieagOy 
B.  d  Q.  R.  Co.y  29  Neb.,  412;  State  v.  Grand  Island 
d  W.  C.  R.  Co.,  27  Neb.,  694,  31  Neb.,  213;  State  v. 
Missouri  P.  R.  Co.,  5  Pac.  Rep.  [Kan.],  772;  14  Am. 
&  Eng.  Ency.  of  Law,  158.) 

The  remedy  was  especially  conferred  in  this 
class  of  cases  by  charter  provision,  and  the  act  is 
valid.  {Dogge  v.  State,  17  Neb.,  140;  State  v.  Bab- 
cock,  23  Neb.,  130;  State  v.  Berka,  20  Neb.,  375;  Tn 
re  White,  33  Neb.,  813;  SmaiUt  v.  White,  4  Neb., 
553;  State  v.  Arnold,  31  Neb.,  75;  Smith  v.  State, 
34  Neb.,  691.) 

The  relator  has  a  clear  legal  right  to  be  en- 
forced. {State  V.  Missouri  P.  R,  Co.,  5  Pac.  Rep. 
[Kan.],  772;  Hagar  v.  Reclamation  District,  111  U. 
S.,  701 ;  State  v.  Steams,  11  Neb.,  104 ;  Indianapolis 
d  C.  R.  Co.  V.  State,  37  Ind.,  489;  Habersham  v. 
Savannah  d  Ogechee  Canal  Co.,  26  Ga.,  665.) 

Post,  C.  J. 

This  was  a  proceeding  on  the  relation  of  the 
city  of  Omaha  to  require  the  Chicago,  Burlington 
&  Quincy  Railroad  Company,  hereafter  referred 
to  as  the  "respondents,"  to  repair  the  south  one- 
third  of  the  so-called  Eleventh  street  viaduct,  in 
said  city.  There  was  a  trial  upon  issues  joined  in 
the  district  court  for  Douglas  county,  resulting  in 
a  finding  and  judgment  in  accordance  with  the 
prayer  of  the  relator,  and  which  has,  by  appropri- 
ate proceedings,  been  removed  into  this  court  for 
review. 

It  is  essential  to  a  perfect  understanding  of  the 
questions  discussed  to  refer  in  detail  to  the  legis- 
lation of  the  state  and  the  city  so  far  as  it  relates 
to  the  subject  of  the  controversy,  and  in  so  doing 


556  NEBRASKA  REPORTS.       [Vol.  47 


C3iic«co,  B.  A  Q.  R.  Go.  T.  State. 


we  will  follow  the  order  in  which  they  are  pre- 
sented in  the  valuable  brief  submitted  in  behalf 
of  the  respondent. 

In  the  year  1869  the  Omaha  &  Southwestern 
Railroad  Company  was  organized  under  the  gen- 
eral statutes  of  this  state,  and  immediately  there- 
after constructed  a  line  of  road  from  the  city  of 
Omaha,  in  a  southwesterly  direction,  to  a  point 
on  the  Platte  river  in  Sarpy  county,  and  which  it 
continued  to  operate  until  the  year  1871,  when  it 
transferred  all  of  its  property  and  franchises  to 
the  Burlington  &  Missouri  River  Railroad  Com- 
pany, also  a  Nebraska  corporation,  by  lease  for 
999  years.  Said  road  was  by  the  last  named  com- 
pany operated  until  1880,  in  which  year  it  was, 
together  with  all  the  property  and  franchises  of 
the  original  corporation,  transferred  to  the  re- 
spondent company,  a  corporation  of  the  state  of 
Illinois.  Section  83,  chapter  25,  Revised  Stat- 
utes, 1866,  under  which  the  Omaha  &  Southwest- 
ern Compnay  was  organized,  contained  among 
other  provisions  the  following: 

"Sec.  83.  If  it  shall  be  necessary  in  the  location 
of  any  part  of  any  railroad  to  occupy  any  road, 
street,  alley,  or  public  way  or  ground  of  any  kind, 
or  any  part  thereof,  it  shall  be  competent  for  the 
municipal  or  other  corporation  or  public  officer 
or  public  authority  owning  or  having  charge 
thereof  and  the  railroad  company  to  agree  upon 
the  manner  and  upon  the  terms  and  conditions 
upon  which  the  same  may  be  used  or  occupied." 

In  the  year  1884  application  was  by  the  last 
named  company  made  to  the  city  for  permission 
to  lay  its  tracks  over  and  across  certain  streets 
therein,  including  Eleventh  street;  and  in  re- 
sponse to  that  request  an  ordinance,   No.  729, 
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was  enacted  and  approved  in  the  following  lan- 
guage: 

"Said  Omaha  &•  Southwestern  Railroad  Com- 
pany shall  have  the  right  to  construct,  maintain, 
and  operate  a  line  of  railroad  along,  upon, 
through,  and  across  said  portion  of  said  streets 
and  alleys  as  a  part  of  its  line;  Proi'uledy  That  said 
railroad  track  and  tracks  are  constructed  so  as  to 
conform  to  the  grade  of  said  streets  as  near  as 
may  be,  and  so  as  to  interfere  as  little  as  possible 
with  the  travel  along  and  upon  said  streets;  And 
providedy  That  nothing  herein  contained  shall  be 
construed  as  interfering  with  the  right  of  any 
property  owner  to  recover  from  said  company  any 
damages  resulting  to  private  property  by  reason 
of  the  construction  of  said  railroad^  and  nothing 
herein  granted  shall  authorize  any  interference 
with  the  tracks  of  the  Union  Pacific  Railway  Com- 
pany, now  laid  and  operated  by  said  Union  Pacific 
Railway  Company,  in  any  portion  of  the  streets 
and  alleys  herein  named  and  enumerated." 

Pursuant  to  said  ordinance  the  respondent  soon 
thereafter  constructed  a  track  from  Tenth  street 
across  Eleventh  street,  and  thence  in  a  southwest- 
erly direction  to  the  city  limits.  Long  previous 
to  the  last  mentioned  date  the  Union  Pacific  Rail- 
way Company  had,  with  the  consent  of  the  city, 
constructed  twenty-one  or  more  tracks  across 
Eleventh  street,  which  have  ever  since  been  in 
continual  operation  for  general  traffic  and  for 
switching  purposes,  so  that  the  additional  tracks 
therein  of  the  respondent  did  not  materiallv  in- 
crease  the  inconvenience  or  danger  of  the  public 
in  the  use  of  said  street. 

By  sections  1, 2,  and  4  of  an  act  entitled  "An  act 
to  provide  for  viaducts,  bridges,  and  tunnels,  in 
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certain  cases,  in  cities  of  the  first  class,"  approved 
March  4,  1885  (Session  Laws,  1885,  p.  109,  ch.  12), 
it  was  declared: 

"Section  1.  That  the  mayor  and  city  council  in 
any  city  of  the  first  class  shall  have  power,  when- 
ever they  deem  any  improvement,  herein  provided 
for,  necessary  for  the  safety  and  convenience  of 
the  public,  to  engage  and  aid  in  the  construction 
of  any  viaduct  or  bridge  over,  or  tunnel  under 
any  railroad  track  or  tracks,  switch  or  switches  in 
such  cities,  when  such  track  or  sw^itches  cross  or 
occupy  any  street,  alley,  or  highway  thereof;  in  the 
manner  and  to  the  extent  hereinafter  provided. 

"Sec.  2.  Whenever  any  such  viaduct,  bridge,  or 
tunnel  shall  be  deemed  necessary,  as  provided  in 
the  preceding  section,  the  mayor  and  city  council 
shall  have  the  power  to  secure  and  adopt  plans 
and  specifications  therefor,  together  with  the  esti- 
mated cost  of  the  work,  and  thereupon,  if  the  rail- 
road company  or  companies  across  whose  tracks 
or  switches  the  work  is  proposed  to  be  built,  will 
assume  three-fifths  (3-5)  of  the  entire  cost  thereof, 
and  three-fifths  (3-5)  of  all  damages  to  abutting 
property  on  account  of  construction  of  said  via- 
duct, bridge,  or  tunnel,  and  secure  to  the  city  the 
payment  of  the  necessary  funds  to  meet  it  as  the 
work  progresses,  in  such  manner  and  with  such 
security  as  the  mayor  and  city  council  shall  re- 
quire, and  when  the  payment  of  the  further  sum 
of  one-fifth  (1-5)  of  the  money  required  for  said 
improvement  is  arranged  for  in  manner  satisfac- 
tory to  said  mayor  and  council,  either  by  private 
donation  or  by  execution  of  good  and  sufficient 
bond  as  will  protect  said  city  from  the  payment 
of  said  one-fifth  (1-5),  then  the  said  mayor  and 
council  may  proceed  to  contract  with  the  neces- 
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sary  party  or  parties  for  the  construction  of  such 
viaduct,  bridge,  or  tunnel,  under  the  supervision 
of  the  board  of  public  works  of  such  city,  and  to 
provide  for  the  payment  of  one-fifth  (1-5)  of  the 
cost  thereof  by  the  city,  by  special  tax  on  all  tax- 
able property  in  such  city,  and  one-fifth  (1-5)  by 
special  tax  to  property  benefitted,  as  provided  in 
the  following  section,  if  not  otherwise  provided 
for. 

"Sec.  4.  The  city,  with  the  assent  of  the  railroad 
company  or  companies  aiding  in  the  construction 
of  any  such  viaduct,  bridge,  or  tunnel  as  herein 
provided,  may  permit  any  street  railway  company 
to  build  its  street  railway  track  and  operate  its 
railway  upon  or  through  the  same,  upon  such 
terms  and  conditions  and  for  such  compensation 
as  shall  be  agreed  upon  between  the  city  and  the 
street  railway  company.  And  the  compensation 
paid  for  such  use  shall  be  set  apart  and  used 
towards  the  maintenance  of  such  viaduct,  bridge^ 
or  tunnel." 

In  virtue  of  the  foregoing  provisions  the  city, 
the  Union  Pacific  Company,  and  the  respondent, 
in  the  year  1886,  entered  into  an  agreement  in 
writing,  the  essential  part  of  which  is  as  follows; 

•  *  *  "Witnesseth,  that  the  said  parties  of 
the  second  part,  in  pursuance  of  the  provisions  of 
an  act  of  the  legislature  of  the  state  of  Nebraska, 
entitled  *An  act  to  provide  for  viaducts,  bridges, 
and  tunnels  in  certain  cases  in  cities  of  the  first 
class,'  do  hereby  assume  and  agree  to  pay,  as  may 
be  required  by  the  mayor  and  city  council  of  said 
city,  three-fifths  of  the  entire  cost  of  constructing 
a  viaduct  along  Eleventh  street  in  said  city  over 
the  railroad  tracks  of  said  parties  of  the  second 
part,  and  three-fifths  of  the  damages  to  abutting 
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property  on  account  of  the  construction  of  such 
viaduct,  not  otherwise  provided  for  by  waivers  or 
private  contributions,  such  entire  cost  and  dam- 
ages not  to  exceed  the  sum  of  ninety  thousand 
dollars  (|90,000),  the  amount  so  assumed  and 
agreed  to  be  paid  being  three-fifths  of  the  entire 
cost  and  damages,  to  be  proportioned  between 
said  parties  of  the  second  part  as  follows:  Three- 
fourths  thereof  to  be  paid  by  said  Union  Pacific 
Railway  Company  and  one-fourth  thereof  to  be 
paid  by  said  Omaha  &  Southwestern  Railroad 
Company.     ♦     ♦     ♦ 

'^The  plans  and  specifications  for  said  viaducts, 
before  contracts  for  the  construction  thereof  are 
entered  into,  shall  be  submitted  to  and  approved 
by  said  parties  of  the  second  part,  and  should 
plans  and  specifications  be  adopted  by  said  party 
of  the  first  part,  and  approved  by  said  party  of 
the  second  part,  which  shall  increase  the  said  cost 
and  damages  beyond  the  amounts  herein  limited, 
then  the  said  parties  of  the  second  part  are  to  pay 
their  respective  proportions  of  such  increased 
cost  and  damages,  in  the  same  manner  and  ac- 
cording to  the  same  division  as  hereinbefore 
agreed."     •     •     • 

Pursuant  to  that  agreement  the  viaduct  in 
question  w*as  constructed  and  dedicated  to  the  use 
of  the  public  early  in  the  year  1887.  In  the  year 
last  named  a  new  charter  was  provided  for  the 
city  by  an  act  entitled  "An  act  incorporating 
metropolitan  cities  and  defining  and  prescribing 
their  duties,  powers,  and  government"  (Session 
Laws,  1887,  p.  105,  ch.  10),  section  48  of  which,  as 
amended  in  1893,  reads  as  follows: 

"Sec.  48.  The  mayor  and  council  shall  have 
power  to  require  any  railway  company  or  com- 
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panies  owning  or  operating  any  railway  tracks 
upon  or  across  any  public  street  or  streets  of  the 
city  to  erect,  construct,  reconstruct,  complete  and 
keep  in  repair  any  viaduct  or  viaducts  upon  or 
along  such  street  or  streets  and  over  or  under  ^ 
such  track  or  tracks,  including  the  approaches  to 
such  viaduct  or  viaducts,  as  may  be  deemed  and 
declared  by  the  mayor  and  council  necessary  for 
the  safety  and  protection  of  the  public.  ♦  ♦  ♦ 
When  two  or  more  railroad  companies  own  or 
operate  separate  lines  of  track  to  be  crossed  by 
any  such  viaduct,  the  proportion  thereof,  and  of 
the  approaches  thereto,  to  be  constructed  by  each, 
or  the  cost  to  be  borne  by  each,  shall  be  deter- 
mined by  the  mayor  and  council.  It  shall  be  the 
duty  of  any  railroad  company  or  companies  upon 
being  required  as  herein  provided  to  erect,  con- 
struct, reconstruct,  or  repair  any  viaduct,  to  pro- 
ceed, within  the  time  and  in  the  manner  required 
by  the  mayor  and  council,  to  erect,  construct,  re- 
<;onstruct,  or  repair  the  same,  and  it  shall  be  a 
misdemeanor  for  any  railroad  company  or  com- 
panies to  fail,  neglect,  or  refuse  to  perform  such 
duty,  and  upon  conviction  such  company  or  com- 
panies shall  be  fined  one  hundred  dollars  (|100), 
and  each  day  any  such  company  or  companies 
shall  fail,  neglect,  or  refuse  to  perform  such  duty 
shall  be  deemed  and  held  to  be  a  separate  and 
distinct  offense,  and  in  addition  to  the  penalty 
herein  provided  any  such  company  or  companies 
shall  be  compelled  by  mandamus  or  other  appro- 
priate proceedings  to  erect,  construct,  recon- 
struct, or  repair  any  viaduct  as  may  be  required 
by  ordinance  as  herein  provided.  The  mayor  and 
council  shall  also  have  power,  whenever  any  rail- 
road company  or  companies  shall  fail,  neglect,  or 
40 
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refuse  to  erect,  construct,  reconstruct,  or  repair 
any  viaduct  or  viaducts  after  having  been  re- 
quired so  to  do  as  herein  provided,  to  proceed 
with  the  erection,  construction,  reconstruction, 
or  repair  of  such  viaduct  or  viaducts  by  contract 
or  in  such  other  manner  as  may  be  provided  by 
ordinance,  and  assess  the  costs  of  the  erection, 
construction,  reconstruction,  or  repair  of  such  via- 
duct or  viaducts  against  the  property  of  the  rail- 
road company  or  companies  required  to  erect, 
construct,  reconstruct,  or  repair  the  same,  and 
such  cost  shall  be  a  valid  and  subsisting  lien 
against  such  property  and  shall  also  be  a  legal 
indebtedness  of  said  company  or  companies  in 
favor  of  such  city,  and  may  be  enforced  and  col- 
lected by  suit  in  the  proper  court."  (Session  Laws, 
1893,  p.  70,  ch.  3,  sec.  7.) 

In  the  month  of  January,  1894,  the  relator,  hav- 
ing determined  from  the  report  of  the  city  engi- 
neer, the  board  of  public  works,  and  other  com- 
petent evidence  that  extensive  repairs  were  re- 
quired upon  said  viaduct  by  reason  of  structural 
weakness  thereof  and  other  causes,  enacted  an  or- 
dinance approving  the  plans  and  specifications 
therefor  previously  submitted  by  the  city  engi- 
neer, sections  2  and  3  of  which  read  as  follows: 

"Sec.  2.  That  the  Union  Pacific  Railway  (Com- 
pany be  and  is  hereby,  ordered,  directed,  and  re- 
quired to  repair  that  portion  of  said  Eleventh 
street  viaduct  from  the  north  end  of  said  viaduct 
south  for  a  distance  of  two-thirds  of  the  entire 
length  of  said  viaduct,  and  the  Chicago,  Burling- 
ton &  Quincy  Railroad  Company,  grantee  and  suc- 
cessor to  the  Burlington  &  Missouri  River  Rail- 
road Company  in  Nebraska  and  the  Omaha  & 
Southwestern    Railroad    Company,    be    and    is 
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hereby  ordered,  directed,  and  required  to  repair 
that  portion  of  said  Eleventh  street  viaduct  com- 
mencing at  the  south  end  thereof  and  extending 
northward  a  distance  of  one-third  of  the  entire 
length  of  said  viaduct;  the  said  repairs  to  be 
made  in  accordance  with  said  plans  and  specifica- 
tions and  to  be  done  under  the  supervision  of  the 
city  engineer;  the  said  repairs  to  be  commenced 
without  unnecessary  delay  and  fully  completed 
as  herein  required  within  ninety  days  from  the 
passage  and  approval  of  this  ordinance. 

"Sec.  3.  That  the  city  clerk  be  and  is  hereby 
directed  to  furnish  to  said  Union  Pacific  Railway 
Company  and  to  said  Chicago,  Burlington  & 
Quincy  Railroad  Company,  owning  or  operating 
railroad  tracks  upon  and  across  said  Eleventh 
street  under  said  Eleventh  street  viaduct,  a  duly 
certified  copy  of  this  ordinance  without  unneces- 
sary delay,  and  that  the  city  engineer  is  hereby 
directed  to  furnish  to  each  of  said  railroad  com- 
panies a  copy  of  said  plans  and  specifications,  and 
to  superinteiid  the  work  of  making  said  repairs.'^ 

Xotice  of  the  foregoing  order  was  in  due  form 
served  upon  the  respondent  as  well  as  upon  the 
Union  Pacific  Railway  Company,  and  upon  the 
refusal  of  the  former  to  comply  with  the  terms  of 
the  ordinance  this  proceeding  was  instituted,  with 
the  result  stated. 

The  first  proposition  asserted  by  the  respondent 
is  that  section  48,  above  set  out,  has  a  prospective 
operation  only,  and  does  not  in  terms  or  by  impli- 
cation apply  to  viaducts  in  existence  at  the  time 
it  took  effect.  We  are,  however,  unable  to  accept' 
couHsers  definition  of  a  retrospective  law.  A 
statute  does  not  operate  retroactively  from  the 
mere  fact  that  it  relates  to  antecedent  events.    A 
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retrospective  law  has  been  defined  as  one  in- 
tended to  aflfect  transactions  which  occurred,  or 
rights  which  accrued,  before  it  became  operative 
as  such,  and  which  ascribes  to  them  effects  not 
inherent  in  their  nature  in  view  of  the  law  in 
force  at  the  time  of  their  occurrence.  (Bishop, 
Written  Laws,  sec.  83;  Black,  Interpretation  of 
Laws,  p.  24T.)  The  language  employed  in  the 
statute  is  "any  viaduct  or  viaducts,"  and  must, 
when  read  in  the  light  of  the  authorities  cited, 
be  held  to  include  such  as  were  then  in  existence 
as  well  as  those  subsequently  constructed. 

The  essential  quality  of  the  police  power  as  a 
governmental  agency  is  that  it  imposes  upon  per- 
sons and  property  burdens  designed  to  promote 
the  safety  and  welfare  of  the  general  public.  It  is 
one  of  the  powers  which  has  been  reserved  by  the 
people  of  the  state,  and  which  cannot  be  surren- 
dered, to  require  persons  and  corporations  to  so 
exercise  and  enjoy  their  rights  as  not  unneces- 
sarily to  injure  others.  That  the  principle  stated 
is  especially  applicable  to  existing  rights,  without 
regard  to  the  time  of  their  acquirement  or  to  the 
source  from  whence  they  are  derived,  appears  to 
XLS  a  self-evident  proposition  not  requiring  argu- 
ment, and  the  subject  will  not  therefore  be  fur- 
i:her  pursued  in  this  connection. 

The  next  and  most  important  subject  of  inquiry 
is  presented  by  respondent's  contention  that  the 
ordinance  under  which  the  city  proceeded  in  or- 
dering the  repairs  in  question  contemplates  the 
taking  of  its  property  without  due  process  of  law, 
within  the  meaning  of  the  state  and  federal  con- 
stitutions, and  also  impairs  the  obligation  of  the 
contract  under  which  its  track  was  laid  and  under 
which  said  viaduct  was  constructed.     The  diffi- 
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culty  attending  a  solution  of  the  questions  pre^ 
sented  bj  this  assignment  is  augmented  from  the 
fact  that  courts  have  not  always  observed  the  dis- 
tinction between  the  different  reserved  powers  of 
the  state,  and  have  cited  indiscriminately  cases 
involving  the  police  power,  the  taxing  power,  and 
the  power  of  eminent  domain;  nor  is  the  confu- 
sion on  that  account  at  all  strange  when  we  re- 
n]iember  that  those  powers  all  depend  for  their 
vitality  upon  a  common  principle,  viz,,  the  subor- 
dination of  private  rights  to  the  public  welfare — 
of  the  individual  to  the  community.  Of  the  cases 
frequently  cited  to  illustrate  that  principle  many 
involve  an  application  of  two  or  more  of  the  pow- 
ers enumerated,  while  in  others  the  line  of  dis- 
tinction is  by  no  means  clearly  apparent  Many 
attempts  at  defining  the  police  power  have  been 
made,  but  in  none  has  the  limit  of  its  exercise 
been  defined  with  precision.  It  is,  in  the  lan- 
guage of  Chief  Justice  Shaw  in  Commonwealth  v. 
Algevj  7  Cush.  [Mass.],  53,  "much  easier  to  per- 
ceive and  realize  the  existence  and  sources  of 
this  power  than  to  mark  its  boundaries  or 
prescribe  limits  to  its  exercise."  Doubtless  the 
safe  course  to  pursue  in  attaining  the  desired  re- 
sult is  that  which  is  characterized  by  Mr.  Justice 
Miller  in  Davidson  v.  City  of  New  OrleaiiSy  96  U.  8., 
97,  as  "the  gradual  process  of  judicial  inclusion 
and  exclusion."  We  held  in  Smiley  v.  McDonald^ 
42  Neb.,  5,  that  the  legislature  cannot,  under  the 
guise  of  a  police  regulation,  arbitrarily  invade  pri- 
vate property  or  personal  rights,  but  that  the 
court  must  be  able  to  perceive  some  clear  and  real 
connection  between  the  assumed  purpose  of  the 
law  and  its  actual  provisions.  The  obvious  pur- 
pose of  the  legislation  in  this  case,  both  state  and- 
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municipal,  is  to  promote  the  convenience  and 
safety  of  the  public  at  a  grade  crossing  which  is 
judicially  recognized  as  a  place  of  danger.  It  is, 
in  short,  the  exercise  of  the  governmental  power 
and  duty  to  secure  a  safe  and  necessary  highway, 
and  must  be  upheld,  if  at  all,  as  a  legitimate  exer- 
cise of  the  police  power  of  the  state.  The  authori- 
ties which  fully  sustain  this  proposition  will  be 
noticed  in  the  course  of  our  further  examination 
of  this  case  and  need  not  be  here  cited.  The  ques- 
tions presented  by  this  assignment  are  in  prin- 
eiple  nearly  allied,  covering  substantially  the 
same  field  of  inquiry,  and  will,  for  convenience, 
be  considered  together. 

The  proceeding  by  the  mayor  and  council  is,  it 
it  claimed,  essentially  judicial  in  character,  and, 
to  use  the  language  of  the  respondent,  "Such  a 
proceeding,  without  notice  to  those  concerned, 
and  without  giving  them  an  opportunity  to  be 
heard,  violates  every  maxim  and  principle  of  con- 
stitutional government."  The  term  "due  process 
Of  law"  is,  like  the  police  power  of  the  state,  not 
susceptible  of  a  precise  definition.  However,  that 
of  Judge  Cooley  appears  to  have  proved  the  most 
acceptable  to  the  courts  of  this  country,  viz.,  "Due 
process  of  law  in  each  particular  case  means  an 
exertion  of  the  powers  of  government  as  the  set- 
tled maxims  of  the  law  permit  and  sanction,  and 
under  such  safeguards  for  the  protection  of  indi- 
vidual rights  as  these  maxims  prescribe  for  the 
class  of  cases  to  which  the  one  in  question  be- 
longs." In  Board  of  Directors  v.  Collins^  46  Neb., 
411,  we  held,  in  effect,  that  the  constitutional  re- 
quirement with  respect  to  that  subject  does  not 
imply  a  hearing  according  to  the  established  prac- 
tice in  courts  of  common  law  or  equity,  but  that  it 
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is  satiBfied  whenever  the  citizen,  whose  property 
is  taken  or  damaged  for  public  use,  is  aiforded  an 
adequate  remedy  therefor  in  a  court  of  competent 
jurisdiction;  and  the  doctrine  is  now  firmly  estab- 
lished, although  after  some  diversity  of  opinion, 
that  previous  notice  and  an  opportunity  to  be 
heard  by  persons  thereby  affected  is  not  indispen- 
sable to  a  valid  exercise  of  the  police  power,  or  the 
power  to  levy  and  collect  taxes,  whether  ad 
valorem^  by  the  ordinary  means,  or  such  as  are  de- 
nominated special  assessments  and  chargeable 
against  particular  property.  In  McMillan  v.  An- 
dersonf  ^5  U.  S,,  37,  ilr.  Justice  Miller,  in  holding 
that  the  courts  of  the  United  States  could  not  be 
invoked  to  prevent  the  collection  of  an  alleged 
illegal  license  tax  levied  by  the  state  of  Louisiana, 
on  the  ground  that  the  effect  thereof  was  to  take 
the  petitioner's  property  without  due  process  of 
law,  said:  "It  seems  to  be  supposed  that  it  is  es- 
sential to  the  validity  of  this  tax  that  the  party 
charged  should  have  been  present,  or  had  an 
opportunity  to  be  present  in  some  tribunal  when 
it  was  assessed.  But  this  is  not,  and  never  has 
been,  considered  necessary  to  the  validity  of  a 
tax;  ♦  ♦  ♦  nor  is  the  person  charged  with 
such  a  tax  without  legal  remedy  by  the  laws  of 
Louisiana.  It  is  probable  that  in  that  state,  as  in 
others,  if  compelled  to  pay  the  tax  by  a  levy  upon 
his  property  he  can  sue  the  proper  party  and  re- 
cover back  the  money  as  paid  under  duress  if  the 
tax  was  illegal."  True,  it  was  said  in  Barker  v. 
City  of  Omaha,  16  Neb.,  269,  that  "notice  in  some 
form  must  be  given  a  property  owner  before  a 
special  assessment  upon  his  property  becomes 
fixed  and  irrevocable;"  but  the  learned  author  of 
that  opinion  did  not  say,  or  imply,  that  the  means 
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of  redress  afforded  in  other  cases  against  illegal 
assessment  fail  to  satisfy  the  constitutional  inhi- 
bition against  the  taking  of  property  without  due 
process  of  law.  What  is  meant,  and  what  is  the 
doctrine  of  the  authorities  there  cited,  is,  that  a 
property  owner  shall,  before  being  required  to 
pay,  have  an  opportunity  to  be  heard  in  the 
courts,  in  a  proceeding  instituted  by  himself  or  by 
the  municipality  to  which  the  taxing  power  of  the 
state  has  been  by  law  entrusted.  Although  there 
are  many  cases  in  the  state  and  federal  courts  in 
harmony  with  the  opinion  of  Justice  Miller,  from 
which  the  foregoing  is  quoted,  and  fully  sustain- 
ing the  proposition  here  asserted,  we  prefer  to 
confine  our  examination  of  such  as  involve  an  ex- 
ercise of  the  police  power  rather  than  the  power 
of  taxation.  In  Woodruff  v.  Catlirty  54  Conn.,  295, 
it  is  said:  "The  legislature  having  determined 
that  the  intersection  of  two  railways  with  a 
highway  in  the  city  of  Hartford,  at  grade,  is  a 
nuisance,  dangerous  to  life,  in  the  absence  of 
action  on  the  part  either  of  the  city  or  of  the 
railroads,  may  compel  them  severally  to  become 
the  owners  of  the  right  to  lay  out  new  high- 
ways and  new  railways  over  such  land,  and  in 
such  manner  as  will  separate  the  grade  of  th€f 
railways  from  that  of  the  highway  at  intersec- 
tions; may  compel  them  to  use  the  right  foi* 
the  accomplishment  of  the  desired  end;  may 
determine  that  the  expense  shall  be  paid  by  either 
corporation  alone,  or  in  part  by  both;  ♦  ♦  • 
that  the  legislature  of  this  state  has  the  power  to 
do  all  this  for  the  specified  purpose,  and  to  do  it 
through  the  instrumentality  of  a  commission.'' 
Appeal  of  New  York  &  N.  E.  R.  Co.,  58  Conn.,  532, 
involved  the  constitutionality  of  an  act  of  the  leg* 
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islature  limiting  the  amount  chargeable  to  at  town 
or  village,  on  the  sepatatibn  of  the  grade  of  a  high- 
way from  that  of  a  railway  track  situated  therein, 
to  one-fouirth  of  whole  cost  of  such  improvement. 
Such  a  limitation,  it  was  argued,  authorized  the 
taking  of  the  appellant's  property  witlu)ut  due 
process  of  law,  inasmuch  as  it  prevented  the  com- 
missioner to  whom  the  discretion  was  entrusted 
from  apportioning  to  the  city  a  just  and  equitable 
share  of  the  burden  imposed  by  the  act;  but  the 
court  held  otherwise.  Carpenter,  J.,  speaking  for 
the  court,  after' remarking  that  the  policy  of  the 
law  was  to  abolish  grade  crossings,  said :  ^^Legis- 
lation on  this  subject  assumes  that  each  party,  in 
the  discharge  of  its  duty,  is  concerned  in  creating 
the  danger,  and  that  each  may  justly  be  required 
to  contribute  to  the  expense  of  its  removal,  or  that 
either  may  be  required  to  pay  the  whole,  and  if 
each  contributes,  that  the  proportion  which  each 
shall  pay  may  be  determined  by  the  legislature  in 
each  case  as  it  arises,  or  by  general  rule  by  itself, 
or  by  a  delegation  of  its  power  to  the  railroad 
commissioners.  This  exercise  of  power  is  justifi- 
able on  the  ground  that  government  itself  in  the 
discharge  of  its  governmental  duties  undertakes 
to  remove  the  danger,  and  does  it  in  the  same 
manner  and  through  the  same  instrumentalities 
that  it  provides  and  maintains  highways  through, 
and  at  the  expense  of,  the  towns  and  other  corpo- 
rations. So  far  as  towns  are  concerned,  it  is  a 
duty  that  has  ever  devolved  upon  them  to  keep 
the  highways  reasonably  safe*  They  are  com- 
pelled to  act  without  compensation  or  pecuniary 
profit.  Their  sole  motive  is  the  public  welfare. 
Railroad  companies,  in  some  sense,  are  but  the 
agents  of  the  government  in  affording  to  the  pub: 
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lie    a    more    expeditious    and    vastly    improved 
method  of  travel.     ♦     ♦     ♦     Unlike  towns,  they 
do  not  act  upon  compulsion,  but  by  choice.    Their 
motive  is  private  gain.     Public  benefit  is  inci- 
dental.    ♦     ♦     ♦     They  contribute  largely  to  the 
danger,  and  the  state  may  well  require  them 
to  contribute  largely  to  its  removal.     ♦     ♦     ♦ 
Requiring  the  railroad  company  to  pay  three- 
fourths  of  the  expense,  however  just  it  might 
be  to  require  the  town  to  pay  more  than  one- 
fourth,  is  not  a  matter  of  which  the  railroad 
company  can  legally  complain.'*    That  doctrine 
was   reasserted   by   the   same   court   in   Appeal 
of  Ifeir  York  &  N.  E.  R.  Co.,  62  Conn.,  527,  which 
was  upon  proceedings  in  error  to  the  supreme 
court   of  the   United    States   affirmed    and   the 
validity  of  the  act  in  question  expressly  upheld. 
(See  Xnr  York  &  N.  E.  R.  Co.  v.  Bristol,  151  U.  S., 
556.)    In  the  opinion  last  referred  to  this  language 
was  used  by  Chief  Justice  Fuller:  "Nor  is  there 
necessarily  such  denial  nor  an  infringement  of 
the  obligation  of  contracts  in  the  imposition  upon 
them  [railroad  companies]  in  particular  instances 
of  the  entire  expense  of  the  performance  of  acts 
required  in  the  public  interest,  in  the  exercise  of 
legislative  discretion;    nor  are  they  thereby  de- 
prived of  property  without  due  process  of  law,  by 
statutes  under  which  the  result  is  ascertained  in 
a  mode  suited  to  the  nature  of  the  case,  and  not 
merely  arbitrary  and  capricious;  and  that  the  ad- 
judication of  the  highest  court  of  a  state,  that  in 
such  particulars  a  law  enacted  in  the  exercise  of 
the  police  power  of  the  state  is  valid,  will  not  be 
reversed  by  this  court  on  the  ground  of  an  infrac- 
tion of  the  constitution  of  the  United  States;** 
and  substantially  similar  views  are  expressed  by 
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that  court  in  Missouri  P.  R.  Co.  v.  Humes,  115  U.  S., 
512,  and  Eldridge  v.  Trezerant,  16  Sup.  Ct.  Rep., 
345.  In  Train  v.  Boston  Disinfecting  Co.,,  144  Mass., 
529,  a  regulation  of  the  board  of  health  for  the 
disinfecting  of  certain  vessels,  and  goods  imported 
therein,  at  the  owner's  expense,  was  assailed  on 
the  ground  that  no  provision  was  by  law  made  for 
a  hearing,  or  for  review  by  appeal  or  otherwise; 
but  the  court  pronounced  the  regulation  a  reason- 
able one,  and  defensible  as  an  exercise  of  the 
police  power  of  the  state.  In  Commonicealth  r. 
Roberts,  155  Mass.,  281,  an  act  required  all  build- 
ings used  for  a  designated  purpose  to  be  supplied 
with  sufficient  water  closet  connections.  It  was 
held,  although  there  was  no  provision  for  notice 
or  hearing,  that  said  act  was  a  valid  exercise  of 
the  police  power  and  applicable  to  buildings 
erected  before  its  enactment  as  well  as  to  those 
subsequently  constructed.  In  People  v.  Boston  d 
A.  /?.  Co.j  70  N.  Y.,  569,  the  appellant  company  was 
required  to  construct  a  bridge  over  a  turnpike 
road,  on  the  ground  that  the  state  may,  under  the 
powers  reserved  to  the  legislature,  impose  upon 
railroad  corporations  such  additional  burdens  as 
are  essential  to  the  public  welfare.  In  State  v. 
Missouri  P.  R.  Co.,  33  Kan.,  176,  the  power  of  the 
city  of  Atchison  to  compel  the  respondents  to  con- 
struct viaducts  was  sustained  under  legislation 
substantially  like  that  here  involved.  Referring 
to  the  subject  of  notice,  the  court,  by  Valentine, 
J.,  observed:  "We  might,  however,  say  that  we  do 
not  think  it  is  necessarv  that  the  citv  should  have 
given  the  railroad  company  notice  before  passing 
the  ordinance  requiring  them  [respondents]  to 
construct  the  viaduct.  Notice  afterward,  with  an 
opportunity  on  the  part  of  the  railroad  companies 
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to  .  contest  the  yalidity  .  of  the  ordinance,  aild 
the  right  of  the  city  to  compel  them  to  con- 
struct the  viaduct,  is  sufficient."  But  the  clearest 
and  most  satisfactory  exposition  of  the  sub- 
ject is  found  in  Health  Department  v.  Rector 
of  Trinity  Churchy  145  N.  Y.,  32,  which  was  an 
action  to  recover  a  penalty  under  a  statute 
requiring  all  tenement  houses  to  be  supplied 
with  water  on  each  floor  occupied,  or  intended 
to  be  occupied,  by  one  or  more  families,  when- 
ever so  directed  by  the  board  of  health.  The 
statute  requiring  all  tenement  houses  to  be  sup- 
plied with  water  on  each  floor  occupied,  or  in- 
tended to  be  occupied,  by  one  or  more  families 
whenever  so  directed  by  the  board  of  health.  The 
statute  made  no  provision  for  notice  to  property 
owners,  and  none  was  in  fact  given,  while  it  was 
admitted  that  it  would  cost  the  respondent  a  con- 
siderable sum  of  money  to  comply  with  the  order 
of  the  board.  In  the  opinion  of  Peckham,  J.,  it  is 
said:  "The  legislature  has  power,  and  has  exer- 
cised it  in  countless  instances,  to  enact  general 
laws  upon  the  subject  of  the  public  health  or 
safety  without  providing  that  the  parties  who  are 
to  be  affected  by  those  laws  shall  first  be  heard 
before  they  shall  take  effect  in  any  particular 
case.  ♦  ♦  ♦  The  fact  that  the  legislature  has 
chosen  to  delegate  a  certain  portion  of  its  power 
to  the  board  of  health  ♦  ♦  ♦  would  not  alter 
the  principle,  nor  would  it  be  necessary  to  provide 
that  the  board  should  give  notice  and  afford  a 
hearing  to  the  owner  before  it  made  such  order." 
And  in  answer  to  the  argument  that  the  effect  of 
the  act  was  to  impair  contract  obligations,  the 
same  learned  judge  said:  "Laws  and  regulations 
of  a  police  nature,  though  they  may  disturb  the 
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enjoyment  of  individual  rights,  are  not  unconsti- 
tutional though  no  provision  is  made  for  compen- 
sation for  such  disturbance.  They  do  not  appro- 
priate private  property  for  public  use,  but  simply 
regulate  its  use  and  enjoyment  by  the  owner.  If 
he  suffer  injury,  it  is  either  damnum  absque  mjuriay 
or,  in  the  theory  of  the  law,  he  is  compensated  for 
it,  by  sharing  in  the  general  benefits  which  the 
regulations  are  intended  and  calculated  to  secure. 
(See,  also,  People  v.  Union  P.  R.  Co.,  20  Colo.,  186; 
37  Pac.  Rep.,  610;  1  Dillon,  Municipal  Corpora- 
tions [4th  ed.],  sec.  141,  and  note;  Commonwealth 
V.  Alger,  7  Cush.  [Mass.],  83;  Baker  v.  City  of  Bos- 
ton,  12  Pick.  [Mass.],  183;  Thorpe  v.  Rutland  &  B. 
R.  Co.,  27  Vt,  140;  Tiedeman,  Limitations  of  Po- 
lice Power,  sec.  124;  Prentice,  Police  Power,  pp. 
57,  58.)  And  the  principle  which  underlies  all  of 
the  cases  cited  was  distinctly  recognized  by  this 
court  in  State  v.  Chicago,  B.  d  Q.  R.  Co.,  29  Neb., 
412.  It  will  not,  of  course,  be  contended  that  the 
power  of  the  legislature  is,  in  that  respect,  abso- 
lute, or  that  it  may  at  will  impose  upon  property 
burdens  so  unreasonable  as  to  work  a  practical 
confiscation.  There  is,  as  all  admit,  a  limit  be- 
yond which  it  cannot  go  and  within  which  it  will 
be  confined  by  the  judicial  power  of  the  state. 
(Prentice,  Police  Power,  p.  31 ;  Minnesota  v.  Barber, 
136  U.  S.,  313.)  But  it  is  unnecessary,  if  it  wrere 
possible,  to  point  out  the  boundary  line  between 
reasonable  and  unreasonable  exactions.  It  is 
enough  that  the  courts  will  not  interfere  to  pre- 
vent the  enforcement  of  statutes  on  account  of 
any  mere  difference  of  opinion  between  them  and 
the  law-making  branch  of  the  government  re- 
specting the  wisdom  or  necessity  of  particular 
measures     To  summarize  briefly,  we  conclude, 
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from  the  foregoing  authorities  and  many  others 
examined,  that  the  legislation  assailed  in  this 
cause  is  a  valid  exercise  of  the  police  power  of  the 
state  over  the  subject  to  which  it  applies;  that  it 
does  not  authorize  the  appropriation  of  the  re- 
spondent's property  without  due  process  of  law  in 
a  constitutional  sense,  since  the  latter  is  enabled 
to  invoke  the  equal  protection  of  the  law  by  any 
appropriate  proceeding,  and  because  it  did  in  fact 
put  in  issue  by  the  answer  both  the  validity  of 
the   ordinance   and   the   reasonableness   of   the 
amount  apportioned  to  it  for  the  repair  of  the  via- 
duct in  question.     Nor  is  such  legislation  viola- 
tive of  any  contract  obligation,  since  the  power  to 
subserve  the  general  welfare  of  the  people  by  all 
needful  and  proper  regulations  in  the  interest  of 
health  and  safety  cannot  be. bartered  away  by 
contract  or  otherwise.     Such  power  is  inherent  in 
the  sovereignty  of  the  state,  and  may  be  asserted 
directly  by  the  legislature,  or  may,  in  the  absence 
of  constitutional  restriction  upon  the  subject,  be 
delegated  to  the  several  municipal  corporations 
or  other  agencies  provided  for  its  exercise.     The 
single  purpose  of  the  legislation,  whether  con- 
templating the  erection  or  reconstruction  of  the 
viaduct,  is  to  reduce  to  a  minimum  the  danger  to 
life  and  limb  for  which  the  railroad  companies 
are  chiefly  responsible,  and  it  is  not  unreasonable 
to  require  the  parties  to  maintain  the  street  in  a 
condition  of  safety,  for  whose  benefit  and  conven- 
ience it  was  originally  rendered  unsafe. 

The  argument  assailing  the  ordinance  on  the 
ground  that  it  requires  the  respondent  to  repair 
the  south  one-third  of  the  viaduct,  instead  of  con- 
tributing a  designated  part  of  the  entire  cost,  is, 
we  think,  without  merit.     Section  48,  above  set 


You  47]       JANUARY  TERM,  1896.  575 


Chicago,  R  A  Q.  B.  Co.  ▼.  State. 


ont,  confers  upon  the  mayor  and  council  of  the 
city  plenary  powers  with  respect  to  the  subject. 
They  may  by  ordinance  determine  the  proportion 
of  the  viaduct  and  approaches  to  be  constructed 
by  two  or  more  railroad  companies  owning  or 
operating  separate  lines  of  track  to  be  crossed 
thereby,  or  may  determine  the  cost  thereof  to  be 
borne  by  each.  The  ordinance,  if  not  within  the 
letter  of  the  city's  charter,  is  clearly  within  its 
declared  scope  and  purpose.  But  in  the  absence 
of  any  statute  regulating  the  manner  of  appor- 
tioning the  cost  of  such  repairs,  it  cannot  be  said 
that  the  plan  adopted  is  either  so  inequitable  or 
unreasonable  as  to  amount  to  an  abuse  of  the  dis- 
cretion conferred  upon  the  officers  of  the  city. 
Equally  groundless  is  the  contention  that  the  city 
was  required  to  proceed  against  the  Chicago, 
Rock  Island  &  Pacific  and  the  Chicago,  Milwaukee 
&  St.  Paul  Railroad  Companies,  then  engaged  in 
operating,  jointly  with  the  Union  Pacific  Com- 
pany, certain  tracks  belonging  to  the  latter  across 
Eleventh  street  and  under  said '  viaduct.  The 
statute,  as  we  have  seen,  authorizes  the  city  to 
require  two  or  more  railroad  companies  owning 
or  operating  separate  lines  of  track  to  erect,  con- 
struct, reconstruct,  or  repair  viaducts.  If  we  ad- 
mit the  companies  named,  as  lessees  of  the  Union 
Pacific  Company,  to  be  within  the  terms  of  the 
act,  it  does  not  follow  that  they  are  in  any  sense 
necessary  parties  to  the  proceeding,  since  the  city 
might  still  have  proceeded  against  the  owners  of 
the  tracks  operated  by  them.  Such  is  the  plain 
and  necessary  inference  from  the  language  of  the 
statute. 

Lastly,  it  is  argued  that,  conceding  the  respond- 
ent's duty  to  repair  the  viaduct  as  commanded  by 
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the  ordinance,  such  duty  is  not  one  which  will  be 
enforced  by  means  of  the  writ  of  mandamus.  By 
reference  to  section  48  of  the  city's  charter  it  will 
be  observed  that  authority  to  proceed  by  man- 
damus or  other  appropriate  proceedings  is  therein 
expressly  conferred;  but  independent  of  that  pro- 
vision, mandamus  has  long  been  recognized  as  an 
appropriate  remedy,  if  not  the  only  adequate  rem- 
edy, in  cases  of  like  character.  Indeed,  so  firmly 
is  that  rule  established  by  the  decisions  of  this 
court  as  not  to  admit  of  a  doubt  at  this  time.  (Bee 
State  V.  Republican  V.  R.  Co.,  17  Neb.,  647, 18  Neb., 
512;  State  v.  Grand  Island  £  W.  C.  R.  Co.j  27  Neb., 
694;  State  v.  Chicago,  B.  d  Q.  R.  Co,,  29  Neb.,  412.) 
We  discover  no  error  in  the  record  and  the  judg- 
ment of  the  district  court  is 

Affirmed. 


Hanover  Fire  Insurance  Company  et  al.  v. 

Marcus  L.  Parrotte. 

Filed  March  18, 1896.    No.  6300. 

Insurance:  Proof  of  Loss:  Unoccupied  Prsiiises.  The 
proof  of  loss  submitted  by  the  plaintiff,  in  an  action 
upon  a  policy  of  insurance,  contained  this  clause,  partly 
written  and  partly  printed  :  "The  building  described 
by  said  policy,  or  containing  said  property,  waJs  oc- 
cupied in  its  several  par^s  by  the  parties  hereafter 
named  and  for  the  following  purposes:  Used  as  a  resi- 
dence by  Hill  Adair  up  to  3:30  P.  M.,  September  20. 
1890»  and  for  no  other  purpose  whatever."  Held,  Not  an 
admission  that  the  insured  property  remained  unoccu- 
pied for  ten  days  thereafter,  within  the  terms  of  the 
policy  providing  that  it  should  be  null  and  void  in  case 
the  premises  insured  were  at  any  time  unoccupied  for 
more  than  ten  consecutive  days. 
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Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Doane,  J. 

ThanMS  D.  CranCy  for  plaintiff  in  error. 

Francis  A.  Brogatij  contra. 

Post,  C.  J. 

This  was  an  action  upon  a  policy  of  insurance, 
in  the  district  court  for  Douglas  county,  where, 
on  a  trial  of  the  issues  joined,  there  was  a  judg- 
ment upon  a  verdict  for  the  plaintiff  therein,  and 
which  has  been  removed  into  this  court  for  review 
by  means  of  the  petition  in  error  of  the  defendant 
company. 

The  property  covered  by  the  policy  was  a  story 
and  a  half  frame  dwelling-house  situated  upon  lot 
3,  in  block  6,  Hawthorne  Addition  to  the  city  of 
Omaha,  and  was,  according  to  the  pleadings,  de- 
stroyed by  fire  October  2,  1890.  The  defense  re- 
lied upon  is  the  alleged  breach  of  the  following 
condition  of  the  policy:  "If  the  premises  described 
in  this  policy  be  unoccupied  for  more  than  ten 
consecutive  days,  ♦  ♦  ♦  then,  and  in  every 
such  case,  this  policy  shall  be  void/'  It  is  alleged 
that  the  premises  insured  were  at  the  time  of  the 
loss,  October  2,  unoccupied,  and  had  been  so  unoc- 
cupied for  more  than  ten  days  immediately  pre- 
ceding said  date.  The  reply  is  a  general  denial. 
The  plaintiff  below  introduced  in  evidence  the 
policy  above  mentioned,  and  testified  in  his  own 
behalf  to  the  loss  by  fire  of  the  property  insured. 
The  defendant  thereupon  introduced  in  evidence 
the  proof  of  loss  made  and  certified  by  the  insured 
on  the  Uth  day  of  December,  1890.  The  plaintiff, 
in  the  preparation  of  said  proof,  employed  a  blank 
41 
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form  apparently  furnished  by  the  defendant  com- 
pany for  that  purpose,  and  which,  among  other 
printed  matter,  contains  the  following:  "The 
building  described  by  said  policy  or  containing 
said  property  was  occupied  in  its  several  parts  by 
the  parties  hereinafter  named,  and  for  the  follow- 
ing puri)oses,  to- wit."  In  the  space  immediately 
following  the  above  is  inserted  in  writing  these 
words:  "Used  as  a  residence  by  Hill  Adair  up  to 
3:30  P.  M.  Sept  20,  1890,"  and  which  is  followed 
by  the  printed  words  "and  for  no  other  purpose 
whatever." 

The  judgment  complained  of  is  clearly  right. 
Indeed,  it  is  the  only  one  possible  upon  the  record 
before  us,  and  the  district  court  might  with  pro- 
priety have  directed  a  verdict  for  the  plaintiff  at 
the  conclusion  of  the  trial.  The  statem^ent  quoted 
from  the  proof  of  loss,  and  which  is  relied  upon 
for  a  reversal  of  the  judgment,  raises  no  presump- 
tion of  a  breach  of  the  condition  of  the  policy  with 
respect  to  the  occupancy  of  the  building  insured. 
The  language  therein  employed  obviously  refers, 
not  to  the  fact,  but  to  the  character  of  the  occu- 
pancy, and  by  no  reasonable  construction  can  it 
be  inferred  therefrom  that  said  building  remained 
unoccupied  after  the  removal  of  the  particular 
tenant  on  September  20, — twelve  days  previous 
to  the  loss.  The  defense  relied  upon  was  an  af- 
firmative one,  as  to  which  the  burden  was  upon 
the  defendant  company,  and  on  account  of  the 
failure  of  proof  to  sustain  the  allegation  of  the 

answer,  the  judgment  must  be 

Affirmed. 
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State  of  Nebraska,  ex  rel,  S.  H,  King  et  ai^., 
V.  CHAiiLES  L.  Hall,  Judge  of  the  District 
Court. 

Filbd^March  18, 1896.    No.  8838.  ' 

1.  Saprenio  Court:  Jurisdiction.  The  original  Jurisdiction 
of  this  court  is  by  section  2,  article  6,  of  the  constitution 
restricted  to  cases  relating  to  the  revenue,  civil  cases  to 
which  the  state  is  a  party,  mandamus,  quo  warranto,  an^ 
Jiaheas  corpus, 

2. :  .  It  is  not  within  the  power  of  the  legis- 
lature to  confer  upon  this  court  original  Jurisdiction 
over  subjects  not  enumerated  in  the  constitution.  (Mil- 
ler V,  Wheeler,  33  Neb.,  765.) 

3. :    :    Prohibition.     The  constitutipn  has  not 

conferred  upon  this  court  original  Jurisdiction  to  award 
a  writ  of  prohibition  as  an  independent  remedy. 

4. :  :  .    Whether  a  writ  of  prohibition  may 

be  allowed  by  this  court  in  aid  of  its  appellate  Jurisdic- 
tion, qucere. 

Original  application  for  a  writ  of  prohibition 
forbidding  the  respondent  from  entertaining  any 
proceeding  or  making  any  order  in  a  certain  cause 
pending  in  the  district  court  for  Lancaster 
county.     Dismissed. 

J.  R.  Webstevy  O.  A.  Adams^  and  Fred  Shepherdj 
for  relators : 

Prohibition  is  a  remedy  provided  by  the  com- 
mon law  against  encroachment  of  jurisdiction 
and  is  regarded  as  generally  applicable  unless 
abrogated  by  positive  and  express  statutory  en- 
actment. {Arnold  v.  Shields^  5  Dana  [Ky.],  18; 
Mayo  V.  JanieSy  12  Gratt.  [Va.],  18;  Thomson  v. 
Tracy y  60  N.  Y.,  31;  State  v.-JudgCy  38  La.  Ann*, 
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247;  Huttan  v.  Fowke^  1  Keb.  [Eng.],  648;  North 
Bloomfield  Gravel  Mining  Co.  t?.  Keyser^  58  CaL, 
315.) 

Like  other  common  law  remedies,  prohibition 
is  generally  considered  as  pertaining  to  the  juris- 
diction of  courts  possessing  common  law  powers, 
unless  abolished  by  statute,  as  one  of  the  means 
by  which  appellate  courts  exercise  their  juris- 
diction. (2  Spelling,  Extraordinary  Relief,  sees. 
1719,  1733;  Connecticut  B.  B.  Co.  v.  Commissioners 
of  Franklin  County^  127  Mass.,  58;  High,  Extra- 
ordinary Legal  Remedies,  sees.  762,  765,  767,  768; 
Day  V.  City  of  Springfield^  102  Mass.,  312.) 

So  much  of  the  common  law  of  England  as  is 
applicable,  and  is  not  inconsistent  with  the  fed- 
eral or  state  constitution,  or  with  any  statute 
law  of  the  state,  is  declared  to  be  the  law  of  this 
state.  The  supreme  court  has  jurisdiction  to  is- 
sue the  writ.  (Compiled  Statutes,  ch.  15;  State 
Constitution,  art.  1,  sec.  24,  art.  6,  sees.  1,  2 ;  High, 
Extraordinary  Legal  Remedies,  sec.  763.) 

Charles  L.  Hall^  pro  se. 

L.  C.  Burr  and  A.  S.  Tibbets^  for  receiver,  John 
E.  Hill. 

Post,  C.  J. 

A  rule  was,  upon  the  sworn  information  of  the 
relators,  allowed  against  the  respondent,  one  of 
the  judges  of  the  district  court  for  Lancaster 
county,  to  show  cause  why  a  writ  of  prohibition 
should  not  issue  from  this  court  restraining  him, 
the  said  respondent,  from  making  certain  orders 
in  the  case  of  William  G.  Morrison  v.  Lincoln 
Savings  Bank  &  Safe  Deposit  Company,  pending 
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in  said  district  court.  The  ground  of  the  applica- 
tion, briefly  stated,  is  that  the  defendant  is  one  of 
the  subscribers  for  the  original  stock  of  said 
bank,  which  is  now  insolvent ;  that  of  the  amount 
BO  subscribed  there  has  been  paid  ten  per  cent 
and  no  more,  leaving  the  respondent  liable  to  the 
creditors  of  the  bank  for  ninety  per  cent  of  his 
aforesaid  subscription,  by  reason  of  which  he  is 
disqualified  to  act  in  said  case  or  to  make  any 
orders  therein  affecting  the  rights  of  the  credit- 
ors; but  notwithstanding  said  fact,  the  respond- 
ent did,  on  the  12th  day  of  January,  1896,  while 
presiding  over  one  of  the  divisions  of  the  district 
court  for  said  Lancaster  county,  assume  to  ap- 
point one  J.  E.  Hill,  as  receiver,  to  wind  up  the 
business  and  affairs  of  said  bank;  that  a  motion 
was  subsequently  made  by  the  relators  for  the 
discharge  of  said  receiver  and  for  the  appoint- 
ment of  a  more  suitable  person  to  execute  the 
said  trust,  and  that  the  respondent,  although  dis- 
qualified to  act  in  the  premises  by  reason  of  the 
facts  herein  stated,  is  about  to,  and  will,  unless 
restrained  by  this  court,  pass  upon  and  decide 
said  motion,  etc.  The  respondent,  in  obedience 
to  the  nisi  order,  has  submitted  a  statement,  un- 
der oath,  denying  seriatim  the  allegations  of  the 
information,  and  unites  with  the  relator  in  af- 
firming the  jurisdiction  of  this  court  to  entertain 
the  proceeding,  notwithstanding  our  intimation 
to  the  contrary.  We  appreciate  the  delicacy  of 
the  position  in  which  Judge  Hall  is  placed  by 
this  proceeding,  and  can  but  commend  his  course 
in  insisting  upon  a  determination  of  the  merits 
of  the  controversy,  although  we  must  decline,  for 
reasons  hereafter  stated,  to  entertain  that  ques- 
tion.   Owing  to  the  fact  already  appearing,  that 
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the  parties  hereto  agree  in  asserting  the  jurisdic- 
tion of  this  court  over  the  subject  of  the  contro- 
versy, we  have  been  deprived  of  the  assistance 
which  would,  under  other  circumstances,  have 
been  expected  from  counsel  in  the  investigation 
of  so  important  a  subject.  We  have,  however, 
devoted  to  an  examination  of  that  question  the 
time  at  our  disposal,  and  which  has  resulted  in 
a  conclusion  adverse  to  the  contention  in  favor  of 
our  jurisdiction. 

The  development  of  the  remedy  by  means  of 
the  writ  of  prohibition  in  the  court  of  queen's 
bench,  and  also  in  this  country,  is  both  entertain- 
ing and  profitable  as  a  field  for  study;  but  that 
subject  is  foreign  to  the  present  inquiry,  since 
the  question  here  involved  is  one  of  constitu- 
tional construction,  and  depends  upon  the  inter- 
pretation given  to  the  express  provisions  of  that 
instrument.     This  court,  except  in  the  exercise 
of  its  appellate  jurisdiction,  is  one  of  limited  and 
enumerated  powers.     It  shall  have  jurisdiction, 
sayS  the  constitution,  "in  cases  relating  to  the 
revenue,  civil  cases  in  which  the  state  shall  be  a 
party,  mundamvsj  quo  warranto,  habeas  corpus,  and 
such  appellate  jurisdiction  as  may  be  provided 
by  law."  (Constitution,  art.  6,  sec.  2.)     That  pro- 
vision, it  was  held  in  Miller  v.  Wheeler,  33  Neb., 
765,  is  a  grant  of  power  and  by  implication  limits 
the  original  jurisdiction  of  this  court  to  the  sub- 
jects therein  enumerated.     The  peculiar  charac- 
ter of  a  constitutional  tribunal  is  that  it  is  not 
susceptible  of  change  in  any  essential  respect 
save  in  the  manner  prescribed  in  the  fundamental 
law  itself.     That  principle  was  early  recognized 
by  the  supreme  court  of  the  United  States  in  giv- 
ing effect  to  the  provision  of  the  federal  consti- 
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tution  defining  its  original  jurisdiction,  viz.,  the 
supreme  court  shall  have  original  jurisdiction  "in 
all  cases  affecting  ambassadors  and  other  public 
ministers  and  consuls,  and  those  in  which  a  state 
shall  be  a  party."  (Constitution,  U.  S.j  art.  3,  sec. 
2.)  The  question  of  the  power  of  congress  to  con- 
fer upon  that  court  jurisdiction  in  mandamus  pro- 
ceedings  was  presented  in  Marbury  v.  Madvaoriy  1 
Cranch  [U.  S.],  137,  and  resolved  in  the  negative, 
Chief  Justice  Marshall  using  this  forcible  lan- 
guage: "If  it  had  been  intended  to  leave  it  in  the 
discretion  of  the  legislature  to  apportion  the  judi- 
cial power  between  the  supreme  and  inferior 
courts,  according  to  the  will  of  that  body,  it  would 
certainly  have  been  useless  to  have  proceeded 
further  than  to  have  defined  the  judicial  power 
and  the  tribunals  in  which  it  should  be  vested. 
The  subsequent  part  of  the  section  is  mere  sur- 
plusage, is  entirely  without  meaning,  if  such  is 
to  be  the  construction.  If  congress  remains  at 
liberty  to  give  this  court  appellate  jurisdiction 
where  the  constitution  has  declared  their  juris- 
diction shall  be  original,  and  original  jurisdic- 
tion where  the  constitution  has  declared  it  shall 
be  appellate,  the  distribution  of  jurisdiction  made 
in  the  constitution  is  form  without  substance." 
The  doctrine  thus  stated  is  supported  by  an  un- 
broken line  of  decisions  by  that  court,  including 
the  recent  case  of  California  v.  Southerti  Pacific  Co.^ 
157  U.  S.,  229.  Other  courts  have  gone  still 
further  in  denying  to  the  legislature  power  to 
enlarge  their  jurisdiction.  For  instance,  in  fife- 
mnsky  v.  Wagm^  76  Md.,  335,  under  a  constitu- 
tional provision  conferring  upon  the  Maryland 
court  of  appeals  jurisdiction  "co-extensive  with 
the  limits  of  the  state,  and  such  as  is  now,  or  may 
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hereafter  be,  prescribed  by  law,"  that  court  re- 
fused to  entertain  an  application  for  a  writ  of 
habeas  corpuSj  although  the  legislature  had  ex- 
pressly declared  that  "the  court  of  apjpeals  and 
the  chief  judge  thereof,  shall  have  power  to  grant 
the  writ  of  habeas  corpus  and  to  exercise  jurisdic- 
tion in  all  matters  relating  thereto  throughout 
the  whole  state."  In  the  opinion  of  the  court, 
Alvey,  C.  J.,  after  proving  that  the  court  of  ap- 
peals had  under  the  previous  constitution  appel- 
late jurisdiction  only,  says:  "It  would  therefore 
seem  to  be  clear  that  the  jurisdiction  of  this  court 
is  appellate  only;  for  if  not  so,  and  the  legislature 
could  confer  original  jurisdiction  upon  it  in  cases 
of  habeas  corpus^  it  could  also  confer  such  juris- 
diction in  cases  of  mandamus^  or  in  cases  of  any 
other  subject-matter  of  original  jurisdiction." 
But  the  precise  question  here  involved  was  be- 
fore the  supreme  court  of  Illinois  in  the  recent 
case  of  People  v.  Horton,  12  National  Corporation 
Rep.,  7,  under  a  constitution  after  which  ours 
appears  to  have  been  modeled  and  which  con- 
fers upon  that  court  original  jurisdiction  "in 
cases  relating  to  the  revenue,  in  mandamus  and 
habeas  corpus,  and  appellate  jurisdiction  in  all 
other  cases."  It  was  held,  citing  Field  v.  People^ 
2  Scam.  [111.],  79,  and  Campbell  w  Campbellj  22 
111.,  664,  that  the  original  jurisdiction  of  that 
court  cannot  be  extended  by  implication,  but  is 
limited  to  the  subjects  specially  enumerated 
in  the  constitution,  and  that  it  was  accord- 
ingly without  authority  to  allow  the  writ  of 
prohibition.  It  was  further  held, — but  as  to 
which  we  express  no  opinion, — ^that  that  court 
is  without  authority  to  award  the  writ  of  prohi- 
bition even  in  an  ancillary  proceeding  in  aid  of 
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its  appellate  jurisdiction.  (See,  also,  Hawes,  Ju- 
risdiction of  Courts,  sec.  39;  Brown,  Jurisdiction 
of  Courts,  sec.  14;  Works,  Courts  and  Their  Ju- 
risdiction, 428.)  A  consideration  of  the  authori- 
ties cited  can  lead  to  a  single  conclusion,  viz., 
that  it  is  not  within  the  constitutional  power  of 
this  court  to  grant  the  relief  sought.  The  rule 
should  therefore  be  discharged. 


Rule  discharged. 


57    194 


47    566 

Philip  Andres  bt  al.  v.  W.  H.  Kridler,        so   ig 

50  166 

51  618 

Filed  Mabch  18, 1896.    No.  6284.  5}  ^ 

5S    187 

CO        AOK 

1.  Bin  of  Exceptions:  Authentication.    The  original  bill  of    52  724 

exceptions  allowed  by  the  district  court  or  Judge  will  not    H  ^^) 
be  examined  by  this  court  unless  authenticated  in  the 
manner  prescribed  by  statute. 

2.  Beview:  Evidence:  Bill  of  Exceptions.    Assignments  of 

error  relating  to  the  sufficiency  of  the  evidence  and  the 
rulings  of  the  court  in  receiving  and  excluding  evidence, 
will  be  disregarded  in  the  absence  of  a  bill  of  exceptions 
properly  allowed  and  authenticated. 

8.  Pleading:  Names  op  Pabties.  Where  the  pleadings  dis- 
close a  cause  of  action  against  a  defendant  personally, 
superadded  words,  such  as  "agent,"  "executor,"  or  "di- 
rector," should  be  rejected  as  descriptio  personw.  {Thomas 
V.  Carson,  46  Neb.,  765.) 

Error   from  the   district   court   of   Douglaa 
county.    Tried  below  before  Scott,  J, 

Charles  W.  Haller^  for  plaintiffs  in  error. 
John  P.  Breetij  contra. 
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Post,  C.  J. 

The  defendant  in  error,  as  plaintiff  in  the  dis- 
trict court,  recovered  a  judgment  against  the 
plaintiffs  in  error,  defendants  therein,  upon  an  in- 
strument of  which  the  following  is  a  copy : 

"1500.  Omaha,  Neb.,  March  24, 1888. 

"Ninety  days  after  date  we  promise  to  pay  to 
Dennis  J.  Keleher,  or  order,  five  hundred  dollars, 
for  value  received,  payable  at  the  banking  house 
of  McCague  Brothers,  Omaha,  Nebraska,  with  in- 
terest at  the  rate  of  ten  per  cent  per  annum  until 
paid.  Philip  Andres,  Pres. 

"J.  W.  McDonald, 
"J.  H.  Standeven, 
"Thomas  Falconer, 

"C.   M.  O'DONOVAN, 

"Dennis  J.  Keleher, 
"John  Jenkins, 
^'Directors  Omaha  Truth  P.  d  P.  Company.^^ 

Separate  answers  were  filed  by  the  several  de- 
fendants, in  all  of  which  it  was  in  substance  al- 
leged that  the  instrument  sued  on  was  the  note 
of  the  Omaha  Truth  Printing  &  Publishing  Com- 
pany, a  corporation;  that  it  was  taken  and  ac- 
cepted by  Keleher,  the  payee  therein  named,  with 
the  distinct  understanding  and  agreement  that  it 
was  the  obligation  of  the  corporation  named  and 
not  the  contract  of  the  individual  signers,  or  any 
of  them.  It  was  further  alleged  that  the  plaintiff 
therein  was  not  a  bona  fide  holder  of  said  note,  and 
that  he  took  it  after  maturity  with  notice  of  the 
defendants^  rights  in  the  premises.  The  plaintiff, 
in  reply,  denied  the  allegations  of  the  answers, 
and  charged  that  said  note  was  executed  by  the 
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defendants  as  their  personal  obligation,  and  not 
in  behalf  of  said  corporation. 

From  the  transcript  of  the  judgment  it  appears 
that  the  cause  was  called  for  trial,  having  been 
reached  in  its  order  November  7,  1892,  and  there 
being  no  appearance  for  the  defendants,  a  jury 
was  waived  by  the  plaintiff  and  a  trial  had  to  the 
court,  with  the  result  stated.  The  defendants,  in 
due  time,  moved  to  set  aside  the  judgment  so  ren- 
dered, and  for  a  new  trial,  assigning  therefor  the 
following  grounds: 

"1.  There  was  irregularity  in  the  prevailing 
party,  by  which  the  above  named  five  defendants 
were  prevented  from  having  a  fair  trial. 

"2.  There  was  misconduct  of  the  prevailing 
party. 

"3.  Said  five  defendants  and  the  attorneys  of 
said  five  defendants  were  the  victims  of  accident 
and  surprise,  which  ordinary  prudence  could  not 
have  guarded  against. 

"4.  There  was  error  in  the  assessment  of  the 
amount  of  recovery. 

"5.  The  decision  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law." 

Said  motion  coming  on  for  hearing  at  a  later 
day  of  the  term  was  by  the  court  overruled,  to 
which  order  exceptions  were  duly  taken  and  the 
cause  removed  into  this  court  for  review.  It  ap- 
pears from  the  transcript  that  evidence  was  sub- 
mitted in  support  of  the  allegations  made  in  the 
first,  secoiid,  third,  and  fifth  assignments  of  the 
motion  for  new  trial.  But  the  alleged  bill  of  ex- 
ceptions, although  apparently  allowed  by  the  trial 
judge,  is  not  authenticated  in  the  manner  required 
by  statute  to  make  it  a  record  of  this  court  In- 
deed, there  is  no  pretense  whatever  of  an  authen- 
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tication,  and  the  assignments  which  depend  upon 
a  bill  of  exceptions  must  accordingly  be  disre- 
garded. {Flptm  V.  Jordatij  17  Neb.,  520;  Wood 
Mwcing  d  Reaping  Machine  Co.  v,  Gerhold^  47  Neb., 
397;  Oltmanns  v.  Pindlayy  47  Neb.,  289,  and  cases 
cited.) 

It  is,  however,  contended  that  the  petition 
failed  to  state  a  cause  of  action  against  the  de- 
fendants therein  named,  for  the  reason  that  the 
instrument  sued  en  is  the  contract  of  the  corpora- 
tion named  and  not  of  the  individual  signers.  We 
held  in  Thomas  v.  Carson^  46  Neb.,  765,  that  where 
a  petition  or  complaint  states  a  cause  of  action  in 
favor  of  the  plaintiff  personally,  superadded 
words,  such  as  "agent,"  "executor,"  or  "trustee," 
should  be  rejected  as  descriptio  personam.  (See, 
also,  Farrell  v.  Reedy  46  Neb.,  258.)  The  rule  as 
there  stated  is  sanctioned  by  the  overwhelming 
weight  of  authority,  and  is  without  doubt  appli- 
cable to  the  facts  of  the  case  at  bar. 

Our  attention  is  also  called  to  an  error  in  the 
assessment  of  damage,  whereby  judgment  was 
allowed  for  eighteen  cents  in  excess  of  the  amount 
actually  due  on  the  note.  The  amount  named^ 
although  small,  is  not  beneath  the  cognizance  of 
the  court,  and  the  defendant  in  error  will  accord- 
ingly be  required  to  remit  the  amount  erroneously 
assessed  in  his  favor;  and  upon  the  filing  of 
such  remittitur  within  twenty  days  the  judgment 
will  be  affirmed- 

Judgment  accordingly. 


Vol.  47]       JANUARY  TERM,  1896.  589 


GalU^her  r.  Wolf. 


Theodorb  Gallighbr  v.  Aaron  Wolf  bt  al. 

Filed  Masch  18, 1896.    No.  6316.' 

1.  Appeal  Bonds:  Additional  Secttbitt:  Practice.  If,  in 
an  api>eal  to  the  district  court  from  a  Judgment  of  a  Jus- 
tice of  the  peace,  the  appeal  bond  is  believed  to  be  In- 
sufficient, it  is  proper  for  the  appellee  to  file  a  motion 
asking  the  court  to  order  a  change  or  renewal  of  such 
undertaking. 


i. :  :  :  Dismissal  Nisi.    In  such  a  case,  if 

the  court  is  satisfied  of  the  insufficiency  of  the  appeal 
undertaking,  it  may  make  the  order  requested,  and  it  is 
proper  practice  to  fix  the  time  within  which  such  change 
or  renewal  shall  be  effected  and  to  enter  a  dismissal  of 
the  action  for  a  non-compliance  with  such  order. 

8.  Conflicting  Evidence:  Review.  The  finding  of  a  trial 
court  on  confiicting  testimony  will  not  be  disturbed  on 
error  or  appeal,  unless  clearly  and  manifestly  wrong. 

4.  Order  for  Sufficient  Appeal  Bond:  Evidence.  The  evi- 
dence  examined,  and  held  to  sustain  the  findings  of  the 
trial  court. 

Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Keysor,  J. 

David  Yan  Ettetiy  for  plaintiff  in  error. 

Smith  £  Sheean  and  Will  H.  Thompson^  contra. 

Harrison,  J. 

In  an  action  commenced  and  in  which  there  was 
a  trial  and  judgment  for  defendants  in  justice 
court  in  Douglas  county  there  was  an  appeal 
taken  by  the  unsuccessful  party  to  the  district 
courts  and  during  the  pendency  thereof  the  de- 
fendants moved  the  court  to  require  the  appel- 
lant to  furnish  a  further  and  sufficient  appeal 
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undertaking,  for  the  alleged  reason  that  the 
surety  who  signed  the  bond  on  file  in  the  case  was 
insolvent  and  judgment  on  the  bond  would  be 
uncollectible.  This  motion  w^as  filed  March  28, 
1892,  soon  after  the  appeal  was  docketed  in  the 
district  court,  and  on  June  4,  following  its  filing, 
was  sustained  on  the  showing,  as  to  the  facts 
involved,  made  by  the  party  in  whose  interest  it 
was  filed,  the  other  party  offering  no  evidence,  in 
form  of  affidavits  or  otherwise,  on  the  points 
raised  by  the  motion,  and  the  appellant  was 
ordered  to  furnish  new  and  sufficient  appeal  un- 
dertaking within  fifteen  days.  This  order  was 
not  complied  with,  and  on  July  7,  1892,  the  de- 
fendant moved  the  court  to  dismiss  the  appeal 
because  of  such  non-compliance.  On  July  11  an- 
other motion  was  filed  for  defendant,  similar  in 
terms,  and  the  purpose  sought  to  be  attained, 
with  that  filed  July  7,  four  days  prior.  The  mo- 
tion to  dismiss  was  presented  to  the  court  and, 
on  hearing,  was  sustained  and  the  case  dismissed 
at  the  cost  of  plaintiff.  On  the  last  mentioned 
date  there  was  a  motion  filed  for  plaintiff  to  va- 
cate the  order  made  June  4,  by  which  plaintiff 
was  required  to  furnish  a  new  and  sufficient  ap- 
peal bond,  the  ground  of  the  motion  being  that 
the  surety  who  signed  the  original  undertaking 
was  responsible  and  had  justified  when  he  exe- 
cuted it,  or  before  its  approval.  On  the  19th  day 
of  July  plaintiff  moved  the  court  to  vacate  the 
order  of  dismissal  of  the  action  for  stated  rea- 
sons: "(1.)  Said  decision  is  contrary  to  law.  (2.) 
Said  order  was  irregularly  obtained,  without  the 
knowledge  or  consent  of  plaintiff  and  by  miscon- 
duct of  the  prevailing  party."  This  motion  was 
supported  by  affidavits,  the  statements  of  which 


Vol.  47]       JANUAEY  TEEM,  1896.  591 


GalUgliery.  Wolf. 


tended  to  show  the  responsibility  of  the  surety 
on  the  appeal  undertaking,  and  what  was  claimed 
to  be  irregularity  in  obtaining  the  order  dismiss- 
ing  the  case.  Contradictory  affidavits  were  filed 
on  behalf  ,of  defendants,  and,  on  the  hearing, 
plaintiff's  motion  to  vacate  the  court's  order  dis- 
missing the  cause  was  overruled.  To  secure  a  re- 
versal  of  this  ruling  is  the  purpose  of  these  pro- 
ceedings. 

It  is  contended  that  there  was  not  sufficient 
evidence  to  support  the  order  of  the  court  by 
which  the  plaintiff  was  required  to  file  a  new  and 
sufficient  appeal  bond;  and  further,  that,  on  the 
facts  as  shown  by  the  parties,  the  action  of  the 
court  in  overruling  the  motion  to  vacate  the  order 
of  dismissal  was  erroneous  and  clearly  opposed 
to  the  weight  of  the  evidence  on  such  point  If 
the  appeal  undertaking  was  considered  insuffi- 
cient, it  was  proper  for  the  appellee  to  file  the 
motion  asking  the  court  to  order  its  change  or 
renewal  (see  sec.  1016,  Code  of  Civil  Procedure), 
and  for  the  court,  if  satisfied  of  its  insufficiency, 
to  make  the  order  requested;  and  it  was  proper 
practice,  although  there  did  not  exist  any  statu- 
tory provision  to  such  effect,  to  fix  the  time  within 
which  such  change  or  renewal  should  be  effected 
and  also  to  enter  a  dismissal  of  the  action  for  a 
non-compliance  with  its  order  in  respect  to  the 
undertaking.  {Robare  t\  Kendall^  22  Neb.,  677.) 
We  are  satisfied  from  the  record  that  the  action 
of  the  court  in  ordering  the  renewal  of  the  appeal 
undertaking  was  supported  by  sufficient  evi- 
dence; and  further,  that,  in  respect  to  the  alleged 
irregularities  in  obtaining  the  order  dismissing 
the  case,  the  evidence  was  conflicting,  and  the 
decision  of  the  trial  judge  thereon  entitled  to 
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stand,  from  which  conclusions  it  follows  that  the 
Judgment  of  the  trial  court  must  be 

Affirmed. 


Omaha  Beal  Estate  &  Trust  Company  v. 

Joseph  S.  Kragscow. 

Omaha  Ebal  Estate  &  Trust  Company  v, 
Sarah  J.  Shaw  bt  al. 

Omaha  Beal  Estate  &  Trust  C5ob£PANY  v. 
John  W.  Rodefer  et  al. 

Omaha  Beal  Estate  &  Trust  Company  v. 

Charles  E.  Beiter, 

Filed  Mabch  18, 1896.    Nos.  6377,  6378, 6379, 6880. 

1.  XJectment:  Evidence.  A  plaintiff,  In  an  action  of  eject- 
ment, must  recover  on  the  strength  of  his  own  title  or 
right  to  the  property  and  cannot  rely  upon  the  weakness 
or  inyalidlty  of  the  defendant's  title  or  right 

2. :  .  The  plaintiff,  to  recover  in  ejectment,  must 

possess  and  prove  a  legal  title. 

3.  Conflicting  Statutes:  Constbuction.  Where  there  exist 
two  statutes  between  which  there  is  a  direct  and  irrec- 
oncilable conflict,  the  later  in  point  of  time  will  be  up- 
held and  prevail. 

4. :  .  Where  there  are  two  sections  of  a  statute 

on  the  same  general  subject  and  enacted  at  the  same 
time,  and  one  section  is  afterwards  amended  so  that  it 
directly  conflicts  with  the  other,  the  amended  section, 
being  the  latest  expression  of  the  law-maker  on  the  sub- 
ject, will  prevail  and  the  other  be  repealed  by  implica- 
tion when  not  repealed  in  express  terms. 

5. :  .    Section  5  of  an  act  entitled  "Of  real  estate 

and  the  alienation  thereof  by  deed,"  passed  January  26, 
1856  (Session  Laws,  p.  80,  ch.  31),  as  amended  February 
13,  1864  (Session  Laws,  p.  58,  ch.  12),  was  in  direct  and 
irreconcilable  conflict  with  the  provisions  of  section  44 
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of  chapter  31  of  the  same  statute,  passed  at  the  same 
time,  and,  consequently,  operated  Its  repeal  by  Impli- 
cation. 

6. : .   Where  two  sections  or  portions  of  the  same 

statute,  passed  at  the  same  time,  are  inconsistent  with 
and  repugnant  to  each  other,  so  much  so  that  both  can- 
not be  enforced,  the  last  section,  or  last  words,  will  be 
allowed  to  prevail  and  the  section  or  words  in  conflict 
therewith  held  to  be  repealed. 

7. :  .    Sections  5  and  41  of  chapter  43,  Revised 

Statutes  of  1866,  entitled  "Real  Estate,"  were  enacted  at 
the  same  time,  as  parts  of  the  same  statute,  and  being  in 
some  of  their  provisions  so  repugnant  that  both  could 
not  be  executed.  Inasmuch  as  they  conflicted,  the  last 
section— 41 — prevailed  and  the  other  was  repealed. 

S.  Evidence:  Deeds:  Names.  The  title  to  real  estate  appeared 
from  the  record  to  be  in  Joel  S.  Smith.  A  deed  which 
purported  to  convey  such  real  estate  and  which,  in  its 
recitals  and  also  in  the  acknowledgment  designated  the 
grantor  as  "Joel  S.  Smith,"  but  which  was  signed  "John 
S.  Smith,"  held  not  competent  evidence  to  prove  a  convey- 
ance of  the  title  of  Joel  S.  Smith  in  the  absence  of  other 
proof  establishing  that  the  person  who  signed  the  deed, 
John  S.  Smith,  and  Joel  S.  Smith  were  one  and  the  same 
person. 

9.  Trial:  Right  to  Withdraw  Rest:  Review.    The  granting 

or  overruling  of  an  application  by  a  party  to  a  suit  who 
has  rested  his  case,  to  withdraw  the  rest  and  offer  or  in- 
troduce further  testimony,  is  a  matter  within  the  discre- 
tion of  the  trial  Judge,  and  where  such  an  application  has 
been  allowed  for  the  purpose  of  affording  a  party  an  op- 
portunity to  offer  or  introduce  testimony  on  certain  sub- 
jects specified  in  the  motion  and  allowance,  and  the  party 
seeks  to  extend  the  privilege  accorded,  further  so  as  to 
include  other  and  entirely  different  subjects,  it  is  within 
the  discretion  of  the  trial  court  to  grant  or  refuse  such 
extension,  and  unless  an  abuse  of  discretion  appears  in  a 
refusal  so  to  do,  it  will  not  be  error  or  cause  for  a  re- 
versal of  the  Judgment. 

10.  Acknowledgments.    The  rule  announced  in  the  first  para- 

graph  of  the  syllabus  in  the  case  of  Hoadley  r.  Stephens,  4 
Neb.,  431,  to  the  extent  it  relates  to  the  acknowledgment 
of  deeds  in  another  state  than  this,  before  a  commissioner 
of  deeds  for  this  state,  overruled. 
42 
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Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Scott,  J. 

The  opinion  contains  a  statement  of  the  case, 

George  W.  Covelly  for  plaintiff  in  error: 

The  provisions  relating  to  the  acknowledgment 
of  deeds  are  made  for  the  protection  and  security 
of  creditors  and  purchasers,  but  so  far  as  the 
grantor  is  concerned,  the  title  vested  in  him 
passes  by  the  deed  to  the  grantee  as  completely 
as  it  would  if  the  conveyance  had  been  acknowl- 
edged and  recorded.  {Hastings  v.  YaughUj  5  CaL, 
315;  Stewart  v.  Mathews j  19  Fla.,  752;  Qibbs  v. 
Siviftj  12  Cush.  [Mass.],  393;  Raines  v.  Walker^  77 
Va.,  92;  Strong  v.  Smith,  3  McLean  [U.  S.],  362; 
Earrisaii  t?.  McWhirter,  12  Neb.,  152;  Ooodenough 
V.  Warren,  5  Sawyer  [U.  S.],  494 ;  Brown  v.  Manter, 
22  N.  H.,  468;  Stevenson  v.  Cloud,  5  Blackf.  [Ind.], 
92;  Sicard  v.  Davis,  6  Pet.  [U.  S.],  124;  Simpson  v. 
Mu7idee,  3  Kan.,  172;  Hill  v.  Samuel,  31  Miss.,  307; 
McMahon  v.  McOraw,  26  Wis.,  614;  Jackson  v.  Allen^ 
30  Ark.,  110.) 

The  want  of  the  acknowledgment,  or  of  the 
proof  which  may  authorize  the  admission  of  the 
deed  to  record,  does  not  invalidate  the  deed  as 
between  the  grantor  and  grantee;  and  it  is  good 
as  to  all  persons  who  are  charged  with  such  no- 
tice. The  acknowledgment  and  recording  of  the 
deed  are  provisions  which  the  law  makes  for  the 
security  of  creditors  and  purchasers.  They  are 
not  essential  to  the  validity  of  the  deed  as  to  the 
grantor.  {Blain  v.  Stewart,  2  la.,  378;  Rick^  v.  Rced^ 
19  Cal.,  551;  Dole  v.  Thurlow,  12  Met.  [Mass.],  164; 
Hepburn  v.  Dubois,  12  Pet.  [U.  S.],  375;  Moore  v. 
Thomas,  1  Ore.,  201;  Musgrove  v.  Bouser,  5  Ore., 
313.) 


Vol.  47]       JANUARY  TERM,  1896.  595 

Omaha  Real  Estate  &  Truat  Ga  r.  Kragscow. 

The  certificate  of  acknowledgment  is  not  essen- 
tial to  the  validity  of  the  deed,  which  is  operative, 
without  acknowledgment  between  the  parties. 
The  certificate  is  simply  evidence  of  the  execu- 
tion of  the  deed  supplying  the  place  of  direct 
proof,  and,  like  all  other  evidence,  should  receive 
a  reasonable  construction.  {(}ray  v.  Ulrichy  8  Kan., 
112;  Harrington  v.  Fish,  10  Mich.,  415.) 

Where  the  acknowledgment  of  a  deed  is  taken 
without  the  state  by  a  commissioner  of  deeds 
appointed  by  the  executive  authority  of  such 
state,  no  proof  of  his  authority  other  than  au- 
thentication by  his  seal  is  required:  {Smith  v.  Van 
Gilder^  26  Ark.,  527;  Vance  v.  Schuyler,  1  Gil.  [111.], 
160;  Thompson  v.  Schuyler^  2  Gil.  [111.],  271;  Irving 
V.  Broumelly  11  111.,  402.) 

A  party  interested  in  part  of  an  entire  tract 
may  take  the  acknowledgment  of  a  distinct  in- 
terest in  the  same  tract.  {Dussaume  v.  Burnett^  5 
la.,  95.) 

An  officer  related  to  one  of  the  parties  may  take 
an  acknowledgment,  because  the  act  is  not  judi- 
cial but  ministerial.  {Lynch  v.  Livingston  ^  6  N.  Y., 
422;  Kimball  v.  Johnson,  14  Wis.,  682».) 

The  fact  that  an  acknowledgment  is  taken  by 
a  party  to  the  conveyance  does  not  invalidate  the 
deed.  It  is  good  between  the  parties  and  those 
who  have  actual  notice  of  its  existence.  {Beamaii 
V.  Whitney,  20  Me.,  413;  Hogans  v.  Carruth,  18  Pla., 
587;  Stevens  v.  Hampton ,  46  Mo.,  404;  Caldwell  v. 
Heady  17  Mo.,  561;  Cooley  v.  Rankin,  11  Mo.,  642; 
Black  V.  Gregg,  58  Mo.,  565.) 

The  current  of  authority  is  to  the  effect  that  the 
taking  of  an  acknowledgment  is  an  act  purely 
ministerial  in  its  character,  and  not  in  any  sense 
judicial.    It  involves  no  compulsion  or  summons 
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of  any  person  who. does  not  appear  of  his  own 
accord,  and  rarely,  if  ever,  requires  an  investiga- 
tion of  the  circumstances  under  which  the  deed 
was  executed.  {Learned  v.  Riley^  14  Allen  [Mass.], 
109;  Odiome  v.  Maaofij  9  N.  H.,  24;  Hill  v.  Bacorij 
43  111.,  477;  Biacoe  v.  Byrd,  15  Ark.,  655;  Schnltz  v. 
Moore,  1  McLean  [U.  S.],  520.) 

A  defective  acknowledgment  can  be  taken  ad- 
vantage of  only  by  a  purchaser  for  a  valuable  con- 
sideration. {Bishop  V.  Schneider  J  46  Mo.,  472;  Mas- 
tin  V.  Halley,  61  Mo.,  196;  Chateau  v.  Burlands,  20 
Mo.,  482.) 

Reference  was  also  made  to  the  following  cases : 
Connell  v.  Oalligher,  36  Neb.,  749;  Hoy  v.  Alleny  27 
la.,  208;  Lake  v.  Gray,  30  la.,  415,  35  la.,  459;  Doe 
V.  Naylory  2  Blackf.  [Ind.],  32;  Ricks  v.  Reed,  19 
Cal.,  571. 

Wharton  &  Baird  and  J.  E.  Netin,  contra : 

One  who  was  a  member  of  the  Omaha  Real 
Estate  &  Trust  Company,  and  therefore  a  party  in 
interest,  could  not  properly  witness  or  acknowl- 
edge the  mortgage.  {Wilson  v.  Traer,  20  la.,  233; 
^hild  V.  Baker ,24:  Neb.,  188;  Winsted  Savings  Bank  v. 
Spencer,  26  Conn.,  194;  Hammers  i\ Dole,  61  III.,  307; 
West  V.  Krebaum,  88  111.,  263;  Doil  v.  Moore,  51  Mo., 
589;  Withers  v.  Baird,  7  Watts  [Pa.],  227;  Kimball 
■V.  Johnson,  14  Wis.,  734.) 

Bartlett,  Crane  &  Baldrige,  also  for  defendants  in 
error, 

Harrison,  J. 

October  3, 1891,  an  action  of  ejectment  was  com- 
menced by  the  plaintiff  against  Joseph  S.  Krags- 
?ow  in  the  district  court  of  Douglas  county  the 
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property  involved  being  described  in  the  petition 
as  follows:  "Lots  number  thirty -nine  (39)  and 
number  forty  (40),  in  block  number  one  (1),  in 
Saunders  &  Heimbaugh's  Addition  to  Walnut 
Hill,  an  addition  to  the  city  of  Omaha."  It  was 
alleged  that  the  defendant  had,  ever  since  the  23d 
day  of  December,  1890,  unlawfully  kept  and  was 
holding  possession  of  the  property,  and  keeping 
plaintiff  out  of  possession  thereof.  It  was  also 
charged  that  defendant  had  received  rents  and 
profiti^  of  the  premises  to  the  amount  of  $94. 
Plaintiff  prayed  judgment  for  the  possession  of 
the  property  and  a  recovery  of  the  rents  and 
profits.  Defendant  answered,  admitting  posses- 
sion of  the  property  and  alleging  affirmatively  hid 
lawful  possession  thereof  since  February  1,  1888, 
and  denying  the  other  allegations  of  the  petition. 
To  this  there  was  a  reply  denying  the  allegations 
of  the  answer  in  regard  to  the  lawful  possession 
of  the  defendant.  On  the  same  date,  October  3, 
1891,  three  Other  cases  of  ejectment  were  insti- 
tuted in  the  same  court,  one  against  Sarah  M. 
Shaw  and  others,  one  against  John  W.  Rodefer 
and  others,  and  one  against  Chas.  E.  Reiter, 
each  to  recover  possession  of  property  situate  in 
the  addition  hereinbefore  stated;  also  to  recover 
rents  and  profits  of  the  premises  involved  in  each 
case,  alleged  to  have  been  received  by  the  parties 
defendants.  Issues  were  joined,  and  on  March 
27,  1893,  the  first  mentioned  case  was  called  for 
trial,  a  jury  was  waived  and  trial  had  to  the  court. 
At  the  beginning  of  the  trial  the  parties  entered 
into  the  following  agreement,  which  was  made  of 
record:  "It  is  agreed  by  the  parties  to  try  this 
case,  and  that  a  finding  shall  be  had  by  the  coutt, 
and  the   other   cases,   being   numbers   27 — 160, 
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27—161,  27—162,  27—163,  shall  abide  the  result 
of  the  finding  in  this  case,  except  as  to  proof 
and  finding  and  judgment  as  to  rental  values-" 
The  cases  have,  by  stipulation,  all  been  presented 
to  this  court  together,  there  being  a  separate  rec- 
ord and  bill  of  exceptions  in  each  case.  The  judg- 
ments in  the  district  court  were  adverse  to  the 
plaintiff  and  reversals  are  sought  here. 

In  the  brief  filed  for  plaintiff  there  is  a  state- 
ment of  some  facts  which  serves,  and  is  almost 
necessary,  as  an  introduction,  in  order  to  a  proper 
understanding  of  the  other  and  further  facts  and 
questions  developed  by  the  evidence  as  offered 
and  introduced  or  rejected  during  the  trial.  We 
will,  for  this  statement,  quote  from  the  brief: 
"Prior  to  the  1st  day  of  August,  1886,  the  Omaha 
Real  Estate  &  Trust  Company  purchased  the  tract 
of  land  on  which  Saunders  &  Himebaugh's  Addi- 
tion to  Walnut  Hill  was,  after  said  purchase,  situ- 
ated, and  laid  out  and  platted  said  addition  upon 
said  tract,  and  duly  dedicated  the  same.  On 
August  1,  1886,  the  said  Omaha  Real  Estate  & 
Trust  Company  sold  and  conveyed  the  premises  in 
controversy  in  these  actions,  as  well  as  a  large 
number  of  other  lots  in  said  addition,  to  the  Pleas- 
ant Hill  Building  Association,  a  corporation  of 
Douglas  county,  Nebraska.  On  that  day  the 
Omaha  Real  Estate  &  Trust  Company  loaned  to 
the  Pleasant  Hill  Building  Association  sixteen 
thousand  one  hundred  and  seventy-five  (f  16,175) 
dollars,  and  took  the  notes  of  said  last  named  cor- 
poration therefor,  bearing  interest  at  eight  and 
ten  per  cent,  and,  as  security  for  the  payment  of 
said  notes,  received  from  said  corporation  a  mort- 
gage for  said  amount  upon  the  property  in  contro- 
versy in  these  suits,  as  well  as  the  other  property 
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which  was  conveyed  to  said  corporation  by  plaint- 
iff August  1,  1886,  which  mortgage  was,  immedi- 
ately upon  delivery  thereof,  recorded.  On  or 
about  March  22;  1890,  an  action  to  foreclose  said 
mortgage  was  begun,  which  resulted  in  a  decree 
of  foreclosure  against  all  of  the  real  estate  de- 
scribed in  said  mortgage  and  an  order  of  sale 
thereof,  directing  J.  P.  Gardner,  as  special  master 
commissioner,  to  sell  the  premises  after  apprais- 
ing and  advertising  the  same,  who  proceeded  to 
appraise,  advertise,  and  sell  the  same.  At  the 
said  sale  the  Omaha  Real  Estate  &  Trust  Com- 
pany became  the  purchaser  of  all  the  lots  de- 
scribed in  the  mortgage  and  the  decree,  which  in- 
cluded the  property  in  controversy  in  these  suits 
in  ejectment  The  sale  of  these  lots  was  con- 
firmed by  the  court  and  deed  ordered  to  be  made 
to  the  purchaser,  and  on  December  23,  1890,  a 
deed  was  executed  and  delivered  by  said  special 
master  commissioner  for  the  premises  in  contro- 
versy herein,  and  other  property,  to  the  Omaha 
Real  Estate  &  Trust  Company,  which  deed  was 
on  that  day  recorded.'^  Counsel  for  plaintiff  states 
that  it  was  his  understanding  that  plaintiff  and 
defendants  claimed  that  their  rights  to  the  proper- 
ties arose  from  the  same  or  a  common  source  of 
title,  the  Pleasant  Hill  Building  Association,  and 
in  accordance  with  this  belief  or  understanding, 
he  first  introduced  in  evidence  the  mortgage  fore- 
closure proceedings  which  were  noticed  in  the 
preliminary  statement  of  facts,  also  the  deed  of 
the  special  master  commissioner,  made  to  plaint- 
iff pursuant  to  its  purchase  of  the  property  at  the 
foreclosure  sale.  A  certified  copy  of  the  deed  exe- 
cuted by  plaintiff  to  the  Pleasant  Hill  Buildiijg 
Association  was  offered  on  behalf  of  plaintiff,  for 
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the  purpose  of  showing  that  at  the  time  of  the 
foreclosure  proceedings  such  association  had  the 
title  to  the  property,  and  after  introducing  some 
evidence  in  regard  to  rental  values  of  the  premises 
in  controversy  the  plaintiff  rested  his  case,  but 
the  record  shovrs  that  the  rest  was  withdrawn 
and  the  plaintiff  was  allowed  to  introduce  further 
testimony.  We  will  now  say  that  whenever  here- 
after reference  is  herein  made  to  a  deed,  convey- 
ance, or  will,  it  will  be  one  which  purports  to 
transfer  or  affect  the  premises  in  controversy. 
Counsel  for  plaintiff  next  offered  as  evidence  a 
warranty  deed  from  Alexander  H.  Baker  and  wife 
to  Pierce  C.  Himebaugh  and  Nathan  Merris^m; 
then  a  deed  from  the  last  mentioned  parties  to  the 
Omaha  Real  Estate  &  Trust  Company,  and  next, 
a  quitclaim  deed  from  Alexander  H.  Baker  to  the 
same  company.  There  was  next  introduced  a  plat 
of  Saunders  &  Himebaugh's  Addition  to  Walnut 
Hill  and  the  record  shows  the  taking  of  testimony 
closed.  Then  appears  the  following:  "Plaintiff 
now  asks  to  withdraw  his  rest  and  show  source  of 
title  from  the  government  of  the  United  States  to 
Alexander  H.  Baker.  I  desire  also  to  show  by 
extrinsic  evidence,  or  by  the  original  deed  to  the 
Pleasant  Hill  Building  Association,  executed  by 
the  Omaha  Real  Estate  &  Trust  Company,  that  it 
was  conveyed  in  the  conveying  clause  to  the 
Pleasant  Hill  Building  Association;  and  I  ask  it 
on  the  ground  of  surprise,  because,  until  today,  it 
was  never  brought  to  my  notice  that  there  was 
any  defect  in  the  records  of  the  grantee  of  the 
Omaha  Real  Estate  &  Trust  Company, — that  is, 
it  was  never  brought  to  my  notice  that  the 
grantee's  name  in  the  conveying  clause  was  not 
the  Pleasant  Hill  Building  Association, — and  I 
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offer  to  make  this  proof  by  the  production  of  the 
original  deed  to  the  Pleasant  Hill  Building  Asso- 
ciation,  the  secretary  of  that  association,  I  be- 
lieve, being  in  town,  and  having  in  his  possession 
the  original  deed.  I  don't  include  in  the  propo- 
sition an  offer  of  the  deed  for  the  purpose  of  show- 
ing that  the  party  who  witnessed  the  deed  was 
other  or  different  than  the  one  that  has  been 
shown  to  be  a  stockholder  of  the  Omaha  Beal 
Estate  &  Trust  Company." 

The  Court:  "I  will  allow  you  to  trace  the  title 
from  the  government  down  to  Baker  if  you  want 
to.  I  will  allow  you  to  introduce  the  original 
deed  from  the  Omaha  Beal  Estate  &  Trust  Com- 
pany to  the  Pleasant  Hill  Building  Association, 
if  you  can,  but  inasmuch  as  you  say  that  in  no 
manner  you  expect  to  prove  the  witnessing  of  the 
deeds  is  different  from  what  has  been  shown." 

Mr.  Covell:  "And  further,  if  the  original  deed 
to  the  Pleasant  Hill  Building  Association  cannot 
be  found,  I  ask  to  show  by  parol  evidence,  in  con- 
sequence of  ambiguity  in  the  deed,  that  the  deed 
was  actually  made  to  the  Pleasant  Hill  Building 
Association,  instead  of  to  the  Pleasant  Hill  Asso- 
ciation, by  reason  of  ambiguity  in  the  deed." 

The  Court:  "You  can  introduce  what  you 
stated— ^chain  of  title  from  the  government  down 
to  A.  H.  Baker,  and  the  original  deed,  if  you  can, 
for  the  purpose  of  showing  whatever  the  deed  may 
show." 

There  was  then  offered  in  evidence  a  certified 
copy  of  a  patent  from  the  United  States  to  Samuel 
Conger,  a  certified  copy  of  the  record  of  a  deed 
from  Conger  to  Enos  Lowe,  and  a  certified  copy  of 
the  record  of  a  deed  from  Enos  Lowe  and  wife  to 
Roswell  G.  Pierce.    To  this  last  deed,  when  of- 
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fered,  a  number  of  objections  were  interposed, 
among  which  was  the  following:  "That  the  deed 
purports  to  be  acknowledged  before  Thomas  J. 
Ratham,  a  commissioner  of  deeds  for  Nebraska, 
for  Pottawattamie  county,  Iowa;  that  the  ac- 
knowledgment has  not  affixed  or  attached  thereto 
the  certificate  of  the  secretary  of  state,  as  re- 
quired by  the  laws  in  force  at  the  time  of  the  re- 
cording of  the  same,  and  was  therefore  not  enti- 
tled to  admission  in  the  records."  The  objection 
was  sustained  and  the  deed  excluded.  There  was 
next  offered  in  evidence  a  deed  by  the  sheriff  of 
Douglas  county  to  one  Joel  S.  Smith,  purporting 
to  convey  any  title  held  by  Roswell  Q.  Pierce. 
This  deed,  on  objection,  was  excluded.  This  wa» 
followed  by  an  offer  of  a  deed  which,  in  its  reci- 
tals, gave  the  name  of  the  grantor  as  Joel  S. 
Smith,  the  same  name  being  stated  in  the  ac- 
knowledgment, but  the  instrument  was  signed  by 
John  S.  Smith.  On  objection,  this  deed  was  ex- 
cluded. A  number  of  other  instruments  were  of- 
fered to  complete  the  chain  of  title,  including  the 
original  deed  from  the  Omaha  Real  Estate  & 
Trust  Company  to  the  Pleasant  Hill  Building  As- 
sociation, also  the  original  mortgage  from  the 
building  association  to  the  real  estate  and  trust 
company,  both  of  which  were  objected  to  on  the 
ground  that  no  title  had  been  shown  in  the  party 
grantor  in  either  conveyance,  and  that  the  first 
offered  deed  was  witnessed  by  a  stockholder  of 
the  company,  who  was  also  its  secretary,  and  pur- 
ported to  have  been  acknowledged  before  a  person 
who  was  a  shareholder  in  the  grantor  company; 
that  the  mortgage  was  attested  by  the  secretary, 
also  a  stockholder  of  the  association,  the  grantor, 
and  its  acknowledgment  purported  to  have  been 
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taken  before  a  stockholder  of  the  corapany,  the 
mortgagee.  The  objections  were  sustained  and 
both  deed  and  mortgage  were  excluded  from  the 
evidence.  The  counsel  for  plaintiff  at  this  time 
asked  a  witness  he  had  called  to  the  stand 
whether  he  was  acquainted  with  defendant  John 
S.  Kragscow  and  the  defendants  in  the  other  ac- 
tions, and  following  his  answer  asked  him:  "You 
may  state,  if  you  know,  under  what  claim  of  title 
the  defendants  in  this  action  claim,  if  they  make 
any  claim  of  title."  Immediately  succeeding  this 
in  the  record  appears  the  following: 

"Objection  by  defendant,  first,  as  incompetent, 
irrelevant,  and  immaterial ;  second,  for  the  reason 
that  counsel  for  the  plaintiff  only  asked  permis- 
sion of  this  court  at  the  time  these  cases  were 
being  decided  by  his  honor  and  at  the  close  of  his 
decision  to  simply  make  a  record  here  showing 
title  from  the  government  down  to  Baker,  and 
also  asking  the  privilege  to  offer  in  evidence  the  ^ 
original  deed  from  the  Omaha  Real  Estate  & 
Trust  Company  to  the  Pleasant  Hill  Building  As- 
sociation, and  permission  having  been  given  by 
the  court  simply  for  those  two  purposes  and  no 
other." 

The  Court:  "The  court  only  gave  permission 
that  in  these  four  eases,  after  having  announced 
the  opinion  of  the  court  against  the  plaintiff  when 
the  case  was  regularly  reached  on  the  27th  day  of 
March,  1893,  counsel  for  the  plaintiff  then  re- 
quested that  the  plaintiff  be  permitted  to  intro- 
duce evidence  of  title  from  the  government  down 
to  Baker  and  the  original  deed  from  the  Omaha 
Real  Estate. &  Trust  Company  to  the  Pleasant 
Hill  Building  Association,  that  leave  was  granted 
after  the  judgment  had  been  announced  by  the 
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court  plaintiff  in  those  four  cases,  and  the  court 
will  not  now  permit  evidence  to  be  introduced 
other  than  as  that  requested  by  the  counsel  for 
plaintiff  and  sustains  the  objection  going  into  the 
evidence  sought  by  these  interrogatories.  Plaint- 
iff excepts. 

"Plaintiff  offers  to  prove  by  this  witness  that 
the  defendants  in  the  several  actions  in  which  we 
are  seeking  to  introduce  testimony  claim  under 
the  Pleasant  Hill  Building  Association  and  to  be 
in  possession  of  the  premises  in  controversy  in 
this  action  under  the  Pleasant  Hill  Building  As- 
sociation by  virtue  of  contracts  of  sale  for  the 
premises  involved  in  this  action  executed  to  them 
by  the  Pleasant  Hill  Building  Association;  and 
this  offer  is  made  of  proof  by  this  witness  because 
he  knows  the  fact,  having  seen  the  contracts  him- 
self in  the  hands  of  the  defendants  to  this  action, 
whom  he  has  stated  that  he  knew." 

The  same  objection  was  made  to  the  offer  as  to 
the  question,  and  this  further:  "And  for  the  addi- 
tional reason  that  the  testimony  offered  is  not  f he 
best  evidence,  the  contracts  themselves  being  the 
best  evidence."  The  objections  to  question  and 
offer  were  sustained. 

Before  proceeding  with  the  examination  and 
discussion  of  the  alleged  errors  of  the  trial  court, 
relied  upon  by  counsel  for  plaintiff  in  the  argu- 
ment herein,  it  may  be  as  well  to  state  that  de- 
fendants did  not  offer  any  proof  of  title,  but  rested 
their  rights  and  relied  upon  possession  of  the 
premises.  This,  in  actions  of  ejectment,  they 
could  do,  as  it  is  the  rule  therein  that  the  plaintiff 
must  recover  upon  the  strength  of  his  own  title  or 
right  and  cannot  rely  upon  the  weakness  of  that 
of  his  adversary  the  defendant.    {Gregory  v.  Ken- 
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yon,  34  Neb.,  640;  Franklin  v:  Kelley,  2  Neb,,  112; 
Morton  v.  Qreen,  2  Neb.,  451;  O^Brien  v.  Gusliny  24 
Neb.,  561;  Buck  v.  Gage,  27  Neb.,  306.)  If  there  is 
a  common  source  of  title,  or  the  defendant  claims 
under  the  same  person  as  plaintiff,  in  proving  title 
the  plaintiff  need  go  no  further  back  than  the 
common  source  {Barton  i\  Erickson^  14  Neb.,  164; 
Carson  v.  DundaSy  39  Neb.,  503);  but  where  this  is 
not  the  case,  the  plaintiff  must  show  a  grant  from 
the  state  or  United  States  and  a  regular  and  unin- 
terrupted chain  of  title  to  himself,  or,  in  other 
words,  he  must  prove  title.  No  doubt  proof  of 
title  woidd  be  sufficient  if  possession  necessary  to 
establish  title  was  shown  either  in  plaintiff  or 
those  under  whom  he  claims,  but  with  this  we 
have  nothing  to  do  in  this  case.  It  was  not  shown 
during  the  trial  that  plaintiff  and  defendants 
claimed  under  the  same  person  or  from  common 
source  of  title;  hence  it  devolved  upon  plaintiff 
to  prove  title  in  itself.  In  the  attempt  to  do  this, 
as  we  have  before  stated,  as  one  link  of  the  chain 
of  title  vhere  was  offered  a  certified  copy  of  the 
record  of  a  deed  from  Enos  Lowe  and  wife  to  Ros- 
well  G.  Pierce,  which  was  objected  to  because  it 
was  acknowledged  before  a  commissioner  of  deeds 
for  Nebraska,  in  a  county  of  the  state  of  Iowa, 
and  was  not  authenticated  by  the  certificate  of 
the  secretary  of  state,  which  objection  was  sus- 
tained and  the  deed  not  allowed  in  evidence.  This 
is  one  of  the  errors  of  which  counsel  for  plaintiff 
complains,  and  for  the  strength  of  this  complaint 
he  relies  upon  matter  contained  in  certain  sec- 
tions of  the  statute,  viz.,  sections  4  and  5  of  chap- 
ter 73,  Compiled  Statutes,  which  are  in  reference 
to  the  acknowledgment  of  deeds  or  instruments 
of  conveyance  and  are  as  follows: 
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"Sec.  4.  If  executed  and  acknowledged  op 
proved  in  any  other  state,  territory,  or  district  of 
the  United  States,  it  must  be  executed  and  ac- 
knowledged or  proved  either  according  to  the 
laws  of  such  state,  territory,  or  district,  or  in  ac- 
cordance with  the  law  of  this  state,  and  such 
acknowledgment  shall  be  made  before  and  certi- 
fied by  any  officer  authorized  by  the  laws  of  such 
state,  territory,  or  district  to  take  and  certify  ac- 
knowledgments, or  by  a  copimissioner  of  deeds 
appointed  by  the  governor  of  this  state  for  that 
purpose. 

"Sec.'5.  In  all  cases  provided  for  in  section  four 
of  this  chapter  (if  such  acknowledgment  or  proof 
is  taken  before  a  commissioner  appointed  by  the 
governor  of  this  state  for  that  purpose,  notary 
public  or  other  officer  using  an  official  seal)  the 
instrument  thus  acknowledged  or  proved  shall 
be  entitled  to  be  recorded  without  further  authen- 
tication; Provided y  That  in  all  other  cases  the  deed 
or  other  instrument  shall  have  attached  thereto 
a  certificate  of  the  clerk  of  a  court  of  record  or 
other  proper  certifying  officer  of  the  county,  dis- 
trict, or  state  within  which  the  acknowledgment 
or  proof  was  taken,  under  the  seal  of  his  office, 
showing  that  the  person  whose  name  is  subscribed 
to  the  certificate  of  acknowledgment  was,  at  the 
date  thereof,  such  officer  as  he  is  therein  repre- 
sented to  be;  that  he  is  well  acquainted  with  the 
handwriting  of  such  officer;  that  he  believes  the 
said  signature  of  such  officer  to  be  genuine,  and 
that  the  deed  or  other  instrument  is  executed  and 
acknowledged  according  to  the  laws  of  such  state, 
district,  or  territory." 

To  which  we  will  add  the  following  from  sec- 
tion 13  of  the  same  chapter: 
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"Sec.  13.  Every  deed  acknowledged  op  proved, 
and  certified  by  any  of  the  officers  before  named, 
including  the  certificate  specified  in  section  five 
of  this  chapter,  whenever  such  certificate  is  re- 
quired by  law,  may  be  read  in  evidence  without 
further  proof,  and  shall  be  entitled  to  be  re^ 
corded,"  etc. 

In  support  of  the  defendants'  contention  that 
the  excluded  conveyance  was  not  authenticated 
as  by  law  required,  we  are  referred  especially  to 
section  36  of  this  same  chapter,  73,  which  is  as 
follows:  "When  any  deed  or  other  instrument 
shall  be  proved  or  acknowledged,  or  any  oath  or 
affirmation  shall  be  taken  before  any  commis- 
sioner appointed  by  virtue  of  this  chapter,  before 
it  shall  be  entitled  to  be  used,  recorded,  qt  read 
in  evidence,  in  addition  to  the  preceding  requi- 
sites there  shall  be  subjoined  or  affixed  to  the  cer- 
tificate signed  and  sealed  by  each  commissioner 
as  aforesaid  a  certificate  under  the  hand  and 
official  seal  of  the  secretary  of  Nebraska  certify- 
ing that  such  commissioner  was,  at  the  time  of 
taking  such  proof  or  acknowledgment,  or  of  ad- 
ministering such  oath  or  affirmation,  duly  author- 
ized to  take  the  same,  and  that  the  secretary  is 
acquainted  with  the  handwriting  of  such  com- 
missioner, or  has  compared  the  signature  to  such 
certificate  with  the  signature  of  such  commis- 
sioner deposited  in  his  office,  and  has  also  com- 
pared the  impression  of  the  seal  affixed  to  such 
certificate  with  the  impression  of  the  seal  of  such 
commissioner  deposited  in  his  office,  and  that  he 
verily  believes  the  signature  and  the  impression 
of  the  seal  of  the  said  certificate  to  be  genuine." 

The  three  or  four  preceding  sections  of  the 
chapter  are  in  reference  to  the  appointment  of 
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commissioners  of  deeds  and  in  a  general  way  de- 
fining their  duties  and  powers.  Section  36,  quoted 
above,  appears  as  section  44,  chapter  31,  entitled 
"Real  Estate  and  the  Alienation  Thereof  by 
Deed,"  approved  January  26, 1856,  also  as  section 
41,  chapter  43,  Revised  Statutes,  1866,  under  title 
"Real  Estate,"  section  36,  General  Statutes,  1873, 
and  section  4360,  Oobbey's  Annotated  Statutes, 
1^93.  This  section  was  enacted  in  1856  and  was 
re-enacted  February  15,  1864,  in  an  act  entitled 
"An  act  to  revise  and  consolidate  the  laws  of  a 
general  nature  passed  at  the  second  session  of  the 
legislative  assembly  of  this  territory,"  being  sec- 
tion 42  of  chapter  12  of  the  act.  February  13, 
1865,  there  was  passed  an  act  entitled  "An  act  to 
amend  .chapter  twelve  of  an  act  entitled  *An  act 
to  revise  and  consolidate  the  laws  of  a  general 
nature  passed  at  the  second  session  of  the  legis- 
lative assembly  of  this  territory,'  approved  Feb- 
ruary 15,  1864"  (Session  Laws,  1865,  p.  53),  and 
which  was  as  follows: 

"Section  1.  Be  it  Enacted  by  the  Council  and 
House  of  Representatives  of  the  Territory  of  Ne- 
braskOy  That  section  five  of  chapter  twelve  of  an 
act  entitled  *An  act  to  revise  and  consolidate  the 
laws  of  a  general  nature  passed  at  the  second 
session  of  the  legislative  assembly  of  this  terri- 
tory' is  hereby  amended  so  as  to  read  as  follows, 
namely :  In  all  cases  provided  for  in  section  four 
of  this  act  (if  such  acknowledgment  or  proof  is 
taken  before  a  commissioner  appointed  by  the 
governor  of  this  territory  for  that  purpose,  notary 
public,  or  other  officer  using  an  official  seal)  the 
instrument  thus  acknowledged  or  proven  shall  be 
entitled  to  be  recorded  without  further  authenti- 
cation.    ♦     ♦     • 
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"Sec.  2.  This  act  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

"Approved  February  13,  1865.'^ 

It  is  strenuously  argued  by  counsel  for  plaintiflC 
that  the  passage  of  this  act  operated  a  repeal  by 
implication  of  the  section  now  numbered  36,  then 
numbered  42  of  chapter  12,  which  required  the 
certificate  of  the  secretary  of  state  to  be  attached 
to  the  acknowledgment  of  a  deed  taken  before  a 
cdmmissioner  of  deeds.  It  is  clear  that  there  was 
an  irreconcilable  conflict  between  section  42  of 
chapter  12  and  section  5  as  amended  by  the 
later  act,  that  they  could  not  both  stand  and  be 
enforced,  for,  if  a  deed  was  executed  and  ack- 
nowledged before  a  commissioner  of  deeds  and 
presented  for  record  without  the  certificate  of  the 
secretary  of  state,  it  would  be  sufficiently  authen- 
ticated under  the  provisions  of  section  5  as 
amended,  but  its  record  necessarily  denied  if  the 
provisions  of  section  42  (now  36)  were  enforced, 
and  the  last  act,  or  the  amended  section  5  pre- 
vailed, and  the  other  section  was  repealed  by  im- 
plication. (State  r.  HotcCy  28  Neb.,  618.)  Sections 
4  and  5,  as  enacted  January  26,  1856^  were  as 
follows: 

"Sec.  4.  If  acknowledged  or  proved  in  any 
other  state  or  territory  or  district  of  the  United 
States,  it  must  be  done  according  to  the  laws  of 
such  state,  territory,  or  district,  and  must  be  ac- 
knowledged or  proved  before  any  officer  author- 
ized to  do  so  by  the  laws  of  such  state,  territory, 
or  district,  or  before  a  commissioner  appointed  by 
the  governor  of  this  territory  for  that  purpose. 

"Sec.  5.  In  cases  provided  for  in  the  last  sec- 
tion,  unless  when  taken   before   such   commis- 
sioner, the  deed  shall  have  attached  thereto  a 
43 
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certificate  of  the  clerk  or  other  proper  certifying 
officer  of  a  court  of  record  of  the  county  or  dis- 
trict within  which  it  was  taken,  under  the  seal  of 
his  office,  that  the  person  whose  name  is  sub- 
scribed to  the  certificate  of  acknowledgment  or 
proof  was,  at  the  date  thereof,  such  officer  as  he 
is  therein  represented  to  be;  that  he  is  well  ac- 
quainted with  the  handwriting  of  such  officer, 
and  that  he  believes  the  signature  of  such  officer 
to  be  genuine,  and  that  the  deed  is  executed  and 
acknowledged,  or  proved  according  to  the  laws  of 
such  state  or  territory,"  (Session  Laws,  1856,  p. 
80,  ch.  31,  sees.  4,  5.) 

Section  4  was  again  enacted  in  the  same  terms, 
February  15,  1864.  Section  5  was  at  the  same 
date  again  enacted  with  the  following  changes: 
"In  place  of  the  words  'unless  when  taken'  the 
words  'except  where  such  acknowledgment  is 
taken'  were  used,  and  also  the  words  'or  state' 
were  inserted  after  the  word  'district,'  and  the 
words  'within  which  the  acknowledgment  was 
taken'  were  substituted  for  the  words  'within 
which  it  was  taken.' "  Section  4  was  again  en- 
acted unchanged  February  12,  1866,  and  section 
5,  as  amended  February  13, 1865  (the  amendment 
we  have  hereinbefore  noticed),  was  also  again 
enacted  February  12,  1866,  but  the  section  in  re- 
gard to  the  authentication  of  a  conveyance  ac- 
knowledged before  a  commissioner  of  deeds  by 
the  certificate  of  the  secretary  of  state  also  ap- 
peared in  the  Revised  Statutes  of  1866  as  section 
41  of  chapter  43  thereof.  The  sections  4  and  5 
hereinbefore  referred  to  were,  by  such  numbers, 
sections  of  this  same  chapter,  and  there  was  the 
same  conflict  between  the  provisions  of  section 
41  and  section  5  as  had  existed  as  they  appeared 
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as  numbered  in  prior  enactments,  subsequent  to 
the  amendment  of  section  5,  February  13, 1865,  as 
hereinbefore  noticed.  It  was  said  in  an  opinion 
in  Alhertson  v.  StatCy  9  Neb.,  429,  in  which  this 
court  considered  the  question  of  a  conflict  be- 
tween different  parts  of  sections  of  the  Revised 
Statutes  of  1866:  "The  Revised  Statutes  of  1866 
were  passed  as  one  act,  and  in  such  case  the  well- 
known  rule  applies  that  where  there  is  an  irrec- 
oncilable conflict  between  different  sections  or 
parts  of  the  same  statute,  the  last  words  stand, 
and  those  which  are  in  conflict  therewith  are,  so 
far  as  there  is  a  conflict,  repealed;"  and  it  was 
held:  "Where  there  is  an  irreconcilable  conflict 
between  different  sections  or  parts  of  the  same 
statute  the  last  words  stand  and  those  in  conflict 
therewith  are  repealed."  Applying  this  rule  in 
the  case  at  bar,  the  section  now  numbered  36  must 
stand  and  so  much  of  section  5  as  is  in  conflict 
therewith  must  be  held  to  be  repealed,  or  without 
force. 

It  is  further  insisted  in  this  connection  by  coun- 
sel for  plaintiff  that  by  the  second  section  of  an 
act  passed  June  13,  1867,  to  amend  section  38  of 
chapter  43  of  Revised  Statutes  of  1866,  entitled 
"Real  Estate,"  now  section  33,  chapter  73,  Com- 
piled Statutes,  and  a  part  of  section  4357  of  Cob- 
bey's  Annotated  Statutes  of  1893,  which  reads  as 
follows: — "All  acts  performed  in  pursuance  of 
the  laws  of  this  state  or  of  the  laws  of  the  terri- 
tory of  Nebraska,  by  commissioners  of  deeds  here- 
tofore appointed  by  the  governor  of  the  territory 
of  Nebraska  shall  be  deemed  and  held  to  be  valid 
and  binding  in  law"  (Session  Laws,  1867,  special 
session,  p.  52,  sec.  2), —  has  made  binding  and  le- 
galized all  deeds  acknowledged  before  commis- 
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sioners  of  deeds  prior  to  its  passage,  and  the  deed 
from  Lowe  to  Pierce,  being  one  of  such,  was  thus 
relieved  of  any  defect  which  may  have  existed; 
and  further,  that  section  4  of  chapter  61  of  an  act 
passed  in  1887,  which  section  is  now  section  4a 
of  chapter  73  of  the  Compiled  Statutes  and  sec- 
tion 4328  of  Cobbey's  Annotated  Statutes  of  1893, 
and  which  reads  as  follows: — "All  deeds  hereto- 
fore executed  and  acknowledged  in  accordance 
with  the  provisions  of  this  act  shall  be  and  are 
hereby  declared  to  be  legal  and  valid," — was  ef- 
fectual in  curing  any  defect  which  may  have  ex- 
isted in  the  authentication  of  the  deed  from  Lowe 
to  Pierce.  These  two  sections,  when  examined, 
and  the  first  in  connection  with  the  provisions 
of  the  section  of  which  it  was  enacted  as  amend- 
atory, it  is  plain  have  no  reference  to  the  au- 
thentication of  the  acts  or  deeds  mentioned  in 
them  and  were  not  passed  with  the  purpose  in 
view  of  relieving  acts  performed  or  deeds  ac- 
knowledged before  commissioners  of  deeds,  of  any 
defects  in  their  authentication  and  did  not  do  so 
for  the  deed  in  question.  The  deed  served  no 
doubt  to  pass  the  title  to  the  land  from  the 
grantor  to  the  grantee.  This  it  would  do  with- 
out an  acknowledgment  or  authentication;  but 
lacking  the  certificate  of  the  secretary  of  state, 
it  was  not  entitled  to  be  used,  recorded,  or  read 
in  evidence,  and  if  recorded,  a  certified  copy  of 
it  as  so  recorded  could  not  properly  be  received 
in  evidence,  and  the  trial  court  did  not  err  in  re- 
jecting it  when  offered. 

.  In  the  case  of  Hoa4ley  v.  Stephens^  4  Neb.,  431, 
in  which  the  question  of  whether  a  deed  executed 
in  Virginia  and  acknowledged  before  a  justice  of 
the  peace  there  would  be  received  in  evidence  in 
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the  courts  of  this  state  without  further  authenti- 
cation OP  any  proof  that  it  was  executed  and  ac- 
knowledged according  to  the  laws  of  Virginia, 
sections  4  and  5  of  the  statutes  as  hereinbefore 
quoted,  were  referred  to  and  their  provisions  ap- 
plied, and  it  was  held :  "Where  a  deed  is  executed 
and  acknowledged  in  another  state  before  a  com- 
missioner of  deeds  of  this  state,  a  notary  public 
or  other  officer  using  an  official  seal,  the  law  pre- 
sumes a  compliance  with  the  law  of  the  place  of 
execution,  and  no  further  authentication  is  nec- 
essary. But  in  all  other  cases  there  must  be  at- 
tached thereto  a  certificate  of  the  clerk  of  a  court 
of  record  or  other  certifying  officer,  under  his 
official  seal,  showing  that  the  person  taking  such 
acknowledgment  was  the  officer  therein  repre- 
sented ;  that  he  is  well  acquainted  with  his  hand- 
writing; that  he  believes  his  signature  to  be  gen- 
uine, and  that  such  deed  is  executed  according 
to  the  laws  of  such  state.''  Whether  the  provi- 
sions of  section  36  (as  it  was  then)  of  the  General 
Statutes,  requiring  the  certificate  of  the  secretary 
of  state  to  be  attached  to  a  deed  acknowledged 
before  a  commissioner  of  deeds,  was  considered 
we  cannot  say.  No  reference  to  or  mention  of  it 
was  made  in  the  opinion.  It  follows  from  the 
views  herein  expressed  that  so  much  of  the  rule 
announced  in  the  case  alluded  to  as  affected  ac- 
knowledgments taken  before  commissioners  of 
deeds  must  be  overruled. 

A  certified  copy  of  the  record  of  a  deed  exe- 
cuted by  the  sheriff  of  Douglas  county,  purport- 
ing to  convey  the  title  of  Roswell  G.  Pierce  to 
Joel  S.  Smith,  was  offered,  and  immediately  fol- 
lowing this  a  certified  copy  of  a  deed  which  re- 
cited that  the  grantor's  name  was  Joel  S.  Smith, 
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and  by  the  acknowledgment  he  was  stated  to  be 
Joel  S.  Smith,  but  the  deed  was  executed  by  John 
S.  Smith.  This  offered  testimony  was  objected 
to  and  the  objection  sustained,  and,  we  think, 
correctly.  It  was  clearly  not  competent  to  prove 
a  conveyance  of  any  title  of  Joel  S.  Smith  by  a 
deed  signed  by  John  S.  Smith.  They  would  not 
be  presumed  to  be  the  same  persons.  Conceding 
for  the  purpose  of  argument  that  the  title  was  in 
Joel  S.  Smith,  conveyance  of  the  title  from  him  to 
a  grantee  could  not  be  proved  by  a  deed  executed 
by  John  S.  Smith  in  the  absence  of  proof  that  he 
was  the  same  person  as  Joel  S.  Smith.  {Ambs  v. 
Chicago,  St.  P.,  M.  &  0.  R.  Co.,  46  N.  W.  Rep. 
[Minn.],  321,  and  cases  cited.)  There  was  offered 
by  plaintiff  in  connection  with  the  certified  copy 
of  the  record  of  this  deed  a  certified  copy  of  the 
record  of  an  affidavit,  in  which  it  was  sought,  by 
statements  therein  made,  to  show  that  the  deed 
was  that  of  Joel  S.  Smith  and  had  been  executed 
by  him  and  not  John  S.  Smith,  but  on  objection 
this  was  excluded.  In  this  action,  we  think,  there 
was  no  error.  It  was  the  record  of  an  ex  parU 
affidavit  and  was  plainly  not  competent  as  evi- 
dence on  the  trial  of  a  cause  of  this  nature. 
'  The  determination  of  the  further  question  of 
the  competency  as  evidence  of  the  deeds  attested 
by  a  stockholder  of  the  grantor  or  grantee,  and 
acknowledged  before  a  stockholder,  is  not  nec- 
essary to  a  decision  of  the  case  and  we  need  not 
now  discuss  or  settle  it.  If  it  was  error  to  ex- 
clude the  deed,  it  was  error  without  prejudice, 
as  the  proof  of  the  chain  of  title  was  broken  and 
incomplete  before  these  deeds  were  reached. 

There  is  one  further  matter  of  complaint  urged 
in  behalf  of  plaintiff,  viz.,  that  the  trial  court 
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erred  in  not  allowing  the  proof  offered  to  show 
that  the  defendants  were  in  possession  of  and 
claiming  a  right  to  the  premises  involved  in  the 
action,  under  and  by  virtue  of  contracts  of  pur- 
chase with  the  same  person  or  company  under 
whom  the  plaintiff  claimed  title,  or  that  the 
source  of  title  was  a  common  one, .  It  will  be  re- 
membered that  the  case  had  been  tried  on  the 
theory,  as  stated  by  counsel  for  plaintiff,  that  the 
parties  to  the  action  were  claiming  under  a  com- 
mon source  of  title,  and  had  been  submitted  to 
the  court  and  a  decision  had  been  announced  on 
the  conditions  as  established  by  the  circumstan- 
ces and  facts  then  in  evidence  and  before  the 
court,  and  on  motion  of  plaintiff  the  case  had 
been  reopened  for  the  hearing  of  further  testi- 
mony on  particular  subjects  specifically  named, 
to  prove  a  chain  of  title  from  the  United  States, 
and  to  offer  the  original  deed  from  the  Omaha 
Real  Estate  &  Trust  Company  to  the  Pleasant 
Hill  Building  Association.  Full  opportunity  was 
afforded  for  the  introduction  of  the  matters  re- 
quested, and  at  tl^e  close  of  the  hearing  thus  ac- 
corded the  offer  was  made  of  testimony  in  regard 
to  the  contracts  of  purchase.  The  opening  of  a 
case  after  the  parties  thereto  have  announced 
the  closing  of  offers  of  testimony,  at  the  instance 
or  request  of  either,  for  the  offer  or  introduction 
of  further  evidence,  is  a  matter  which  rests  wholly 
within  the  discretion  of  the  trial  judge;  but  it 
should  be  given  a  wide  range  and  liberally  exer- 
cised in  cases  where  such  action  will  subserve 
the  due  administration  of  justice  between  liti- 
gants, always  with  a  proper  regard,  however,  to 
the  observance  and  enforcement  of  settled  rules 
and  laws  of  procedure  and  an  orderly  course  of 
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business.     In  full  view  of  what  had  transpired 

during  the  trial  of  this  case  and  the  stage  of  the 

proceedings  at  which  the  action  of  the  court 

against  which  this  complaint  is  directed  occurred, 

we  cannot  say  that  there  was  any  abuse  of  itJi 

discretion  in  such  action  calling  for  a  reversal  of 

the  judgments.    The  judgments  of  the  trial  court 

must  be 

Affirmsd. 


W.  D.  Mathews  bt  al,  v.  Sarah  M.  Jones. 

Filed  Mabch  18»  1896.    No.  6806. 

1.  ULtrger  of  EitatM.    Whenever  a  person  acquires  a  greater 

and  a  lesser  estate  in  the  same  property  and  there  is  no 
intervening  estate,  the  lesser  does  not  farther  exist  as  a 
separate  estate  but  is  destroyed  by  or  is  considered  in  law 
as  merged  in  the  greater,  but  when,  in  such  a  case,  an 
intention  that  the  estates  remain  separate  and  distinct  is 
expressed  or  may  be  implied  or  inferred,  no  merger  can 
ensue  but  the  intention  will  prevail. 

2.  ICortgages:  Ck>LLATEBAL  Notes:  Deeds:  Mbbgeb.   A  mort- 

gagee acquired  the  title  to  the  mortgaged  property,  and 
in 'the  deed  by  which  it  was  conveyed  to  him  it  was 
stated  that  the  title  was  passed  ''subject  to  a  mortgage  of 
three  hundred  dollars  which  grantee  hereby  assumes  and 
agrees  to  pay."  Held,  That  It  was  evident  from  this  that 
the  intention  was  to  continue  the  life  of  the  lien  of  the 
mortgage  and  no  merger  ensued  as  between  the  parties, 
or  against  a  bona  fide  purchaser  of  the  notes  secured  by 
th'e  mortgage,  and  the  deed,  if  recorded,  was  notice  of  the 
fact  of  such  intention  to  parties  who  subsequently  pur- 
chased the  premises,  and  also  afforded  such  notice  to 
parties  to  whom  it  was  so  exhibited  as  to  bring  to  their 
knowledge  the  existence  of  the  clause  in  the  deed,  and 
who  afterwards  bought  the  property. 

8.  Vendor  and  Vendee:  Mortgages:    Release:   Bona  Fros 
PuBOHASERS  OF  NoTES.    Where  parties  before  buying  real 
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6Btat6  examine  the  records  and  find  the  property  to  be 
encumbered  by  a  mortgage,  and  apply  to  the  mortgagee 
for  information  and  are  by  him  told  that  he  has  received 
a  conveyance  of  the  title,  and  a  deed  from  the  mortgagor 
to  the  mortgagee  conveying  the  property  is  exhibited  to 
them,  and  such  deed  contains  a  clause  by  which  the 
grantee  assumes  and  agrees  to  pay  the  indebtedness  se- 
cured by  the  mortgage,  and  they  subsequently  buy  the 
property  at  a  time  when,  to  their  knowledge,  the  mortgage 
debt  had  not  matured,  they  are  chargeable  with  such 
notice  as  required  them  to  make  further  inquiry  and  are 
not  innocent  purchasers,  and  a  bona  fide  purchaser  of  the 
mortgage  notes,  at  a  date  prior  to  the  time  of  the  pur- 
chase of  the  property  by  such  parties,  may  enforce  the 
mortgage  as  against  their  rights,  and  this,  notwith- 
standing at  the  time  they  purchased  the  premises  the 
mortgagee  released  the  lien  of  the  mortgage  of  record. 

Error  from  the  district  court  of  Dodge  county. 
Tried  below  before  Marshall,  J. 

H.  M.  Uttleyy  for  plaintifFs  in  error. 

Loomis  d  Abbott,  contra. 

Harrison,  J. 

It  appears  from  the  pleadings  and  evidence  in 
this  case  that  lot  3,  in  block  17,  Nye-Hawthorne 
Addition  to  the  city  of  Fremont,  was  conveyed  by 
C.  H.  Toncray  to  R.  H.  Taylor  by  warranty  deed, 
the  deed,  according  to  its  recitations,  being  exe- 
cuted October,  1888.  Neither  the  statement  in 
regard  to  time  of  the  signature  nor  acknowledg- 
ment named  the  day  of  the  month  of  October  on 
which  the  act  was  done.  The  consideration  ex- 
pressed in  the  deed  was  f600.  On  October  1,1888,  a 
promissory  note  in  the  sum  of  $300,  due  October  1, 
1891,  also  notes  evidencing  the  amounts  of  semi- 
annual interest  to  be  paid  on  the  siim  stated  in  the 
principal  note,  from  its  date  until  maturity,  were 
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executed  and  delivered  by  R.  H.  Taylor  to  Ton- 
cray,  and  these  notes,  all  secured  by  a  mortgage 
on  the  lot  hereinbefore  described,  conveyed  by 
Toncray  to  Taylor.  The  mortgage  was  signed  by 
Taylor  and  wife,  of  date  October  1,  1888,  and  ac- 
knowledged October  12,  1888.  Both  deed  and 
mortgage  were  filed  for  record  October  18,  1888. 
Of  date  October  5,  1888,  a  warranty  deed  for  the 
same  premises  was  executed  and  acknowledged 
by  Taylor  and  wife  and  delivered  to  Toncray. 
This  deed  was  not  placed  on  the  record  until 
August  27, 1890.  At  some  time  during  the  month 
of  June,  1890, — ^the  exact  date  does  not  appear, — 
one  W.  D.  Mathews  purchased,  or  bargained  with 
Toncray  for,  the  property,  and  on  August  27, 1890, 
was  given  a  deed  for  it,  which  was  recorded  on  the 
same  day.  On  the  day  prior,  August  26,  1890, 
Mathews  and  wife  had  made  and  delivered  a 
deed  conveying  the  premises  to  Charles  A.  Man- 
ville,  which  was  filed  for  record  August  27,  1890, 
and  on  this  same  day  Toncray  released  by  entry 
on  the  margin  of  the  record  the  mortgage  which 
he  had  received  from  Taylor.  Long  prior  to  this 
time,  or  in  October,  1888, — ^the  date  was  not  defi- 
nitely shown, — ^Toncray  had  assigned  the  notes 
secured  by  the  mortgage  to  the  defendant  in  error 
herein.  There  was  a  failure  to  pay  the  principal 
note  and  some  of  the  interest  notes,  and  defendant 
in  error  instituted  this  action  to  enforce  collection 
by  foreclosure  of  the  mortgage,  and  seeking  a  re- 
versal of  the  decree,  in  her  favor  rendered  in  the 
district  court,  the  case  was  brought  to  this  court 
by  error  proceedings. 

The  plaintiffs  in  error  admitted  in  the  district 
court,  both  in  pleading  and  as  a  matter  of  evi- 
dence, the  execution  and  existence  of  the  mort- 


Vol.  47]       JANUARY  TERM,  1896.  619 


Mathewi  7.  Jones. 


gage  in  suit,  and  the  notes  secured  thereby;  de- 
nied the  transfer  of  the  notes  to  defendant  in 
error,  or  sufficiently  so  to  demand  proof  thereof, 
and  Mathews  asserted  that  in  June,  1890,  when 
he  was  bargaining  with  Toncray,  having  in  view 
the  purchase  of  the  lot,  he  examined  the  records 
of  Dodge  county,  the  county  wherein  the  real 
estate  was  situate,  and  discovered  the  title,  as 
shown  by  the  record,  to  be  in  B.  H.  Taylor,  incum- 
bered by  the  mortgage  in  suit,  and,  upon  inquiry 
made  to  Toncray  in  regard  to  it,  was  by  him 
shown  the  deed  from  the  Taylors  to  Toncray,  and 
was  informed  by  Toncray  that  its  not  having  been 
recorded  was  because  of  neglect,  inattention,  or 
forgetful ness  on  his  part,  that  he  would  have  it 
made  of  record  at  any  time  desired,  and  would 
also  execute  a  release  of  the  mortgage.  IVIanville, 
who  claims  to  have  purchased  of  Matthews,  also 
pleads  that  he  examined  the  records  in  reference 
to  this  property  August  26,  1890,  the  date  of  his 
purchase,  or  of  the  deed  by  which  the  property 
was  conveyed  to  him;  that  the  record  disclosed 
the  title  to  be  in  Taylor,  incumbered  by  the  mort- 
gage to  Toncray;  that  he  applied  to  Toncray  for 
further  information,  and  was  shown  the  convey- 
ance from  Taylor  to  Toncray,  and  was  told  that 
because  of  neglect  on  Toncray's  part  it  had  not 
been  presented  for  record  and  that  he  would  at- 
tend to  it  any  time,  and  would  also  discharge 
the  mortgage  of  record.  Each  of  plaintiffs  in 
error  claims  to  have  placed  reliance,  in  purchas- 
ing the  lot,  upon  the  record,  combined  with  the 
examination  of  the  deed  exhibited  by  Toncray 
and  his  statements  and  agreements,  and  the  sub- 
sequent recording  of  the  deed  and  release  of  the 
mortgage  and  the  apparent  condition  of  its  title 
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as  so  shown  and  established;  and  further,  being 
without  any  knowledge  or  notice  of  the  transfer 
of  the  notes  secured  by  the  mortgage  to  defendant 
in  error,  and  her  consequent  ownership  of  the  lien, 
that  they  were  innocent  purchasers  and  are  enti- 
tled to  protection  as  such;  that  as  against  them 
and  their  rights  the  lien  should  not  and  will  not 
be  enforced;  that  conceding  to  defendant  in  error 
the  purchase,  in  good  faith,  of  the  notes,  and  her 
resulting  ownership  of  the  mortgage  and  right  to 
its  due  enforcement,  yet,  as  she  failed  to  take  an 
assignment  of  it  in  writing  and  to  have  the  same 
recorded,  she  put  it  in  the  power  of  Toncray,  the 
mortgagee,  to  harm  or  wrong  plaintiffs  in  error, 
and  the  mortgage  must  be  held  to  be  of  no  force 
as  against  the  rights  they  acquired  by  the  convey- 
ance to  them  respectively.  They  further  assert 
that  when  Toncray  received  from  Taylor  and  wife 
a  deed  conveying  to  him  the  title  to  the  lot  there 
was  vested  in  him  both  title  and  lien,  they  were 
united  in  one  party,  or  there  was  a  merger  and  the 
mortgage  lien  was  discharged  or  extinguished. 
The  plaintiffs  in  error  agree  in  the  statement  that 
when  the  deed  from  Taylor  to  Toncray  was  made 
it  contained  the  following  recital:  "Subject  to  a 
mortgage  of  three  hundred  dollars,  which  grantee 
hereby  assumes  and  agrees  to  pay,"  and  that  they 
noticed  it  when  the  deed  was  exhibited  to  them  by 
Toncray.  It  must  furtlier  be  borne  in  mind  that 
the  transactions  by  which  Mathews  and  finally 
Manville  became  owners  of  the  lot  were  of  time 
several  months  prior  to  the  maturity  of  the  prin- 
cipal note  secured  by  the  mortgage. 

It  is  argued  in  the  briefs  filed  for  plaintiff  in 
error  that  the  deed  from  Taylor  to  Toncray,  being 
executed  on  October  5,  1888,  and  the  mortgage. 


Vol.  47]       JANUARY  TERM,  1896.  621 


Mathewi  t.  Jones. 


although  dated  and  presumably  signed  on  Octo- 
ber 1,  1888,  was  not  acknowledged  until  October 
12,  1888,  could  not  have  been  delivered  to  take 
effect  until  after  its  acknowledgment,  and  conse- 
quently the  title  was  not  in  Taylor  when  he  exe- 
cuted the  mortgage,  but  had  been  conveyed  to 
Toncray,  hence  the  mortgage  could  not  and  never 
did  have  any  real  existence.  It  must  be  remem- 
bered that  Toncray  conveyed  this  lot  to  Taylor 
and  that  the  consideration  expressed  in  such  con- 
veyance was  |600.  This  deed  was  made  in  Octo- 
ber, 1888,  and  it  and  the  mortgage  in  suit  were 
both  filed  for  record  on  the  same  day,  October  18, 
1888.  The  mortgage  was  for  f 300,  the  one-half  of 
the  apparent  purchase  price  of  the  property. 
From  these  facts  it  is  quite  evident  that  the  mort- 
gage was  given  to  secure  a  portion  of  the  purchase 
price  of  the  lot,  the  conveyance  by  Toncray  to 
Taylor  and  mortgage  from  Taylor  to  Toncray  were 
but  parts  of  the  one  transaction  and  the  mortgage 
intended  to  create  a  lien  on  the  property,  and  that 
bv  it  the  intention  was  fullv  met  and  accom- 
plished.  The  plaintiffs  in  error,  and  each  of  them, 
scanned  the  record  before  purchasing  and  by  it 
were  informed  of  the  existence  of  this  mortgage 
as  a  subsisting  lien  on  the  premises,  and  when 
Toncray  exhibited  to  them  the  deed  to  him  from 
Taylor,  of  date  October  5, 1888,  they  obtained  the 
information  that  the  mortgage  was  a  lien  on  the 
lot;  that  Toncray,  the  immediate  source  of  the 
title  to  Mathews,  recognized  it  as  such,  and  not 
only  this,  but  he  assumed  and  agreed  to  pay  it. 
Surely  they  are  in  no  position  to  ask,  nor  is  there 
any  valid  reason  to  be  urged  in  their  behalf,  to 
induce  us  to  alter  the  relations  and  conditions 
established  by  these  different  conveyances  as  in- 
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tended  and  recognized  by  the  original  parties  to 
them;  further  on  this  point,  during  the  ti'ial  it 
was  admitted  as  evidential  matter,  as  follows: 
"It  is  admitted  by  all  the  parties  appearing  to 
this  suit  that  at  the  time  R.  H.  Taylor  and  wife 
made  the  notes  and  mortgage  set  out  in  plaintiff's 
petition,  that  the  said  R.  H.  Taylor  was  the  owner 
in  fee-simple  of  the  real  estate  described  in  the 
said  mortgage."  This,  it  seems,  must  have  been 
meant  to  apply  to,  and  put  at  rest,  the  subject  or 
question  of  the  apparent  conflict  in  this  particu- 
lar, disclosed  by  an  inspection  of  the  dates  of  the 
several  conveyances  executed  by  the  parties  and 
involved  by  this  question. 

It  is  contended  that  when  Toncray,  the  mort- 
gagee, received  the  title  to  the  lot  by  conveyance 
from  Taylor,  all  the  interests  vested  in  him  and 
were  united;  that  there  was  a  merger  and  it 
operated  an  extinguishment  of  the  lien  of  the 
mortgage.  On  the  subject  of  merger,  in  the  opin- 
ion in  the  case  of  Miller  v.  Finrty  1  Neb.,  254,  writ- 
ten by  Mason,  C.  J.,  it  was  said:  "It  is  said  the 
general  rule  is  that  whenever  a  greater  estate  and 
a  less  coincide  and  meet  in  one  and  the  same  per- 
son without  any  intermediate  estate,  the  less  is 
immediately  annihilated,  or,  in  the  law  phrase,  is 
said  to  be  merged,  that  is,  sank  or  drowned  in  the 
greater.  {James  v.  Morey,  2  CJow.,  284 ;  2  Black- 
stone,  Com.,  177.)  ♦  ♦  ♦  In  Co.  Litt.,  388,  it  is 
said:  ^Mergers  were  not  favored  in  courts  of  law 
and  still  less  in  courts  of  equity.'  They  are  never 
allowed  unless  for  special  reasons,  and  then  only 
to  preserve  the  intention  of  the  parties.  {Phillips 
r.  PhilUpSj  1  P.  Wm.,  41.)  When  there  is  a  union  of 
rights,  equity  will  preserve  them  distinct  if  the 
intention  so  to  do  is  either  express  or  implied;" 
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and  it  was  held:  "There  can  be  no  merger  when 
the  intention  to  keep  the  estates  distinct  may  be 
inferred  or  has  been  expressed."  (See,  also,  ^tna 
Life  Ins.  Co.  v.  Corriy  89  111.,  170;  Shaver  v.  Williani8, 
87  111.,  469;  Richardson  t?.  Hockenhull,  85  111.,  124; 
Worcester  Nat.  Batik  v.  Gheeney^  87  111.,  602.)  In  the 
case  at  bar  the  mortgagee  transferred  the  notes  to 
the  defendant  in  error  and  the  ownership  of  the 
mortgage  followed  them,  and  in  the  deed  from 
Taylor  to  Toncray,  by  which  the  latter  took  the 
title,  the  existence  of  the  mortgage  as  an  incum- 
brance on  the  title  was  set  forth  and  he  assumed 
and  agreed  to  pay  it.  We  think  the  intention  that 
no  merger  or  extinguishment  of  the  mortgage  lien 
was  to  be  effected  clearly  appeared,  or  was  to  be 
inferred,  and  sufficiently  so  to  charge  the  pur- 
chaser cognizant  of  the  facts,  as  were  the  plaint- 
iffs in  error,  with  knowledge  or  notice  of  it.  (JSttia 
Life  Ins.  Co.  v.  Corn^  89  111.,  170;  1  Jones,  Mort- 
gages, sees.  870,  872.) 

It  is  strenuously  insisted  that  it  was  negligence 
on  the  part  of  defendant  in  error  not  to  obtain  a 
written  assignment  and  have  it  recorded;  that 
lack  of  such  action  placed  in  the  hands  of  Toncray 
the  power,  by  releasing  the  mortgage  of  record,  to 
commit  a  fraud,  and  that  it  calls  for  the  applica- 
tion of  the  rule  that  where  one  of  two  innocent 
parties  must  suffer  loss,  it  must  be  borne  by  the 
one  who,  by  negligence,  placed  it  in  the  power  of 
another  to  perpetrate  the  fraud,  and  that,  under 
its  application  to  the  facts  as  developed  in  this 
case  and  its  enforcement,  defendant  in  error  must 
bear  the  loss  and  should  not  have  been  granted  a 
decree  of  foreclosure.  This  view  is  as  earnestly 
combated  in  argument  by  counsel  for  defendant 
in  error.    The  direct  and  main  question  involved 
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was  discussed  in  an  opinion  written  by  Norval, 
C.  J.,  in  the  case  of  Whipple  v.  Fowler^  41  Neb.,  675, 
and  it  was  held:  *'A  satisfaction  entered  on  the 
record  by  a  mortgagee,  after  he  has  sold  and  de- 
livered the  notes  secured  by  the  mortgage  to  a 
third  party,  will  protect  a  subsequent  mortgagee 
in  good  faith  or  hona  fide  purchaser  of  the  mort- 
gaged premises,  in  case  he  had  no  notice  at  the 
date  of  the  purchase,  or  the  payment  of  the  con- 
sideration, that  the  debt  was  assigned,  or  was 
unpaid,  or  that  the  release  was  unauthorized,  but 
as  to  all  other  persons  the  lien  of  the  mortgage 
will  not  be  impaired;"  but,  as  we  view  the  facts 
and  circumstances  of  the  case  at  bar,  a  discussion 
or  re-examination  of  this  subject,  even  if  it  was 
deemed  best  to  be  made,  is  not  necessary  to  a  de- 
termination of  the  question,  which  we  think  a  con- 
trolling one  in  this  branch  of  the  case,  in  respect 
to  the  relative  rights  of  the  parties.  This  is,  were 
Mathews  and  Manville  boiia  fide  purchasers  of  the 
property?  If  they  were,  then  the  other  and  fur- 
ther question  which  counsel  have  argued  would 
arise  and  call  for  an  answer.  If  not,  it  is  not 
necessarily  involved,  or  to  be  decided.  They  ex- 
amined the  record,  and  it  disclosed  the  incum- 
brance or  mortgage  in  suit,  in  favor  of  Toncray. 
^  On  application  to  the  mortgagee  they  were  shown 
a  deed  from  the  mortgagor  to  him,  unrecorded, 
which  contained  a  statement  that  the  title  was 
conveyed  to  him  subject  to  the  incumbrance,  and 
also  that  he  assumed  and  agreed  to  pay  it,  and 
further,  at  the  time  these  matters  occurred  and 
the  property  was  conveyed  to  them  respectively, 
the  principal  note  secured  by  the  incumbrance 
was  not  due.  It  was  more  than  a  year  before  its 
maturity.    A  knowledge  of  these  facts  was  suffi- 
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cient  to  make  it  their  duty,  before  purchasing,  to 
ascertain  the  whereabouts  and  ownership  of  the 
notes  and  mortgage,  to  put  them  upon  inquiry, 
and,  having  such  notice  and  failing  in  the  ensuing 
duty,  they  cannot  now  claim  and  be  accorded  the 
privileges  and  rights  of  bona  fide  purchasers. 
(Pvrdy  V.  Huntington,  42  .N.  Y.,  334.)  It  follows 
that  the  judgment  of  the  district  court  must  be 


Affirmed. 


Win  S.  White,  apj^bllbb,  v,  Nannie  Smith  et 

AL.,   MORTGAGORS,  AND  W.   A.   POLLOCK,   In- 
TERVENOR,  APPEI.LANT. 

Fii^D  Mabch  18, 1896.    Ko.  6178. 

Bevlew:  Bnx  of  Exceptions.  A  decree  of  the  district  court 
cannot  be  reviewed  upon  a  question  of  fact,  when  the  evi- 
dence has  not  been  preserved  by  a  bill  of  exceptions  duly- 
settled  and  allowed. 

Appeal  from  the  district  court  of  Cedar  county. 
Heard  below  before  Norris,  J. 

Addison  M.  Gooding,  for  appellant. 

W.  K  Gantty  contra. 

NORVAL,  J. 

Win  S.  White  brought  suit  in  the  court  below 
to  foreclose  a  real  estate  mortgage  executed  by 
Nannie  Smith  and  Levi  Smith.  Subsequently 
Pollock  filed  a  petition  of  intervention,  but  no 
copy  thereof  is  to  be  found  in  the  record.  A  de- 
cree of  foreclosure  was  entered,  and  leave  given 
44     . 
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plaintiff  to  answer  the  petition  of  the  intervenor, 
which  answer  was  duly  filed.  In  the  meantime 
the  property  was  sold  under  the  decree  to  the 
plaintiff,  the  sale  was  confirmed,  and  a  sheriff's 
deed  was  issued  to  him.  Subsequently,  but  at 
what  time,  or  what  term  of  court,  the  record  does 
not  show,  the  cause  was  heard  upon  the  petition 
of  the  intervenor  Pollock,  the  answer  thereto  of 
White  and  the  evidence,  and  a  decree  was  entered 
in  favor  of  the  latter  cancelling  a  quitclaim  deed 
from  J.  L.  Krosen  and  wife  to  Pollock,  under 
which  conveyance  the  latter  claimed  title  to  the 
property  described  in  the  mortgage,  and  quieting 
the  title  in  the  plaintiff.  From  the  last  decree 
Pollock  appeals,  claiming  that  the  findings  are 
contrary  to  the  evidence. 

The  condition  of  the  record  is  such  that  we  are 
unable  to  review  the  findings  and  decree.  The 
testimony  was  not  preserved  by  a  bill  of  excep- 
tions. There  is  attached  to  the  transcript  a  draft 
of  a  proposed  bill,  but  it  was  never  allowed  by 
either  the  trial  judge  or  the  clerk  of  the  district 
court,  and  plaintiff  now  protests  against  its  being 
considered.  The  proposed  bill  was  returned  by 
plaintiff  to  intervenor  with  objections  to  its  al- 
low^ance,  and  no  steps  were  taken  to  secure  its 
settlement,  so  far  as  this  record  discloses.  There 
is,  however,  attached  to  said  draft  of  the  bill  of 
exceptions  the  following  certificate: 
"State  of  Nebhaska,  1 
Cedar  County.  J     ' 

"I,  Jno.  J.  Goebel,  clerk  of  the  district  court  in 
and  for  Cedar  county,  hereby  certify  that  the  fore- 
going is  a  true  and  complete  transcript  of  all  pa- 
pers and  proofs  received  or  known  to  me  as  such 
clerk  in  this  case.  Jno.  J.  Goebel., 

''Clerk  Dist.  Court:' 
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This  did  not  constitute  a  settlement  or  allow- 
ance of  the  bill.  Moreover,  the  clerk  had  no 
power  to  settle  a  bill  of  exceptions  in  this  case, 
inasmuch  as  he  had  not  been  authorized  or  em- 
powered to  do  so  by  a  written  stipulation  of  tke 
parties  or  their  attorneys.  As  the  testimony  han 
not  been  made  a  part  of  the  record  by  a  bill  of 
exceptions  duly  allowed,  the  decree  must  be 

Affirmed. 


Anhhusbr-Busgh  Brewing  Association  v. 

Alexander  H.  Murray.  I  m  J13 

Filed  Mabch  18, 1896.    No.  6259. 

1.  Agency:  EjTidence.    Agency  cannot  be  proved  by  the  mere 

declarations  of  one  assuming  to  act  in  that  capacity. 

2.  Beview:  Fikdinob:  Practice.    The  finding  of  a  Jury  will  be 

set  aside  where  there  is  not  sufflcient  evidence  to  sup- 
port it. 

Error  from  the  district  court  of  Adams  county. 
Tried  below  before  Beall,  J. 

Capp«  A  StevenSy  for  plaintiff  in  error.  ^ 

0.  H.  Tanner,  contra, 

NORVAIi,  J, 

Alexander  H.  Murray  brought  suit  in  the  court 
below  against  the  Anheuser-Busch  Brewing  Asso- 
ciation, alleging  in  the  petition,  substantially, 
that  the  defendant  on  the  1st  day  of  January, 
1891,  contracted  with  him  to  manufacture  for  it 
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175  tons  of  ice  at  eighty-five  cents  per  ton,  if  taken 
at  the  place  of  manufacture,  or  f  1.15  per  ton  if 
delivered  by  plaintiff  at  the  vaults,  vats,  and  beer 
cooling-house  of  the  defendant  in  the  city  of 
Hastings;  that  in  pursuance  of  said  contract 
plaintiff  manufactured  said  quantity  of  ice  for  the 
defendant  and  tendered  the  same  to  it,  both  at  the 
place  of  manufacture  and  at  the  other  point  desig- 
nated in  the  contract;  that  defendant  refused  to 
receive  any  of  said  ice,  or  pay  plaintiff  for  its 
manufacture,  and  that  there  is  due  from  defend- 
ant 1148.75  and  interest  at  seven  per  cent  from 
February  15,  1891,  for  which  sum,  with  interest, 
judgment  is  demanded.  The  answer  puts  in  issue 
the  averments  of  the  petition.  Upon  the  trial  to 
a  jury,  a  verdict  was  returned  for  the  plaintiff  for 
1127.50,  and  judgment  was  entered  thereon.  The 
defendant  has  prosecuted  a  petition  in  error  to 
this  court. 

We  will  notice  but  one  of  the  forty-two  assign- 
ments of  error,  and  that  is  that  the  trial  court 
erred  in  holding  there  was  evidence  upon  which 
to  found  a  liability  against  this  plaintiff.  The 
record  discloses  that  the  defendant  is  engaged  in 
the  manufacture  of  beer  at  St.  Louis,  Missouri, 
and  that  one  J.  K.  Ellis  is  a  wholesale  dealer  in 
the  city  of  Hastings  in  keg  and  bottle  beer  of  de- 
fendant's manufacture.  In  .January,  1891,  Mur- 
ray, being  the  owner  or  manager  of  a  natatorium 
in  the  city  of  Hastings  which  contained  a  large 
pool  or  artificial  lake,  capable  of  collecting  and 
holding  water  in  a  body  until  frozen  into  ice,  en- 
tered into  a  verbal  contract  with  Ellis  to  put  up 
175  tons  of  ice  upon  the  terms  stated  in  the  peti- 
tion. The  pool  or  lake  was  thereupon  filled  by 
Murray  with  water,  which  after  the  mercury  had 
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fallen  low  enough,  formed  into  ice  about  twelve 
inches  thick,  and  sufficient  in  quantity  to  meet  the 
requirements  of  said  contract.  Ellis  refused  to  re- 
ceive or  accept  the  ice  when  tendered.  The  de- 
fendant below  insists  that  Ellis  was  not  author- 
ized to,  nor  did  he  represent  it  in  the  making: of 
the  contract  in  question.  Upon  a  careful  reading 
of  the  evidence  we  are  satisfied  that  it  fails  to 
show  that  Ellis  was  the  agent  of  the  defendant  for 
any  purpose  whatever.  He  handled  its  beer,  it  Is 
true,  but  not  under  a  contract  of  agency.  Ellis 
purchased  the  beer  of  the  manufacturer  in  St. 
Louis  in  car  load  lots  on  thirty  days'  time  and 
shipped  the  same  to  Hastings,  where  he  sold,  it 
to  retail  dealers  on  his  own  account,  and  alone 
reaped  whatever  profits  there  were  derived  there- 
from. Ellis,  in  handling  the  beer,  used  the  de-^ 
fendant's  cooling-house,  vaults,  and  vats  in  the 
city  of  Hastings,  but  the  defendant  was  not  to, 
nor  did  it,  furnish  the  ice  used  in  storing,  preserv- 
ing, and  cooling  the  beer  bought  by  Ellis.  The 
latter  alone  contracted  for  and  procured  the  ice 
on  his  own  account.  The  only  evidence  tending 
to  establish  the  relation  of  principal  and  agent 
between  the  defendant  and  Ellis  are  certain  al- 
leged declarations  of  the  latter,  and  the  fact  that 
he  procured  to  be  printed  on  the  defendant's 
wagon  used  by  him  in  his  business,  ^^J.  K.  Ellis, 
Agent."  It  is  not  shown  that  any  officer  or  repre- 
sentative of  the  defendant  had  any  knowledge 
that  the  foregoing  sign  was  upon  the  wagon. 
Agency  cannot  be  established  by  the  mere  decla- 
rations of  the  alleged  agent.  (Nostrum  v.  Hallidayj 
39  Neb.,  828;  Burke  v.  Frye,  44  Neb.,  223;  Richard- 
son &  Baynton  Go.  v.  School  Districty  45  Neb.,  7770 
There  is  an  entire  failure  of  proof  to  show  that 
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Ellis  was  the  agent  of  defendant  or  possessed  au- 
thority to  bind  it  in  the  transaction.  Whether 
the  alleged  contract  is  within  the  statute  of 
frauds^  and  therefore  void,  because  not  in  writing, 
it  is  unnecessary  to  determine.  The  judgment 
will  be  reversed  and  the  cause  remanded. 


Beyebsbd  and  remandbd. 


Ryan,  C,  not  sitting. 


47    690 
00    14A 


Edwabd  Rosewater  v.  State  of  Nebraska. 

Filed  Mabch  18, 1896.    No.  6898. 

1.  Contempt:  Publications.  To  constitute  any  publication 
contemptuous  it  must  reflect  upon  the  conduct  of  the 
court  in  reference  to  a  cause  or  proceeding  then  pending 
in  court  and  undetermined,  and  be  of  a  character  tending 
to  influence  its  decision,  or  obstruct,  interrupt,  or  embar- 
rass the  due  administration  of  justice.  PercivdH^  State, 
46  Neb.,  741,  followed. 


1. :  .  Where  a  newspaper  article  is  not  per  se  con- 
temptuous, or  where  it  is  susceptible  of  more  than  one 
reasonable  construction,  one  of  which  is  innocent  and 
requires  an  innuendo  to  apply  its  meaning  to  the  court, 
and  the  record  fails  to  disclose  that  the  language  was 
employed  in  its  culpable  sense,  the  publisher  is  not  liable 
for  contempt     {Haioea  v.  State,  46  Neb.,  149.) 

Error  to  the  district  court  for  Douglas  county. 
Tried  below  before  Scott,  J. 

Edward  W.  Simeral,  for  plaintiff  in  error. 

A.  8.  Churchill,  Attorney  General,  and  Oeorge  A. 
Day,  Deputy  Attorney  General,  for  the  state: 

The  editor-in-chief  of  a  newspaper  is  liable  as 
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for  contempt  for  articles  which  appear  in  the  col- 
umns of  his  paper,  though  it  is  affirmatively 
shown  that  he  had  no  knc  wledge  of  the  articles 
until  after  publication.  {People  v.  Wilson ^  64  111., 
195;  State  v.  Frew,  24  W.  Va.,  416;  Commonicealth 
V.  Morgan,  107  Mass.,  199;  People  v.  Stapleton,  33 
Pac.  Rep.  [Colo.],  167;  Rex  v.  Chdeh,  M.  &  M. 
[Eng.],  433;  Commomrealth  r.  Nichols j  10  Met, 
[Mass.],  259;  Smith  v.  Utley,  65  N.  W.  Rep.  [Wis.], 
744.) 

NORVAL,  J. 

Edward  Rosewater  was  adjudged,  by  the  dis- 
trict court  of  Douglas  county,  guilty  of  having 
committed  a  contempt  of  tfeat  court,  and  sen- 
tenced to  pay  a  fine  of  |500  and  to  imprisonment 
in  the  county  jail  for  the  period  of  thirty  days. 
The  defendant  is  charged  with  the  publication  in 
the  Omaha  Bee  of  the  following  portion  of  an 
article  which  appeared  therein,  to-wit: 

"Justice  Without  Equality. 
Sentences  Adjusted  to  Fit  the  Men. 
One  Party  to  a  Crime  Gets  a  Five-year  Sentence 
in  the  Penitentiary,  While  Another 
Gets  the  Benefit  of  a  Pull. 
"Persons  who  were  around  the  criminal  section 
of  the  district   court  yesterday   afternoon   wit- 
nessed a  striking  illustration  of  what  it  is  to  be 
possessed  of  a  pull.    These  same  persons  were 
also  given  an  illustration  of  how  easy  it  is  for  a 
man  to  keep  out  of  the  penitentiary  if  the  pull  is 
worked  for  all  it  is  worth.'' 

The  charge  is  founded  upon  the  same  fragment, 
or  portion,  of  the  newspaper  article  upon  which 
the  contempt  proceedings  were  based  in  the  case 
of  Percival  v.  State,  45  Neb.,  741.     The  only  sub- 
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stantial  diflference  between  the  information  or 
aflBdavits  filed  by  tlie  county  attorney  in  tlie  two 
cases^  is  that  in  the  reported  case  it  was  averred 
that  Percival  wrote  and  caused  to  be  published 
the  article  in  question,  while  in  the  one  at  bar  it 
is  alleged  that  Mr.  Rosewater,  as  editor,  proprie- 
tor, and  manager  of  the  Omaha  Bee,  "published 
and  caused  to  be  published  and  permitted  to  be 
published"  the  aforesaid  article  in  the  evening 
addition  of  said  newspaper.  The  record  discloses 
that  no  part  of  the  article  of  which  complaint  is 
made  was  written  by  Mr.  Rosewater;  that  he  had 
no  knowledge  of  its  existence  until  after  it  was 
published;  and  that  he  did  not  directly  or  indi- 
rectly order  or  cause  it  to  be  inserted.  It  is  also 
established  that  the  Omaha  Bee  is  published  by 
the  Bee' Publishing  (Company,  a  corporation;  that 
the  defendant  is,  and  was,  one  of  the  stockholders 
therein  and  the  editor-in-chief  of  said  newspaper, 
and  as  such  had  the  general  management  and 
control  of  the  policy  of  the  paper  and  the  diflferent 
editions  thereof,  at  the  time  the  alleged  contempt- 
uous article  was  published. 

The  attorney  general  contends  that  the  editor- 
in-chief  of  a  newspaper  is  liable  in  a  proceeding 
like  this  for  contemptuous  articles  which  appear 
in  the  columns  of  his  paper,  even  though  he  had 
no  knowledge  of  such  articles  until  after  their 
publication.  The  brief  of  the  state  contains  an 
able  argument  in  support  of  this  proposition,  for- 
tified by  dei*isions  from  courts  of  recognized 
ability  and  standing.  We  do  not  feel  called  upon 
now  to  enter  upon  a  discussion  of  the  question,  or 
to  decide  it,  although  the  point  may  be  fairly 
raised  by  the  rei^ord.  We  adopt  this  course,  in- 
asmuch as  the  defendant  in  his  answer  to  the  rule 
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to  Bhow  cause  why  he  should  not  be  attached  for 
contempt  has  expressly  disclaimed  any  desitt  to 
evade  responsibility  for  the  publication  in  ques- 
tion by  reason  of  the  fact  that  he  is  the  editor-in- 
chief  of  the  different  editions  of  the  J5ee,  and  be- 
cause in  his  brief  filed  in  this  court  he  has  cited 
no  authorities  in  opposition  to  the  principle  con- 
tended for  by  the  attorney  general.  Purther- 
more,  conceding,  for  present  purposes,  the  doc- 
trine invoked  by  the  state  to  be  sound,  yet  the 
cause  must  be  reversed  for  the  reasons  hereafter 
stated. 

As  already  indicated,  this  conviction  is  based 
upon  the  same  publication  that  was  alleged  to 
constitute  a  contempt  in  the  Percival  case.  It 
was  there  shown  that  Percival  did  not  write  or 
cause  to  be  published  the  caption  or  head-lines 
of  the  article;  but  that  he  did  write  the  follow- 
ing: "Persons  who  were  around  the  criminal  sec- 
tion of  the  district  court  yesterday  afternoon  wit- 
nessed a  striking  illustration  of  what  it  is  to  be 
possessed  of  a  pull.  These  same  persons  were 
also  given  an  illustration  of  how  easy  it  is  for  a 
man  to  keep  out  of  the  penitentiary  if  the  pull  is 
worked  for  all  it  is  worth.''  The  conviction  in 
that  case  was  reversed,  the  court  holding  that 
the  language  quoted  was  not  per  se  libelous;  that 
unaided  by  innuendo  it  did  not  apply  to  the  court 
or  reflect  upon  its  integrity,  nor  tend  to  corrupt 
or  embarrass  the  administration  of  justice;  and 
that  the  article  was  susceptible  or  capable  of  an 
innocent  interpretation.  Harrison,  J.,  in  the 
opinion  filed  therein,  in  commenting  upon  that 
portion  of  the  article  admitted  to  have  been 
written  by  Percival,  says:  "It  cannot  be  said, 
upon  its  face,  to  refer  to  any  case  pending  at 
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the  time  it  was  written  and  published  or  to  any 
designated  case.  In  its  terms  it  de^Is  with  some 
past  transaction  or  proceedings.  The  phrase 
^possessed  of  a  pull^  is,  to  speak  strictly,  without 
an  intelligible  meaning,  and  is,  in  any  event,  so 
doubtful  and  uncertain  that  it  cannot  be  applied 
as  imputing  that  the  court  was  corrupt  as  is 
claimed  in  the  complaint,  with  any  greater  cer- 
tainty than  it  may  be  said  to  refer  to  some  other 
person  or  persons,  or  to  actions  or  motives  erro- 
neous and  improper,  but  not  corrupt.  The  por- 
tion of  the  article  admitted  and  proved  to  be  the 
work  of  plaintiff  in  error  and  the  proof  made 
were  insufficient  to  support  a  charge  and  convic- 
tion of  contempt  and  sentence  therefor."  Upon 
a  reconsideration  of  the  question,  aided  by  the 
briefs  and  arguments  of  counsel,  we  are  fully 
satisfied  with  the  conclusion  there  reached.  That 
decision  therefore  controls  this  as  to  that  portion 
of  the  publication  set  out  in  the  information 
herein,  which  is  not  included  in  the  head-lines 
or  caption. 

It  remains  to  be  determined  whether  the  head- 
lines, either  standing  alone  or  when  read  in  con- 
nection with  the  remainder  of  the  publication 
upon  which  these  proceedings  are  based,  in  law, 
constitute  a  contempt  of  court.  We  again  quote 
that  portion  of  the  article  set  out  in  the  informa- 
tion which  we  designate  as  the  head-lines:  "Jus- 
tice Without  Equality. — Sentences  Adjusted  to 
Fit  the  Men. — One  Party  to  a  Oime  Gets  a  Pive- 
Year  Sentence  in  the  Penitentiary, While  Another 
Gets  the  Benefit  of  a  Pull."  It  will  be  observed 
that  the  foregoing,  whether  considered  by  itself 
or  taken  in  connection  with  the  rest  of  the  article 
alleged  in  the  information  to  be  contemptuous,  is 
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not  per  se  libelous.  It  purports  on  its  face  to  re- 
late to  proceedings  past  and  ended,  and  to  have 
no  reference  to  any  matter  or  cause  at  the  time 
pending  in  court.  The  comments  in  question, 
unaided  by  innuendoes,  cannot  be  said  to  be  of  a 
character  tending  to  influence  the  decision  of  the 
court,  or  to  impede,  interrupt,  or  embarrass  it  in 
the  exercise  of  its  proper  functions,  and  as  the 
proofs  fail  to  show  that  they  were  employed  in 
their  culpable  sense  they  do  not  amount  to  a  con- 
tempt of  court.  {Hawes  v.  Siatey  46  Neb.,  149.) 
"Justice  Without  Equality"  is  a  meaningless 
expression.  No  wrong  or  improper  motive  is 
imputed  to  the  court  or  judge  in  the  statement 
"Sentences  Adjusted  to  Fit  the  Men."  It  is  our 
understanding  that  sentences  should  be  so  im- 
posed. A  person  convicted  for  his  first  offense, 
and  who  is  young  in  years,  ordinarily,  ought  not 
to  receive  so  severe  a  punishment  as  an  old,  hard- 
ened criminal  convicted  of  crime  of  the  same 
grade.  Some  good  citizens  have  expressed  the 
thought  that  the  courts  of  the  country  have  not  at 
all  times  adjusted  their  sentences  to  fit  the  men 
and  their  crimes.  In  other  words,  some  criminals 
have  been  punished  too  severely,  while  others 
have  received  sentences  so  light  as  to  amount  to  a 
travesty  upon  justice.  The  phrase,  "the  benefit  of 
a  pull,"  as  was  said  in  the  Pereival  case,  has  no 
intelligible  meaning.  At  least,  in  the  connection 
in  which  it  was  used,  we  cannot  say  that  it  neces- 
sarily signifies  that  the  court  was  corrupt,  or  un- 
duly influenced.  The  part  of  the  article  com- 
plained of,  in  and  of  itself,  casts  no  reflection  upon 
the  court.  The  defendant  in  his  verified  answer 
to  the  rule  entered  against  him  to  show  cause 
denies  that  the  language  of  the  publication  is  sus- 
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ceptible  of  the  interpretation  placed  thereon  by 
the  innuendoes  in  the  information,  or  that  the 
defendant  "did  willfully,  wrongfully,  unlawfully, 
and  contumaciously,  and  with  the  intent  of  bring- 
ing the  district  court  of  Douglas  county  which  is 
presided  over  by  Judge  Cunningham  R.  Scott  into 
public  contempt,  disrepute,  or  ridicule,  or  to  de- 
stroy the  influence,  honor,  and  integrity  of  said 
court  and  said  Cunningham  R.  Scott,  as  the  judge 
thereof,  or  to  have  it  believed  that  said  court  or 
the  said  Cunningham  R.  Scott,  as  judge  thereof 
was  corrupt  or  influenced  by  corrupt  motives,  or 
for  the  purpose  of  destroying  the  efficacy  of  the 
court  in  the  administration  of  public  justice,  or 
for  the  purpose  of  vilifying  or  traducing  the  said 
court  or  the  judge  thereof  in  the  due  administra- 
tion of  justice  in  any  suit  then  and  there  pending." 
Considering  the  publication  in  connection  with 
the  above  unequivocal  denials  in  the  answer  of 
the  innuendoes  of  the  information,  the  conclusion 
is  irresistible  that  the  conviction  cannot  stand. 
The  defendant  insists  that  the  language  of  the 
article  was  not  employed  in  a  libelous  sense  or 
with  intent  to  cast  reflections  upon  the  court  or 
judge.  As  it  is  capable  of  an  innocent  meaning, 
such  a  construction  must  be  given  it.  The  lan- 
guage made  the  basis  of  the  charge  preferred 
against  the  defendant  is  a  very  small  segment  of 
the  article  of  which  it  formed  a  part.  That  por- 
tion of  the  article  not  set  out  in  the  information 
contains  some  very  strong  expressions  which  may 
have  been  a  flagrant  abuse  of  the  liberty  of  the 
press.  These  proceedings  are  not,  however,  predi- 
cated thereon,  and  we  do  not  wish  to  be  under- 
stood as  in  any  manner  approving  such  portion  of 
the  publication.    We  are  deciding  the  case  alone 
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upon  the  fragment  of  the  article  which  is  set  out 
in  the  information;  and  we  hold  that  it  is  not 
contemptuous.  The  constitution  guaranties  that 
"every  person  may  freely  speak,  write,  and  pub- 
lish on  all  subjects,  being  responsible  for  the 
abuse  of  that  liberty."  (Constitution,  art.  1,  sec. 
5.)  But  this  constitutional  right  does  not  protect 
any  person  from  punishment  for  contempt  of 
court  for  publishing  a  newspaper  article  com- 
menting upon  a  pending  cause  or  proceeding 
when  the  publication  is  calculated  to  hinder,  ob- 
struct, or  impede  the  due  administration  of  jus- 
tice. The  power  conferred  upon  a  court  to  punish 
for  contempt  is  to  enforce  respect  and  obedience 
to  its  authority,  and  is  necessary  to  accomplish 
the  objects  and  purposes  for  which  it  was  created. 
The  power  is  not  given  to  compel  sentimental  re- 
spect. It  is  not  every  uncomplimentary  comment 
or  criticism  upon  a  judge  that  he  can  afford  to 
notice.  "While  the  power  to  punish  when  con- 
tempts are  really  committed  is  one  which  should 
be  exercised  promptly  in  proper  cases,  yet  it  is  in 
some  respects  an  arbitrary  power,  and  hence  one 
which  ought  to  be  kept  within  prudent  limits. 
This  is  particularly  the  policy  of  the  law  in  regard 
to  indirect  contempts.  {Haskett  v.  Statty  51  Ind., 
176.)  No  one  ought  to  be  found  guilty  upon  a 
doubtful  charge  of  indirect  contempt,  and  espe- 
cially so  in  a  case  in  any  manner  involving  the 
freedom  of  the  press.  It  is  true  that  too  often, 
under  the  guise  of  a  guarantied  freedom,  the 
press  transcends  the  limits  of  manly  criticism  and 
resorts  to  methods  injurious  to  persons  and  tribu- 
nals justly  entitled  to  the  moral  support  of  all 
law-abiding  citizens,  but  such  digressions  are  not 
always  unmixed  evils,  and  it  is  only  in. rare  in- 
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stances  that  legal  proceedings  in  repression  of 
such  a  license  can  with  propriety  be  resorted  to." 
(Cheadle  v.  State,  11  N.  E.  Rep.  [Ind.],  426.)  While 
the  power  to  punish  for  indirect  contempt  exists 
in  the  court,  it  should  only  be  exercised  when  it  is 
manifest  that  the  publication  was  intended  to 
bring  the  court  into  disrepute  and  to  destroy  con- 
fidence in  it,  and  obstruct  or  embarrass  the  ad- 
ministration of  justice.  The  record  failing  to 
present  such  a  case^  the  judgment  and  sentence 
are  reversed  and  the  cause  dismissed. 


Reversed  and  dismissed. 


tlAMES  L.  Callen  v.  John  W.  Rose. 

Filed  Mabch  18, 1896.    No.  6160. 

1  Chattel  Kortgages:  Foreclobube:  Converbiox  of  Chat- 
TicLB  BY  MoBTOAOEE.  A  mortgagee  of  chattels  in  the  fore- 
closure of  his  mortgage  must  comply  substantially  with 
the  requirements  of  the  statute,  where  they  have  not  been 
waived  by  the  mortgagor,  and  if  the  mortgagee  fails  to  do 
BO  in  an  essential  matter,  he  is  liable  to  the  mortgagor  for 
the  value  of  the  property,  less  the  mortgage  lien  thereon. 

2. :  :  :  Damages.    Evidence  examined,  and 

held  that  the  damages  assessed  in  this  case  are  not 
excessive. 

3.  Pleading  and  Proof.    Testimony  must  be  confined  to  the 

issues  tendered  by  the  pleadings. 

4.  Compromise:  Evidence.    Unaccepted  propositions  of  com- 

promise are  inadmissible  in  evidence. 

6.  Instructions:  Recobd:  Review.  Where  there  are  no  in- 
structions in  the  record  brought  to  this  court,  none  will 
be  reviewed. 

Error   from  the   district   court   of   Sherman 
county.    Tried  below  before  Holcomb,  J. 
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J.  R.  Scottj  for  plaintiff  in  error. 
Nightingale  Bros,  and  Aaron  Wallj  contra* 

NORVAL,  J. 

John  W.  Rose  recovered  a  judgment  i^  the  snm 
of  f  194  against  James  L.  Callen  for  the  conversion 
of  certain  chattels,  which  the  defendant  took  from 
him  under  a  chattel  mortgage.  Callen  is  a  resi- 
dent of  Mills  county,  Iowa,  and  owns  a  farm  in 
Sherman  county,  this  state.  Rose,  during  the 
transactions  hereafter  stated,  occupied  said  farm 
as  Callen's  tenant.  On  October  24,  1889,  Rose 
being  indebted  to  Callen,  gave  him  a  chattel  mort- 
gage upon  two  horses,  a  mare,  sixty  head  of  hogs, 
two  cows,  three  calves,  and  some  farming  imple- 
ments to  secure  the  payment  of  a  claim  of  f  41 2.40, 
due  November  1, 1890.  Subsequently  Rose  butch- 
ered one  of  the  cows,  and  disposed  of  part  of  the 
hogs,  but  the  remainder  of  the  property  continued 
in  his  possession  until  in  September,  1890,  when, 
before  the  maturity  of  the  mortgage  debt,  Callen 
seized  the  chattels  under  the  mortgage,  and  dis- 
posed of  most  of  them  at  private  sale  without 
advertisement,  and  without  the  mortgagor's  con- 
sent, so  he  testified.  The  remainder  of  the  prop- 
erty Callen  converted  to  his  own  use.  Rose 
sued  for  the  value  of  the  property,  and  Callen 
has  brought  error  upon  the  judgment  rendered 
against  him. 

It  is  the  settled  law  of  this  state  thdt  the  mort- 
gagee of  chattels  in  the  foreclosure  of  his  mort- 
gage must  comply  substantially  with  the  require- 
ments of  the  statute,  unless  waived  by  the  mort- 
gagor, and  that  if  he  fails  so  to  do  in  an  essential 
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matter  the  mortgagor  is  entitled  to  have  the  value 
of  the  property  applied  upon  the  mortgage  debt, 
and  if  such  value  exceeds  such  debt,  the  mort- 
gagor may  recover  the  difference  from  the  mort- 
gagee. {Loeb  V.  Milnerj  21  Neb.,  392;  Coad  v.  Home 
Cattle  Co. J  32  Neb.,  762;  Rockford  Watch  Co.  v. 
Manifoldy  36  Neb.,  801;  Buffalo  Covnty  Nat.  Bank 
V.  8harp€j  40  Neb.,  128.)  The  soundness  of  this 
rule  is  not  now  assailed,  but  it  is  claimed  that  the 
damages  assessed  by  the  jury  are  excessive;  in 
other  words,  that  the  jury  rendered  a  verdict  for 
more  than  the  excess  of  the  value  of  the  property 
above  the  amount  due  on  the  mortgage.  Plaintiff 
below,  in  his  testimony,  gave  a  description  of  each 
piece  of  property,  and  testified  to  the  market 
value  thereof  at  the  time  it  was  taken,  the  aggre- 
gate estimate,  according  to  his  testimony,  being 
over  f740.  Jean  Whitman,  a  witness  for  the 
plaintiff,  who  was  acquainted  with  the  chattels 
and  their  worth,  in  his  testimony  placed  the  value 
about  f  90  less.  The  total  amount  of  the  mortgage 
lien,  when  the  property  was  taken  by  the  defend- 
ant, was  f 450.  A  verdict  for  ?194  based  upon  the 
testimony  of  these  witnesses  was  not  excessive. 
It  is  true  the  witnesses  for  the  defendant  fixed  the 
market  value  of  the  property  considerably  lower 
than  that  given  by  the  other  side,  but  it  was  for 
the  jury  alone  to  pass  upon  the  credibility  of  the 
witnesses.  Their  finding  being  supported  by  suf- 
ficient testimony,  cannot  be  molested  by  us. 

The  court  excluded  testimony  offered  by  the  de- 
fendant to  show  that  one  of  the  articles  seized,  a 
mower,  had  been  previously  mortgaged  to  an- 
other party  by  the  plaintiff,  and  that  the  lien 
created  thereby  had  not  been  paid.  It  clainie/i 
that  this  ruling  of  the  court  was  erroneous;  that 


Vol.  47]       JANUARY  TERM,  1896.  641 


Callen  v.  Bose. 


the  defendant  was  entitled  to  have  the  amount  of 
such  mortgage  deducted  from  the  value  of  the 
mower.  A  sufficient  answer  to  this  contention  is 
that  no  such,  issue  was  tendered  by  the  pleadings. 
The  defendant  should  have  set  up  that  fact  in  his 
answer;  not  having  done  so,  he  could  not  avail 
himself  of  it  upon  the  triaL 

Complaint  is  made  of  the  exclusion  of  the  testi- 
mony of  one  J.  P.  Braden  relating  to  a  conversa- 
tion between  defendant  and  plaintiff.  It  is  dis- 
closed that  Braden  went  with  Callen  to  see  Rose 
in  regard  to  the  property,  before  it  was  taken,  for 
the  purpose  of  effecting  a  settlement  with  the  lat- 
ter. Propositions  of  compromise  were  made  from 
one  to  the  other,  which  were  not  accepted,  and  it 
was  the  conversation  which  on  that  occasion  took 
place  between  them  relating  to  the  proposed  set- 
tlement that  defendant  sought  to  prove.  It  was 
clearly  inadmissible  in  evidence,  and  was  properly 
excluded.  {Kierstead  v.  Brotcn^  23  Neb.,  595;  Eld- 
ridge  V.  HargreaveSy  30  Neb.,  638.) 

It  is  finally  insisted  that  errors  were  committed 
in  the  giving  and  refusing  of  the  instructions.  No 
particular  instruction  is  pointed  out  in  the  brief 
as  being  bad,  nor  are  we  informed  of  the  number 
of  defendant's  request  to  charge  which  it  is 
claimed  was  wrongly  refused.  Besides  no  com- 
plaint is  made  either  in  the  motion  for  a  new  trial 
or  petition  in  error  of  any  instruction.  Further- 
more, not  a  single  instruction  is  to  be  found  in  the 
record  before  us,  hence  none  will  be  reviewed. 

This  disposes  of  the  questions  discussed,  and 
the  judgment  must  be 

Affirmed. 
45 
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51  m\  George  Bush  v.  State  op  Nebraska. 

FuLED  Mabch  18, 1896.    No.  8208. 

!•  BeTlew:  Continuance:  Rulings  Below.  An  assignment  of 
error  for  the  oyerrullng  of  a  motion  for  a  continuance 
will  not  be  considered  by  this  court  when  the  record  fails 
to  disclose  that  such  motion  was  passed  upon  by  the  trial 
court 

2.  Instructions:  Exceptions:  Review.  Instructions  will  not 
be  reviewed  unless  the  record  shows  they  were  excepted 
to  when  given. 

3. :  Repetitions.  It  is  not  error  to  refuse  an  instruc- 
tion where  the  substance  thereof  has  been  given  to  the 
jury  in  other  instructions. 

4.  Burglary:  Evidence.  Held,  That  the  evidence  sustains  a 
conviction  for  burglary. 

Error  to  the  district  court  for  Lancaster 
county.    Tried  below  before  Tibbets,  J. 

Coffin  &  Stmcy  for  plaintiff  in  error. 

A.  S.  Churchillj  Attorney  Generalj  and  Oeorge  A. 
Day,  Deputy  Attorney  Oeneraly  for  the  state. 

NORVAL,  J. 

The  defendant,  George  Bush,  was  tried  and 
convicted  on  a  charge  of  feloniously  breaking  and 
entering  a  dwelling-house  in  the  night  time  with 
the  intent  to  commit  a  larceny.  Judgment  and 
sentence  of  imprisonment  in  the  penitentiary  for 
the  period  of  eight  years  were  entered  against 
him,  from  which  he  prosecutes  error  to  this  court 

The  defendant's  motion  to  strike  out  the  un- 
authenticated  statement  of  the  trial  judge,  found 
in  the  transcript,  of  what  transpired  during  the 
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proceedings,  is  sustained,  as  it  is  not  made  part 
of  the  record  in  this  case. 

It  is  argued  that  the  court  erred  in  overruling 
the  defendant's  motion  for  a  continuance.  With 
the  statement  above  referred  to  eliminated  from 
the  record  there  is  nothing  to  show  that  the  de- 
fendant's application  for  a  continuance  was  not 
granted,  or  if  denied  that  an  exception  was  taken 
to  the  ruling.  This  assignment  is  not,  therefore, 
well  taken. 

Criticisms  ar§  made  in  the  brief  of  the  second, 
third,  fourth,  fifth,  sixth,  ninth,  and  tenth  instruc- 
tions given  by  the  court  on  its  own  motion.  The 
record  fails  to  disclose  that  an  exception  was 
taken  to  the  giving  of  any  of  said  instructions, 
hence  no  foundation  has  been  laid  for  their  review 
here,  and  they  will  not  be  considered.  {Heldt  v. 
State,  20  Neb.,  492;  Hill  t\  State,  42  Neb.,  519; 
Carkton  r.  State,  43  Neb.,  373;  Gravely  v.  State,  45 
Neb.,  878.) 

The  defendant  requested  twenty-one  instruc- 
tions, all  of  which  were  refused  by  the  court,  and 
an  exception  was  taken  to  such  refusal.  We  have 
examined  the  several  requests  to  charge,  and  find 
that  in  so  far  as  they  correctly  state  the  law  appli- 
cable to  the  case  they  have  been  fully  covered  by 
the  instructions  given,  therefore  it  was  not  revers- 
ible error  to  refuse  to  repeat  them.  {Kerkmc  r. 
Bauer,  15  Neb.,  150;  City  of  Lincoln  v.  Smith,  28 
Neb.,  762;  Olive  t\  State,  11  Neb.,  1.) 

It  is  argued  that  the  evidence  failed  to  show 
that  the  breaking  and  entering  of  the  building 
occurred  in  the  night-time.  If  the  state's  wit- 
nesses are  to  be  believed,  the  crime  was  commit- 
ted during  the  night-season.  There  is  in  the  rec- 
ord some  evidence  tending  to  show  that  it  was 
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daylight  at  the  time  the  defendant  effected  an 
entrance  to  the  building.  The  jury  passed  upon 
the  conflicting  evidence,  and  we  discover  no  rea- 
son why  their  verdict  should  be  disturbed. 


Affibmbd. 


Hbnby  Livbsby,  appellee,  v.  John  R.  Hamil- 
ton BT  AL.,  APPELLEES,  AND  JAMES  G.  WIN- 
STANLEY  ET  AL.,  APPELLANTS. 

Filed  BCabch  18, 1896.    No.  6351. 

1  Kechanicfl'  Liens:  Waives:  Notes.  The  mere  fact  that  the 
owner  of  real  property  has  i  n  his  note  for  a  portion 
of  the  amount  due  for  materials  furnished  for  making 
erections  on  his  property  does  not  relieve  such  property 
from  a  mechanic's  lien  filed  against  the  same  for  the 
entire  amount  of  the  material  so  furnished. 


t. :  :  .  Where  a  party  has  furnished  ma- 
terials for  the  improvement  of  real  property  and  in  all 
respects  has  complied  with  the  mechanic's  lien  law  in 
respect  thereto,  his  rights  will  not  be  held  destroyed 
merely  because  in  taking  a  note  for  the  amount  due  he 
has  described  himself  by  the  fanciful  designation  of  the 
"Western  Cornice  Works,"  where  there  is  no  claim  that 
thereby  anyone  was  misled  or  injured. 

Appeal  from  the  district  court  of  Douglas 
-county.    Heard  below  before  Walton,  J. 

Weaver  &  Oillery  for  appellants. 

Kennedy^  Oilbert  d  Anderson  and  Wharton  d 
Bairdj  contra* 

Byan,  0. 

The  appellants  in  this  case  are  James  Q,  Win- 
stanley  and  Jacob  B.  Emminger,  purchasers  of 
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certain  real  property  from  John  R.  and  Francis 
Hamilton,  by  whom  improvements  thereof  had 
been  previously  contracted  for.  The  case  was 
begun  in  the  district  court  of  Douglas  county  by 
Henry  Livesey,  as  the  assignee  of  a  mechanic's 
lien  held  by  John  McGowan  on  account  of  serv- 
ices rendered  and  material  furnished  by  him. 
The  contract  between  McGowan  and  John  R  and 
Francis  A.  Hamilton  consisted  of  an  oral  accept- 
ance of  a  written  bid  for  doing  certain  of  the 
work  specified  and  for  furnishing  such  material 
as  therefor  should  be  required.  There  was  no 
necessity  that  this  mere  bid  should  be  attached 
to  the  claim  for  a  lien,  for  it  was  not  a  written 
contract 

It  is  ui^ed  that  Livesey  cannot  maintain  an 
action  as  the  assignee  of  the  claim  for  a  lien,  be- 
cause such  lien,  as  alleged,  was  not  perfected 
when  the  assignment  thereof  was  made.  The 
filing  was  of  date  October  22,  1891.  The  assign- 
ment was  made  February  25  thereafter,  so  that 
the  facts  are  not  correctly  assumed  for  the  pur- 
poses of  this  argument.  Before  the  claim  for  a 
lien  was  filed  J.  R  Hamilton  gave  his  note  for 
|500,  a  part  of  the  amount  due  to  John  McGowan, 
who  indorsed  the  same  to  Henry  Livesey,  by 
whom  it  was  discounted  at  a  bank.  Not  being 
paid  at  maturity  the  note  was  taken  up  by  Henry 
Livesey,  who  now  holds  the  same  as  owner.  As 
already  stated,  McGowan  transferred  to  Henry 
Livesey  his  whole  claim  for  a  lien  as  an  entirety. 
We,  therefore,  cannot  understand  how  this  as- 
signment can  be  injuriously  affected  by  the  mere 
fact  that  Livesey  holds  a  note  for  f 500  evidencing 
as  due  him  a  part  of  the  claim  in  respect  to  which 
the  mechanic's  lien  held  by  him  was  filed.    There 
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was  no  evidence  that  this  note  was  given  or  ac- 
cepted as  payment  Therefore,  no  good  reason 
exists  for  treating  it  as  a  pro  tanto  satisfaction  of 
the  lien  assigned  to  Livesey. 

There  was  made  a  defendant  Christian  Specht, 
by  whom  there  was  filed  a  cross-petition  in  which 
he  alleged  that  under  a  verbal  agreement  he  had 
furnished  material  and  performed  labor  in  im- 
proving the  real  property  above  referred  to;  that 
after  allowing  all  credits  for  payments  made 
there  still  remained  due  |280.  There  was  in  the 
cross-petition  of  Christian  Specht  this  language: 
"This  defendant  further  represents  that  as  a  part 
of  said  indebtedness  the  said  John  R  Hamilton 
executed  and  delivered  to  this  defendant  by  the 
name,  style,  and  description  of  Western  Cornice 
Works,  his  promissory  note  for  the  principal  sum 
of  |265,"  etc.  There  are  urged  in  opposition  to 
the  enforcement  of  Mr.  Specht's  lien  the  objec- 
tions that  the  above  described  note  had  been  by 
him  used  as  collateral  security,  and  that  what- 
ever claim  really  exists  is  in  favor  o^the  Western 
Cornice  Works  and  not  in  favor  of  Specht.  As 
indicated  by  the  language  above  quoted,  the  des- 
ignation "Western  Cornice  Works"  was  not  era- 
ployed  tt)  indicate  a  corporation  or  company,  but 
it  was  a  picturesque  and  fanciful  description  of 
Mr.  Specht,  invented  and  used  by  himself.  The 
evidence  shows  that  he  was  the  sole  proprietor 
and  manager  of  the  business  and  property^ and 
controlled  it  absolutely,  although  in  doing  so  its 
proprietorship  and  management  were  referred  to 
by  him  as  that  of  the  "Western  Cornice  Works." 
By  this  fiction  no  one  was  deceived,  and  it  is  not 
suggested  that  any  one  interested  was  not  aware 
of   the  identity   of  Christian    Specht  with   the 
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Western  Cornice  Works.  There  was,  therefore, 
no  substantial  reason  for  not  granting  the  relief 
prayed  by  Mr.  Specht,  as  was  done  in  the  district 
court,  for  no  other  objection  has  been  urged  ex- 
cept that  there  was  not  set  up  in  connection  with 
the  claim  for  a  mechanic's  lien  a  written  contract 
with  Mr.  Specht.  This  objection  is  of  the  same 
unsubstantial  character  as  that  which,  in  this 
action,  was  set  up  adversely  to  Henry  Livesey, 
and  must  therefore  be  held  unavailing. 

No  other 'question  is  discussed  by  the  appel- 
lants, and  the  judgment  of  the  district  court  is 


Affibmbd. 


: : :  Pbiwcipal  and  Agent.  Where  pay- 
ment of  a  negotiable  note  secured  by  mortgage  was  made 
to  an  investment  company  of  which  the  mortgagee  was 
manager  and  such  payment  was  never  forwarded  to  tbe 
party  to  whom  such  note  had  been  transferred,  held,  that 
the  mere  fact  that  antecedent  payments  made  in  like 
manner  had  been  made  to  be  forwarded  to  the  transferee 
of  such  note  and  had  been  so  forwarded,  did  not  bind  the 
holder  of  the  note  as  to  the  final  payment  not  forwarded, 
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George  A.  Bull,  appellee,  v.  Rudolph  Mitch- 
ell ET  AL.,  APPELLANTS. 

Filed  Mabch  18, 1896.    No.  6393.  i^TTW]* 

I  62    4661 

1.  iCortgages:  Negotiable  Instruments:  Payment.  Where  a 
mortgage  was  made  to  secure  payment  of  a  negotiable 
promissory  note,  the  parties  making  such  note  and  mort- 
gage are  not  necessarily  entitled  ot  protection  as  to  pay- 
ments to  the  mortgagee,  made  solely  on  the  assumption 
that  the  original  payee  of  the  note  still  remained  the 
holder  thereof.  Following  Eggert  v,  Beyer,  43  Neb.,  711, 
and  Stark  v,  Olaen,  44  Neb.,  646. 
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it  being  shown  by  the  evidenoe  that  such  holder  had 
never  in  any  way  held  out  or  recognized  the  mortgagee 
as  his  agent 

Appbal  from  the  district  court  of  Colfax 
county.    Heard  below  before  MahshatJi,  J. 

The  facts  are  stated  by  the  commissioner. 

Orimisofi  d  Thomas j  for  appellants: 

The  final  payment  was,  in  contemplation  of 
lawy  made  to  the  plaintiff.  {Columbia  Mill  Co.  v. 
National  Bank  of  Commercey  53  N.  W.  Eep.  [Minn.], 
1062;  Herman,  Estoppel,  sees.  1079, 1080;  Stcartz 
V.  Leisty  13  O.  St.,  424;  Smith  v.  KiM,  68  N.  Y., 
X30;  Bretcster  v.  CameSy  9  N.  E.  Bep.  [N.  Y.],  323.) 

Payment  to  the  mortgagee  should  be  held  to 
constitute  a  discharge  and  release  of  the  mort- 
gage. {JohnaovL  t?.  Carpenter^  7  Minn.,  176;  Horts- 
man  t?.  Oerkerj  49  Pa.  St.,  282;  Olds  v.  CummingSy 
31  111.,  192;  WalJcer  t\  Dement^  42  111.,  273;  Bailey 
V.  Smithy  14  O.  St.,  396;  Bryant  v.  Yixy  83  111.,  IL) 

The  record  disclosed  a  mortgage  payable  to 
Toncray.  Under  the  record  and  as  to  Mitchell, 
Toncray  could  discharge  the  mortgage.  {Fisher  v. 
Cowlesy  21  Pac.  Bep.  [Kan.],  228;  Letow  v.  Kirky  28 
Kan.,  497;  Connecticut  Mutual  lAfe  Ins.  Co.  v.  Tal- 
hoty  113  Ind.,  373;  Swartz  v.  Leisty  13  O.  St.,  419.) 

Phelps  d  SaUn  and  0.  0.  Flansburgy  contra. 

Beferences  to  question  of  agency:  Hettn  v.  Con- 
ishpy  1  Ch.  Cas.  [Eng.],  93;  Curtis  v.  Droughty  1 
Mol.  [Irich  Ch.],  487;  Whitlock  v.  Walthamy  1  Salk. 
[Eng.],  157;  Williams  v.  WalkeVy  2  Sandf.  Ch.  [N. 
Y.],  325;  Smith  v.  Kiddy  68  N.  Y.,  130;  James  v. 
Wilder y  25  Minn.,  312;  Lozier  v.  HoraUy  55  la.,  75; 
Armistead  v.  Armisteady  10  Leigh  [Va.],  525;  Fitter 
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V.  Beckky,  2  Watts  &  S,  [Pa.],  .458;  Osborne  t\ 
Bairdy  45  Wis.,  189;  Wallace  v.  McConnell^  13  Pet 
[U.  S.],  136;  Balme  v.  Wambaughy  16  Minn.,  116; 
Hills  V.  Place,  48  N.  Y.,  520;  Caldwell  v.  Cassidy,  8 
C!ow.  [N.  Y.],  271;  Williamsport  Qns  Co.  v.  Pinker- 
tony  95  Pa.  St,  62;  Caldwell  v.  EvanSy  5  Bush  [Ky.], 
380;  Ward  v.  Smith,  7  Wall.  [U.  S.],  447;  Freeman 
V.  Currany  1  Minn.,  169. 

References  in  reply  to  the  contention  that  pay- 
ment to  the  mortgagee  should  be  held  to  consti- 
tute a  discharge  and  release  of  the  mortgage: 
Wehh  t?.  Hoseltony  4  Neb.,  308;  Kuhns  v.  Bankes,  15 
Neb.,  92;  Mundy  v.  WhittemorCy  15  Neb.,  647;  Cheney 
V.  Janssen,  20  Neb.,  128;  StudebaJcer  Mfg.  Co.  i\ 
McCargWy  20  Neb.,  500;  Todd  v.  Cremcry  36  Neb., 
430;  Carpenter  v.  Longan,  16  Wall.  [TJ.  S.],  271; 
Wilson  V.  Troupy  2  Cow.  [N.  Y.],  197;  Sargeant  v. 
Howcy  21  111.,  148;  Yansant  v.  Allmon,  23  111.,  30; 
Bridges  v.  Bidtoelly  20  Neb.,  185;  Lee  v.  Clark,  89 
Mo.,  553;  Treadwell  v.  Brooks y  50  Conn.,  262;  Scott 
t7.  Field,  75  Ala.,  419;  Bumhans  v.  Hutcheson,  25 
Kan.,  625;  Williams  v.  KeyeSy  51  N.  W.  Rep.  [Mich.], 
522;  Button  v.  Ives,  5  Mich.,  515;  Reeves  v.  Haycs^ 
95  Ind.,  521. 

Ryan,  O. 

There  was  a  decree  in  favor  of  George  A.  Bull 
in  the  district  court  of  Colfax  county  whereby  was 
foreclosed  a  mortgage  securing  payment  of  a 
promissory  note  for  the  sum  of  |1,000.  Both  the 
note  and  the  mortgage  bore  date  December  31, 
1885;  the  maturity  of  the  note  was  January  1, 
1891.  The  makers  were  Anna  Schuldt  and  John 
Schuldt,  and  the  note,  negotiable  by  its  terms, 
was  payable  to  the  order  of  C.  H.  Toncray,  and 
Toncray  was  likewise  the  mortgagee.   Before  this 
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loan  matured  the  mortgaged  premises  were  con- 
veyed to  Rudolph  Mitchell,  who,  with  his  wife, 
was  therefore  made  a  defendant.  The  interest 
was  evidenced  by  ten  coupons,  each  of  which  was 
for  the  sum  of  |37.50.  On  the  original  note  and 
each  coupon  was  indorsed  these  words: 
"Pay  to  order  of ,  without  recourse. 

"C.  H.  TONCRAY." 

The  Nebraska  Mortgage  &  Investment  Company 
was  organized  at  Fremont  in  the  early  part  of  the 
year  1888.  Of  this  company,  C.  H.  Toncray  was 
the  vice  president  and  manager  until  January  14, 
1891,  and  its  oflSce  was  in  the  building  in  which 
the  Farmers  &  Merchants  National  Bank  trans- 
acted its  business.  Of  this  bank,  C.  H.  Toncray 
was  cashier  until  January  1,  1889,  and  Q.  W. 
Dorsey  was  its  president  until  October,  189L 
Previous  to  the  organization  of  the  Nebraska 
Mortgage  &  Investment  Company,  Mr.  Dorsey 
and  Mr.  Toncray  were  making  farm  loans  in  Ne- 
braska and  selling  in  the  eastern  states  the  notes 
in  this  manner  obtained.  When  Mr.  Toncray  had 
received  the  note  w^hich  gave  rise  to  this  suit,  with 
its  coupons  and  mortgage,  he  sent  them  to  Alfred 
Walker  to  be  sold.  Alfred  Walker  at  this  time 
was  engaged  in  selling  farm  loans.  Afterward, 
in  October,  1888,  he  caused  to  be  organized  to 
carry  on  the  same  business  the  partnership  firm 
of  Alfred  Walker  &  Co.,  which  on  February  1, 
1890,  was  succeeded  by  a  corporation  under  the 
name  of  "The  Alfred  Walker  Company."  While 
there  were  the  changes  indicated,  the  line  of  busi- 
ness remained  the  same,  and  it  was  transacted  at 
New  Haven,  Connecticut.  There  seems  to  have 
been  no  special  arrangement  between  the  broker- 
age concerns  of  which  Alfred  Walker  constituted 
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the  whole  or  only  a  part,  on  the  one  hand,  and  the 
party  or  parties  who  sent  notes  for  sale  on  the 
other,  further  than  that  sales  of  the  same  nature 
as  that  above  indicated  were  made.  In  respect 
to  the  subsequent  transactions  in  relation  to  the 
note  and  its  security  under  consideration  further 
statements  will  be  given  hereafter. 

The  confidential  clerk,  who  testified  as  to  the 
transactions  of  the  above  mentioned  brokerage 
with  reference  to  the  particular  loan  with  which 
we  are  now  concerned,  said  that  this  note,  cou- 
pons, and  accompanying  security  were  sent  to 
Alfred  Walker  by  the  Farmers  &  Merchants  Na- 
tional Bank  of  Fremont,  Nebraska,  to  be  sold  in 
Connecticut,  and  on  this  point  there  was  no  other 
direct  evidence.  It  is  very  difficult  to  ascertain 
the  facts  with  relation  to  the  Nebraska  part  of 
the  history  of  this  entire  transaction.  It  seems, 
however,  that  Anna  Schuldt  and  John  Schuldt 
lived  in  Colfax  county,  and  that  it  was  customary 
with  them  to  send  to  C.  H.  Toncray,  at  Fremont, 
in  Dodge  county,  the  amount  of  each  coupon  as  it 
matured.  This  was  done  by  sending  by  some  per- 
son or  perhaps  by  the  use  of  a  draft  of  a  bank 
near  them.  Within  about  a  month  after  each 
amount  had  been  sent  their  coupon  would  be  re- 
turned to  them  from  Fremont,  marked  "paid." 
This  notation  of  payment  was  always  made  at 
Fremont.  After  Mr.  Mitchell  became  the  owner 
of  the  mortgaged  property,  he,  on  December  30, 
1890,  purchased  from  Mr.  Folda,  a  banker,  a  draft 
for  #1,000  drawn  on  the  First  National  Bank  of 
Omaha  in  favor  of  the  Nebraska  Mortgage  &  In- 
vestment Company.  This  draft,  in  compliance 
with  the  request  of  Mr.  Mitchell,  was  sent  for  Mr. 
Mitchell  by  Folda  to  Mr.  Toncray  at  Fremont  to 
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take  up  the  note  of  Anna  and  John  Schuldt  which 
matured  January  1, 1891.  From^the  testimony  of 
Charles  Collins  we  learn  that  in  December,  1891, 
he  was  appointed  receiver  of  the  Nebraska  Mort- 
gage &  Investment  Company.  With  the  testi- 
mony of  this  witness  there  was  submitted  a  page 
of  the  loan  register  used  by  the  Farmers  &  Mer- 
chants National  Bank  of  Fremont  and  a  page  of 
the  ledger  of  the  Nebraska  Mortgage  &  Invest- 
ment Company.  Upon  the  bank's  loan  register 
with  respect  to  the  loan  made  by  C.  H.  Toncray  to 
Anna  and  John  Schuldt  appears  the  following 
entry:  "Paid  in  full  Jany.  5—91.  Pd.  by  R.  Folda 
for  Rudolph  Mitchell,  Schuyler,  Nebr."  On  the 
page  of  the  ledger  of  the  Nebraska  Mortgage  & 
Investment  Company  there  appears  the  following 
entries: 
1891.      Alfred  Walker  &  Company,  Cash.     Cr. 

Jany.  5th.     A.  Schuldt |1,000.00 

1890. 

Dec.  30.     Anna  Schuldt 37.50 

It  is  unfortunate  that  Mr,  Toncray. did  not  give 
his  testimony  to  assist  in  unraveling  this  affair, 
but,  as  he  did  not,  we  must  now  consider  who 
must  suffer  for  his  misconduct  in  the  light  of  such 
evidence  as  is  available  for  that  purpose.  It  is 
very  clear  that  Mrs.  Schuldt  and  Mr.  Mitchell 
assumed  that  they  could  safely  make  payments  to 
Mr.  Toncray,  and  acted  accordingly.  The  note 
upon  which  these  payments  were  made  was  nego- 
tiable, and  therefore  it  was  not  sufficient  to  entitle 
to  protection  for  them  to  pay  to  the  original  mort- 
gagee as  such.  {Efjgert  v.  Beyer j  43  Neb.,  711; 
Sitark  V.  Olsen,  44  Neb.,  646.)  Another  principle 
which  operates  to  the  disadvantage  of  these  par- 
ties in  respect  to  the  payments  made  by  them  is 
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thus  stated  in  First  Nat  Bank  of  Omaha  v.  Chilson^ 
45  Neb.,  257:  "One  paying  money  to  another,  to 
be  applied  on  a  note  which  such  person  has  not  in 
his  possession,  assumes  the  burden  to  show  the 
authority  of  the  person  to  whom  payment  is  made 
to  receive  the  money.  {South  Branch  Lumber  Comr 
pany  v.  lAttlejohUj  31  Neb.,  606.)"  Even  if  there 
had  been  introduced  no  other  evidence,  it  is  ex- 
tremely doubtful  whether  that  submitted  by  ap- 
pellants to  show  payment  was  sufficient  for  that 
purpose.  The  payments  of  interest  in  each  in- 
stance were  sent  to  Toncray.  He  for  several 
years  was  acting  as  cashier  of  a  bank  and  was 
manager  of  a  mortgage  and  investment  company. 
During  this  time  there  is  no  evidence  that  indi- 
vidually he  was  transacting  any  business.  About 
a  month  after  each  payment  of  a  coupon  was 
made  it  was  returned  to  the  makers  bearing  an 
indorsement  showing  that  Mr.  Toncray  had  prob- 
ably parted  with  all  interest  in  it.  It  does  not 
appear  that  there  was  ever  any  inquiry  excited  by 
this  fact,  neither  are  we  informed  that  between 
Toncray  and  the  mortgagors  there  was  ever  any 
inquiry  made  or  instructions  given  upon  any  sub- 
ject. The  reliance  of  the  mortgagors  evidently 
was  upon  the  fact  that  in  the  first  instance  they 
had  borrowed  of  Mr.  Toncray  and  had  executed 
to  him  their  note  and  mortgage.  Even  if  this 
showing  standing  alone  was  sufficient  to  raise  a 
presumption  of  payment  to  a  purchaser  of  the 
note,  this  doubt  would  be  dispelled  by  the  rebut- 
ting evidence  furnished  by  Mr.  Walker  and  Mr. 
Bull,  by  which  it  was  made  clear  that  Mr.  Bull 
purchased  the  note  from  Mr.  Walker,  who  was 
acting  not  as  a  general  agent  for  Mr,  Toncray,  but 
as  a  broker  generally  for  the  sale  of  such  evi- 
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dences  of  indebtedness,  and  that  thereafter  Mr. 
Bull  only  presented  the  coupons  to  Mr.  Walker  for 
payment  as  they  matured  and  never  constituted 
Mr.  Walker  his  agent  for  any  purpose,  except  on 
one  occasion  to  have  the  note  registered  by  state 
authority  to  exempt  it  from  taxation.  Such  in- 
terest as  was  paid  was  remitted  from  Nebraska  to 
Mr.  Walker,  or  one  of  the  companies  which  suc- 
ceeded him,  by  whom  it  was  paid  to  Mr.  Bull,  and 
the  coupon  in  each  instance  paid  was,  without 
being  canceled,  sent  to  Fremont  Both  Mr.  Bull 
and  Mr.  Walker  testified  that  Mr.  Walker  wan 
never  employed  to  act  for  Mr.  Bull,  and  from  Mr. 
Walker's  evidence  it  is  clear  that  he  received  no 
compensation  for  receiving  or  remitting  payment 
of  the  coupons.  His  services  in  this  regard  seem 
to  have  been  donated  in  consideration  of  the  com- 
mission which  he  had  originally  received  from  the 
seller  of  the  note  for  making  the  sale.  We  cannot 
see  how  Mr.  Bull  could  do  less  than  he  did  to  en- 
courage the  mortgagors  in  making  their  payments 
as  they  were  made,  and  most  certainly  the  exer- 
cise of  such  care  as  knowledge  that  the  note  was 
negotiable  and  the  means  of  knowing  it  had  prob- 
ably been  negotiated  would  have  called  for  was 
wanting  on  the  part  of  the  mortgagors.  Where 
one  of  two  innocent  persons  must  suffer  through 
the  misfeasance  of  the  agent  of  one,  that  one  must 
suffer  who  Jias  placed  the  agent  in  a  position  to 
perpetrate  the  fraud  complained  of.  {City  NcU. 
Bank  of  Hastings  v.  ThomaSy  46  Neb.,  867;  Scroggin 
V.  JohnstoUy  45  Neb.,  714.)  Mr.  Mitchell  predicates 
his  right  to  protection  in  paying  the  principal  sum 
upon  the  course  of  dealing  to  which  the  mortgag- 
ors had  been  parties.  The  failure  of  this  to  pro- 
tect these  mortgagors  in  like  degree  operated 
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against  Mr.  Mitchell,  even  if  he  was  in  a  position 
to  avail  himself  of  it, — a  question  rendered  some- 
what doubtful  by  the  fact  that  he  caused  the  final 
remittance  to  be  made  to  the  Nebraska  Mortgage 
&  Investment  Company,  and  not  to  C.  H.  Toncray, 
as  had  his  predecessors  in  liability.  The  judg- 
ment of  the  district  court  is 


Affirmed. 


John  M.  Carter,  appellant,  v.  Benjamin  A. 

Gibson,  appellee.  47  665 

tfl    207 

Filed  Mabch  18, 1896.    No.  6283. 

Judgment  Foreign  to  Issues:  Revebbal:  Pleadino.  A  judg- 
ment foreign  to  the  Issues  Joined  and  tor  which  there 
was  no  prayer  by  the  party  in  whose  favor  it  was  ren- 
dered, must,  upon  appeal,  be  reversed  in  the  supreme 
court 

Appeal  from  the  district  court  of  Cass  county. 
Heard  below  before  Chapman,  J. 

ff.  D.  Travis  and  A.  M.  RusseUy  for  appellant. 
Wooley  d  Oibson,  contra. 

Ryan,  0. 

The  issues  presented  in  this  case  were  fully  de- 
scribed in  Carter  v.  Oibson^  29  Neb.,  324.  After 
the  cctse  had  been  remanded  there  was  a  trial  in 
the  district  court,  and  upon  findings  of  fact  there 
was  a  decree,  which  plaintiff  seeks  to  review  by 
this  his  appeal. 

The  action  was  brought  by  John  M.  Carter,  as 
c^tui  que  trusty  against  Benjamin  A.  Gibson,  as 
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trustee,  to  compel  an  accounting  by  the  latter 
with  respect  to  lands  by  the  cestui  que  trust  en- 
trusted to  the  trustee  to  sell  for  the  payment  of 
certain  enumerated  debts  owing  by  Carter  to  dif- 
ferent parties,  among  whom  was  B.  A.  Gibson. 
The  prayer  of  plaintiflf^s  petition  was  for  an  ac- 
counting of  the  moneys,  notes,  and  securities  re- 
ceived by  B.  A.  Gibson  in  consideration  of  the  sale 
of  any  of  said  land,  with  interest  thereon;  that 
said  Gibson  be  required  to  account  for  the  actual 
value  of  such  land  as  had  been  sold  to  Francis  N. 
Gibson ;  that  of  the  proceeds  of  the  sales  made  by 
him,  B.  A.  Gibson  be  required  to  apply  on  the  in- 
debtedness of  Carter  a  sufficient  amount  to  extin- 
guish it;  that  B.  A.  Gibson  be  required  to  pay  the 
balance  of  such  proceeds  to  plaintiff  and  cancel 
the  liens  named  in  the  contract  between  plaintiff 
and  defendant;  that  B.  A.  Gibson  be  enjoined 
from  disposing  of  any  more  of  said  land;  "that 
he  may  do  all  things  as  agreed,  and  that  plaintiff 
may  have  such  other  and  further  relief  as  justice 
and  equity  may  require."  By  his  answer,  B.  A. 
Gibson  described  the  particular  debts  with  re- 
spect to  the  payment  of  which  Carter  had  caused 
to  be  conveyed  the  real  property  in  trust,  and  de- 
scribed various  transactions  which  he  alleged  en- 
titled him  to  credits  on  such  amounts  as  he  had 
realized  from  sales  of  portions  of  said  land,  and 
finally  denied  that  defendant  was  in  any  manner 
liable  to  account  to  plaintiff  under  the  agreement 
set  forth  in  plaintiff's  petition,  or  under  any  other 
agreement,  for  any  lots  or  land  sold  by  defendant. 
Following  this  averment  there  was  this  prayer: 
"Hence  the  defendant  asks  that  the  plaintiff's  bill 
filed  in  this  action  be  dismissed  at  his  costs,  and 
that  this  defendant  may  be  accorded  such  further 
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relief  as  may  be  just  and  equitable."  There  was  a 
reply,  which  requires  no  special  notice  in  this 
connection. 

The  portion  of  the  decree  from  which  specially 
Carter  prosecutes  this  appeal  was  in  the  following 
language:  "It  is  hereby  ordered,  adjudged,  and 
decreed  that  there  is  due  the  defendant  Gibson 
from  the  plaintiff  John  M.  Carter  the  sum  of 
$3,754.21,  which  is  made  a  lien  on  the  lands  here- 
inafter described."  In  connection  with  the  facts 
pursuant  to  which  the  above  figures  were  reached 
there  was  filed  a  paper  of  which  the  heading  was 
"Computation  by  the  Court."  The  first  item  of 
this  computation  was  a  charge  of  "Carter's  in- 
debtedness," drawing  interest  at  ten  per  cent  per 
annum,  f2,658.73.  The  next  item  was  interest 
thereon  to  August  1, 1887,  f  22.15,  making  a  total 
of  12,680.88.  From  this  were  deducted  proceeds 
of  sales,  $1,581.95,  leaving  a  balance  of  |1,098.93. 
There  were  then  alternate  additions  of  interest 
and  credits  of  sales  until  the  balance  due  was 
$127.43  on  December  1, 1887.  To  the  amount  last 
named  there  was  added  "indebtedness  of  note  due 
F.  N.  Gibson,  principal  and  interest  at  nine  per 
cent  to  December  1, 1887,  $1,981.75."  The  sum  of 
$127.43  and  the  sum  of  $1,981.75  were  added  to- 
gether and  upon  this  total  there  were  credited 
"proceeds  of  sales  for  November,  1887,  $212.95." 
By  reason  of  interest  accrued  and  credits  for  sales 
this  amount  was  reduced  to  $145.88  on  May  1, 
1888.  This  balance,  to  constitute  a  new  prin- 
cipal, was  added  to  $5,914.52,  described  as 
"amount  due  on  claim  Connecticut  River  Savings 
Bank,  July  1,  1887."  To  this  was  added  interest 
on  the  last  named  amount  to  May  1, 1888,  $443.50. 
The  grand  total  thus  made  up  was  then  credited 
46 
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with  sales  to  May  1,  1888,  ?1,050,  and  thereafter 
were  additibns  of  accruing  interest  and  reduc- 
tions by  amount  of  sales  alternately,  until  on  De- 
cember 15, 1892,  there  still  remained  a  balance  of 
f  3,209.21.  To  this  was  added  the  commission  al- 
lowed the  trustee  for  his  services,  of  the  sum  of 
f545.  In  this  way  there  was  ascertained,  as  ex- 
pressed in  the  above  mentioned  computation,  the 
"Total  amount  due,  which  is  a  lien  on  the  real 
estate  held  by  the  trustee,  f3,754.21."  It  has 
already  been  stated  that  by  the  court  it  wa» 
"ordered,  adjudged,  and  decreed  that  there  is  due 
the  defendant  Gibson  from  the  plaintiff  John  M. 
Carter  the  sum  of  f  3,754.21."  This  was,  in  terms, 
made  a  lien  on  the  lands  in  the  aforesaid  decree 
described  as  still  remaining  unsold.  As  the  find- 
ing of  facts  was  referred  to  in  the  judgment  entry 
as  constituting  a  part  thereof,  there  is  no  impro- 
priety in  making  reference  to  it  for  the  purpose  of 
rendering  clear  the  matters  hereinafter  to  be 
discussed. 

From  the  brief  description  of  the  pleadings 
hereinbefore  given  it  is  very  clear  that  there  was 
no  prayer  for  judgment  against  Mr.  Carter.  In 
his  answer  B.  A.  Gibson  alleged  that  there  was 
due  from  Carter  to  the  Connecticut  River  Savings 
Bank  about  ?4,200,  and  to  Francis  N.  Gibson 
about  ?1,700,  and  to  B.  A.  Gibson  himself  about 
f 3,800.  The  computation  by  the  court  above  re- 
ferred to  took  up  each  of  these  three  items  in  the 
inverse  order  of  their  being  named  herein  and  first 
extinguished  the  claim  due  B.  A.  Gibson,  then 
likewise  treated  that  of  F.  N.  Gibson.  To  the 
claim  of  the  savings  bank,  of  f5,914.52,  due  July 
1,  1887,  was  added  interest  thereon  till  May  1, 
1888,  and  the  sum  of  these  two  items  was  added  to 
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the  balance  of  $145.88  still  unpaid  to  F.  N.  Gib- 
son, and  the  grand  total,  with  interest  on  it  up  to 
December  15, 1892,  was  reduced  to  f  3,209.21.  This 
last  balance  was  by  the  computation  recognized 
as  being  due  to  the  Connecticut  River  Savings 
Bank.  B.  A.  Gibson,  so  far  as  the  record  shows, 
had  nothing  to  do  with  it  except  that  he  held  as 
trustee  certain  real  property  to  be  by  him  sold, 
and  with  the  proceeds  of  which  sales  he  was  by 
contract  charged  with  the  duty  of  making  pay- 
ments to  said  savings  bank.  The  contract  by 
virtue  of  which  he  became  such  trustee  was  made 
between  himself  and  John  M.  Carter.  The  privity 
was  between  Gibson  and  Carter;  there  was  none 
between  Gibson  and  the  savings  bank.  It  was 
therefore  erroneous  to  render  a  judgment  in  favor 
of  B.  A.  Gibson  against  Mr.  Carter.  Even  if  there 
had  been  such  a  relation  between  B.  A.  Gibson 
and  John  M.  Carter  that  the  former  might  be  enti- 
tled to  relief  against  the  latter,  such  relief  could 
not  be  granted  upon  the  issues  actually  joined, 
for  such  relief  was  not  therein  sought.  The  ac- 
tion was  brought  by  Carter  to  compel  Gibson  to 
account  as  trustee.  It  resulted  in  a  judgment  in 
favor  of  the  latter  against  the  former  for  an 
amount  by  all  parties  confessedly  due  to  a  bank 
which  was  not  a  party  to  the  action.  It  is  not 
necessary  to  review  the  processes,  step  by  step, 
by  which  the  court  reached  the  conclusion  that 
there  was  due  from  Carter  to  Gibson  the  exact 
amount  stated  in  its  decree,  for,  as  we  have  al- 
ready clearly  shown,  whatever  this  balance  was, 
it  was  due  a  bank  not  a  party  to  this  action,  and 
the  decree  entered  was  foreign  to  the  issues  pre- 
sented for  determination.  Whether  or  not  the 
amount  allowed  for  the  services  of  B.  A.  Gibson 
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can  be  created  a  lien  upon  the  lands  entrusted  to 
him  for  sale  will  not  be  determined  in  this  action. 
Such  real  property  as  remained  unsold  at  the  time 
the  judgment  appealed  from  was  rendered,  and 
has  not  since  been  properly  disposed  of,  should  be 
required  to  be  sold  in  such  manner  as  shall  be 
deemed  by  the  court  to  be  advisable,  and  there- 
upon a  final  accounting  should  be  had  between 
the  parties  to  this  action.  The  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded. 

Reversed  and  RBfiiANDBD. 


Geobgb  a.  MgOall  y.  State  of  Nebraska. 

Filed  Mabch  18, 1896.    No.  7359. 

Criminal  Law:  Recobd  fob  Review.  When  the  grounds  of 
complaint  of  a  plaintiff  in  error  depend  upon  the  exist- 
ence of  certain  facts  in  respect  to  which  there  is  no  reci- 
tation or  evidence  in  the  record,  such  assignments  of 
error  must  be  disregarded  in  the  supreme  court. 

Error  to  the  district  court  for  Dawes  county. 
Tried  below  before  Kinkaid,  J. 

Allen  Q.  Fishery  for  plaintiff  in  error. 

A.  8.  ChurchiUy  Attorney  Oeneralj  and  George  A. 
Daffy  Deputy  Attorney  Oeneraly  for  the  state. 

Ryan,  0. 

In  the  district  court  of  Dawes  county  plaintiff 
in  error  was  convicted  of  carnally  knowing  and 
abusing,  with  her  consent,  a  female  child  of  the 
age  of  thirteen  years.    It  is  first  insisted  in  his 
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behUf  that  while  the  information  before  the  ex- 
aminiiig  magistrate  charged  the  same  offense  as 
that  charged  in  the  district  court,  the  evidence 
tended  to  show  that  there  had  been  committed 
a  rape  by  the  use  of  violence.  As  there  is  no  bill 
of  exceptions,  this  statement  of  counsel  cannot 
be  verified,  and  hence  must  be  disregarded. 

It  is  said  by  counsel  in  the  brief  submitted  in 
behalf  of  the  plaintiff  in  error  that  there  were 
irregularities  in  the  charging,  in  the  absence  of 
said  counsel,  a  jury  which  had  failed  to  agree 
upon  a  verdict  There  is  found  in  the  record  no 
evidence  of  this  alleged  fact  It  cannot  be  as- 
sumed to  exist  and  the  argument  based  thereon 
must  be  disregarded.  So  also  of  the  claim  that  a 
nufic  pro  tunc  order  was  improperly  made,  and 
that  the  defendant  was  sentenced  in  vacation. 
The  judgment  of  the  district  court  is 

Affibmbd. 


47    (Ml 
o3    421 


J.  D.  Macpabland  v.  West  Side  Improvement  H  ^ 

Association. 

JTiLSD  Mabch  18, 1896.    No.  76S6. 

1.  Trial:  Evidence:  Leave  to  Withdraw  Docuicents:  Pbao- 
Tics.  A  trial  court  should  never  permit  a  document 
introduced  in  evidence  to  be  withdrawn  unless  the  party 
BO  withdrawing  it,  at  the  time,  leaves  with  the  reporter 
a  concededly  correct  copy  of  the  document  withdrawn; 
and  the  furnishing  of  such  copy  should  be  made  a  condi- 
tion precedent  for  leave  to  withdraw  the  original  docu- 
ment. 

t,  BUI  of  Exceptions:  Amendments:  Exhibits:  Practice. 
This  court  will  not,  as  a  matter  of  course,  permit  a  record 
to  be  withdrawn  for  the  purpose  of  amending  a  bill  of 


662  NEBRASKA  REPORTS.       [Voi>.  47 

Macfarland  v.  West  Side  Improyemeiit  Anociation. 

exceptions;  and  especially  is  this  true  where  It  apnears 
that  a  failure  to  incorporate  into  the  bill  of  exceptions  all 
the  evidence  is  due  to  the  laches  of  the  party  seeking  the 
amendment. 


t. :  :  :  .    The  plaintiff  in  error  filed 

here  a  bill  of  exceptions  from  which  two  exhibits  intro- 
duced in  evidence  on  the  trial  of  the  case  in  the  district 
court  were  omitted.  These  exhibits,  when  introduced  In 
evidence,  were  by  counsel  for  defendant  in  error,  by  leave 
of  the  court,  withdrawn,  but  counsel  did  not  then  nor 
afterward  furnish  the  court  reporter  with  copies  of  such 
exhibits.  Held,  That  leave  would  be  granted  plaintiff  in 
error  to  withdraw  the  record  here  for  the  purpose  of 
submitting  the  bill  of  exceptions  to  the  trial  Judge,  on 
application  for  amendment. 

Error  from  the  diBtrict  court  of  Lancaster 
county.  Tried  below  before  Tibbets,  J.  Heard 
on  motion  of  plaintiff  in  error  for  leave  to  with- 
draw the  record  for  the  purpose  of  submitting  to 
the  lower  court  an  application  to  insert  exhibits 
omitted  from  the  bill  of  exceptions.  Motion  stis- 
tained.    ^ 

A.  G.  Crreenleej  for  the  motion. 

Ricketts  d  Wilson^  contra. 

Kagan,  0. 

This  is  an  application  of  the  plaintiff  in  error 
for  leave  to  withdraw  the  record  for  the  purpose 
of  having  the  bill  of  exceptions  amended  by  in- 
serting therein  two  exhibits  which  he  alleges 
were  introduced  in  evidence  on  the  trial  of  the 
case  and  by  inadvertence  omitted  from  the  bill 
of  exceptions  when  signed  and  allowed  by  the 
trial  court.  The  application  is  resisted  by  the  de- 
fendant in  error,  and  the  evidence  as  to  whether 
these  exhibits  were  in  the  bill  of  exceptions  when 
presented  to  the  trial  judge  for  allowance  is  con- 
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flicting.  The  affidavits  filed  by  the  defendant  in 
error  in  resistance  of  this  application  are  to  the 
effect  that  the  exhibits  in  question  were  intro- 
duced in  evidence  on  the  trial  of  the  case;  that 
counsel  for  the  defendant  in  error  then  asked 
and  obtained  leave  of  the  court  to  withdraw  said 
exhibits;  that  they  did  withdraw  the  exhibits 
and  have  since  retained  them  in  their  possession ; 
that  neither  at  the  time  they  withdrew  them  nor 
since  did  they  furnish  the  official  court  reporter 
with  copies  of  the  exhibits  withdrawn.  On  this 
evidence  alone  we  think  the  application  of  the 
plaintiff  in  error  should  be  sustained.  A  trial 
court  should  never  permit -a  document  introduced 
in  evidence  to  be  withdrawn  unless  the  party  so 
withdrawing  it  at  the  time  leaves  with  the  re- 
porter a  concededly  correct  copy  of  the  document 
withdrawn.  The  furnishing  to  the  reporter  of 
such  copy  should  be  made  a  condition  precedent 
by  the  court  of  the  leave  to  withdraw  the  origi- 
nal document.  It  appears  from  the  affidavit  of 
the  judge  who  tried  this  case  in  the  court  below 
that  he  did  not  decide  it  until  the  evidence  had 
been  type-written  and  presented  to  him,  and  at 
that  time  neither  of  the  exhibits  in  question,  nor 
copies  thereof,  were  in  the  type-written  evidence. 
We  think  that  the  failure  of  the  present  bill  of 
exceptions  to  contain  these  exhibits  is  due  to  the 
fact  of  defendant  in  error^s  counsel  withdrawing 
the  exhibits  after  they  were  introduced  in  evi- 
dence and  not  supplying  the  reporter  with  copies 
thereof.  This  court  will  not,  as  a  matter  of 
course,  permit  a  record  to  be  withdrawn  for  the 
purpose  of  amending  a  bill  of  exceptions;  and 
especially  is  this  true  where  it  appears  that  the 
failure  to  incorporate  into  the  bill  of  exceptions 
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all  the  evidence  is  due  to  the  laches  of  the  party 
seeking  the  amendment  Here  the  court  has  ju- 
risdiction of  the  subject-matter  and  of  the  parties 
to  the  action.  The  record  before  us  shows  that 
the  exhibits  in  question  were  introduced  in  evi- 
dence. There  is  no  dispute  whatever  as  to  their 
identity,  and  it  appears  that  the  defect  in  the 
bill  of  exceptions  is  probably  due  to  the  conduct 
of  counsel  for  the  defendant  in  error  in  withdraw- 
ing the  exhibits  and  not  at  the  time  supplying 
the  court  reporter  with  copies  thereof. 

The  motion  of  the  plaintiff  in  error  for  leave  to 
withdraw  the  record  for  the  purpose  of  having 
the  bill  of  exceptions  submitted  to  the  trial  judge 
on  application  for  amendment  is  sustained.  Rec- 
ord to  be  returned  to  this  court  in  twenty  days. 

Motion  sustained. 


<  47    004 
foS    173 


William  Einsella  v.  J.  G.  Sharp,  Adminis- 

TRATOIU 
Filed  Mabch  18, 1896.    No.  6307. 


1.  Party  in  Interest.    The  real  party  in  interest,  under  seo- 

tion  29  of  the  Code  of  Civil  Procedure,  is  the  •person 
entitled  to  the  avails  of  the  suit 

2.  Sales:  Gifts:  Conversion:  Parties.    Except  as  against  his 

creditors,  one  may  sell  his  property  for  a  nominal  consid- 
eration or  give  it  away;  and  if  he  does  either,  his  vendee 
or  donee  is  the  real  party  in  interest  in  a  suit  for  the 
conversion  of  such  property. 

8.  Action  Against  Sheriff:  Damages:  Evidence.  Evidence 
examined,  and  held  wholly  insufficient  to  sustain  the  ver« 
diet  of  the  jury. 
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Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Scott,  J. 

E.  0.  PagCy  for  plaintiff  in  error. 

References:  Cooper  v.  ReynoldSy  10  Wall.  [XJ.  S.], 
308;  Pennoyer  v.  Neff^  95  TJ.  S.,  714;  Sherman  v. 
Eoglandy  54Jnd.,  578;  AlbertoK  v.  Branhanty  80  OaL, 
631;  Wake  v.  OHffiny  9  Neb.,  47;  Ahlman  v.  Meyer^ 
19  Neb.,  66;  Dunbier  v.  Day,  12  Neb.,  596. 

Joel  W.  West  and  Hall  &  McCuUoch,  contra. 

Ragan,  O. 

In  July,  1890,  one  Herman  Deiss  brought  an 
action  in  the  district  court  of  Douglas  county 
against  the  Western  Dry  House  &  Construction 
Company,  and  caused  an  attachment  to  be  issued 
and  levied  upon  certain  personal  property  as  the 
property  of  the  construction  company.  Subse- 
quently, William  Kinsella  brought  this  action  in 
replevin  for  the  attached  property  against  the 
sheriff  of  Douglas  county,  but  failing  to  give  the 
bond  required  by  statute,  the  property  was  re- 
turned to  the  sheriff  and  by  him  disposed  of  to 
satisfy  the  judgment  rendered  in  the  attach- 
ment suit  of  Deiss.  Kinsella's  action  proceeded 
against  the  sheriff  as  one  for  damages.  The  sher- 
iff died  pending  the  action  and  it  was  revived 
against  Sharp,  his  administrator,  who  had  a  ver- 
dict and  judgment,  to  reverse  which  Kinsella 
prosecutes  to  this  court  a  petition  in  error. 

The  first  assignment  of  error  argued  is  that  the 
verdict  is  not  supported  by  sufficient  evidence. 
After  as  patient  and  careful  an  examination  of 
the  record  as  we  are  capable  of  making  we  have 
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reached  the  conclusion  that  this  assignment  of 
error  must  be  sustained.  There  is  absolutely  no 
evidence  in  the  record  that  will  support  this  ver- 
dict. One  point  insisted  on  before  the  jury  by 
defendant  in  error,  and  submitted  to  them,  was 
that  Kinsella  was  not  the  real  party  in  interest; 
and  counsel  for  the  defendant  in  error  now  insist 
that  the  general  finding  of  the  jury  includes  a 
finding  that  Kinsella  was  not  the  real  party  in 
interest,  and  that  such  finding  is  sustained  by 
sufScient  evidence.  If  the  jury  reached  the  con- 
clusion it  did  by  finding  that  Kinsella  was  not  the 
real  party  in  interest,  the  verdict  still  lacks  evi- 
dence to  support  it.  The  undisputed  evidence  in 
this  record  is  that  at  the  time  Deiss  attached  the 
property  in  controversy,  and  long  prior  to  that 
time,  one  George  Hinchliff  was  the  owner  of  and 
in  the  possession  of  the  property  attached.  After 
the  attachment  suit  was  brought  Hinchliflf  sold 
this  property  to  Kinsella.  Both  Hinchliflf  and 
Kinsella  testified  as  to  the  sale  made  by  the  for- 
mer to  the  latter  of  the  property  in  controversy 
and  the  consideration  paid  for  it,  and  their  evi- 
dence is  uncontradicted.  Counsel  for  the  defend- 
ant in  error  contend  that  the  jury  was  justified  in 
believing  that  Kinsella  did  not  pay  Hinchliflf  any 
consideration  for  the  property,  notwithstanding 
the  evidence.  We  do  not  think  the  jury  would 
have  been  justified  in  any  such  a  course,  as  the 
evidence  stood  undisputed;  but  the  sheriflf  in  this 
action  occupies  precisely  the  position  that  Deiss 
himself  would  occupy  had  he  been  sued  for  the 
conversion  of  this  property ;  and  since  Deiss  was 
not  a  creditor  of  Hinchliff,  it  is  no  concern  of  the 
sheriflf  whether  Kinsella  paid  a  valuable  consid- 
eration to  Hinchliflf  for  the  property  or  not.    As 
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the  property  attached  was  Hinchlijff's  property, 
he  had  a  right,  except  as  against  his  creditors,  to 
sell  the  property  for  a  nominal  consideration  to 
Kinsella  or  to  give  it  to  him,  and  if  he  did  either, 
Kinsella  was  the  real  party  in  interest.  The  real 
party  in  interest,  under  section  29  of  the  Code  of 
Civil  Procedure,  is  the  person  entitled  to  the 
avails  of  the  suit.  {Hoagland  v.  Van  Etteriy  22  Neb., 
681.)  The  judgment  of  the  district  court  is 
reversed  and  the  cause  remanded. 


Bbybbsbd  and  rbmandhd. 


John  Regier  v.  Georqe  W.  Shrbck  bt  al. 


47    667 

51  260 

52  405 


Filed  Mabch  18, 1896.    No.  6352. 


1  Beview:  Remittitur.  Where  the  only  reversible  error  in 
the  record  1b  that  the  amount  of  the  recovery  is  excessive, 
this  court  will  affirm  the  judgment  upon  the  excess  being 
remitted,  if  the  evidence  will  support  the  remainder  of 
the  finding. 

2.  Evidence.  The  law  requires  the  production  of  the  best 
evidence  obtainable,  and  if  the  primary  evidence  is  lost, 
then  secondary  evidence  satisfies  the  rule. 


:  Lost  Records.    Where  the  files  of  a  case  have  been 

lost, — such  as  papers  in  an  attachment  proceeding, — that 
such  papers  existed,  and  their  contents,  may  be  proved  by 
parol,  the  proper  foundation  having  been  laid  for  the 
introduction  of  secondary  evidence. 


:  Original  Papers  and  Opficial  Records:  Prac- 
tice. The  practice  of  introducing  in  evidence  in  a  case 
on  trial  the  papers  and  files  belonging  to  another  case, 
or  the  original  records  of  an  office,  is  not  to  be  com- 
mended. If  such  files  or  records  are  needed  as  evidence 
certified  copies  should  be  procured  for  that  purpose. 
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6.  Vraudulent  CoiiTeymncea:  Bona  Fide  Pubchabebs:  At^ 
TACHmsirr:  Damages.  Certain  Instructions  of  the  trial 
court  set  out  in  the  opinion  and  approved* 

Erbob  from  the  district  court  of  York  county. 
Tried  below  before  Bates,  J. 

Chorffe  B.  France^  for  plaintiff  in  error. 

C.  P.  HcUligan  and  Harlan  d  Harlan^  contra. 

RAGANy  C. 

This  is  an  action  in  replevin  brought  in  the  dis- 
trict court:  of  York  county  by  John  Regier  against 
George  W.  Shreck  and  James  Powers,  the  sheriff 
and  a  constable  of  said  county.  Shreck  and 
Powers  had  a  verdict  and  judgment,  and  Regier 
brings  the  case  here  for  review. 

1.  The  first  assignment  of  error  is  that  the  judg- 
ment is  excessive.  The  jury  found  the  value  of 
the  interest  of  the  defendants  in  error  in  the  prop- 
erty to  be  1975.  The  court  ordered  a  remittitur 
of  flOO,  and  rendered  judgment  against  the 
plaintiff  in  error  for  |875.  The  interest  of  the 
defendants  in  error  in  the  property  arose  from 
cert:ain  executions  and  orders  of  attachment 
which  they  had  levied  upon  it  at  the  suits  of  cer- 
tain creditors  of  one  Gerhard  Regier,  of  whom 
John  Regier  claimed  to  have  purchased  the  prop- 
erty. An  examination  of  the  record  leads  to  the 
conclusion  that  the  amount  of  the  liens  which  the 
defendants  in  error  had  against  this  property  at 
the  time  the  judgment  was  rendered  was  |833 
only,  and  that  the  judgment  is  f42  too  large. 
Counsel  for  the  plaintiff  in  error  insists  that  this 
error  alone  should  work  an  absolute  reversal  of 
the  judgment;   but  the  doctrine  and  practice  of 
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this  court  are  contrary  to  the  contention  of  coun- 
sel. (See  Sioux  City  d  P.  R.  Co.  v.  Finlaysony  16 
Neb.,  578;  Boston  Tea  Go.  v.  BrubaUvy  26  Neb.,  409; 
Meharry  v.  Halliganj  29  Neb.,  565;  Omaha  d  R.  Y. 
R.  Co.  V.  Brady y  39  Neb.,  27;  City  of  Friend  v.  Inger- 
solly  39  Neb.,  717;  St.  John  v.  Swanbacky  39  Neb., 
841;  Omaha  d  R.  V.  R.  Co.  v.  Rybum^  40  Neb.,  87; 
Fremmty  E.  d  M.  Y.  R.  Co.  v.  Leslie^  41  Neb.,  159; 
Chrdon  v.  Little^  41  Neb.,  250;  Culbertaon  Irrigating 
d  Water  Potoer  Co.  v.  Wildmany  45  Neb.,  663;  Chi- 
cagoy  R.  I.  d  P.  R.  Co.  v.  Archer,  46  Neb.,  907.)  In  all 
of  these  cases  the  judgments  were  affirmed  upon 
condition  that  the  defendants  in  error  file  remit- 
titurs. These  are  not  all  the  cases  in  which  this 
practice  has  been  followed,  but  they  are  sufficient 
to  show  what  the  practice  of  the  court  is;  and 
they  establish  the  rule  that  where  the  only  rever- 
sible error  in  a  record  is  that  the  amount  of  the 
recovery  is  excessive  this  court  will  affirm  the 
judgment  upon  the  excess  being  remitted  if  the 
evidence  will  support  the  remainder  of  the 
finding. 

2.  The  second  assignment  of  error  is  in  the  fol- 
lowing language:  "The  court  erred  in  admitting 
in  evidence  the  several  judgments  recovered 
against  Gerhard  Regier  before  Justice  Fay."  At 
least  some  of  the  judgments  introduced  in  evi- 
dence v^re  properly  admitted,  and  as  the  assign- 
ment is  that  the  court  erred  in  admitting  all  the 
judgments,  the  assignment,  without  further  ex- 
amination, will  be  overruled. 

3.  The  third  assignment  of  error  is  in  the  fol- 
lowing language:  "The  court  erred  in  admitting 
in  evidence  before  the  jury  the  testimony  of  the 
witness  Halligan,  in  reference  to  the  affidavits, 
orders  of  attachment,  and  attachment  proceed- 
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ings  had  before  Justice  Fay."   As  already  stated, 
the  defendants  in  error  had  seized  the  property 
replevied  on  certain  executions  and  orders  of  at- 
tachment against  Gerhard  Regier.    It  appears, 
also,  that  this  case  was  twice  tried  in  the  district 
court  of  York  county,  and  on  the  second  trial*  the 
various  orders  of  attachment  issued  by  the  justice 
and  the  other  papers  in  the  attachment  proceed- 
ings could  not  be  found,  and  the  court,  after  the 
proper  foundation  was  laid,  permitted  the  attor- 
ney who  prepared  the  attachment  papers  to  tes- 
tify as  to  their  contents.    We  do  not  think  the 
court  erred  in  doing  this.    The  law  only  requires 
the  production  of  the  best  evidence  obtainable, 
and  if  the  primary  evidence  in  a  case  is  lost,  then 
secondary  evidence  satisfies  the  rule.     In  Keller 
V.  AmoSy  31  Neb.,  438,  it  was  held:  "Where  papers 
in  a  case  have  been  lost,  as  the  license  to  sell  real 
estate,  proof  that  such  license  or  other  papers 
actually  existed  at  the  time  of  the  sale  may  be 
shown  by  parol  or  other  secondary  evidence." 
The  practice  often  indulged  in  of  introducing  in 
evidence  in  a  case  on  trial  the  papers  and  files 
belonging  to  another  case,  or  the  original  records 
from  an  office,  is  not  to  be  commended.    The  rec- 
ords of  a  public  office  belong  in  that  office  and 
should  never  be  taken  therefrom  except  in  case  of 
emergency.     If  parties  desire  to  introduce  in  evi- 
dence the  record  of  a  mortgage  or  a  deed  they 
should  procure  from  the  officer  having  the  custody 
of  the  record  a  certified  copy  of  the  instrument 
which  they  wish  to  introduce;  and  if  parties  de- 
sire to  introduce  in  evidence  an  order  of  attach- 
ment or  any  other  process  or  pleading  belonging 
to  another  case,  they  should  not  use  the  original 
files,  but  certified  copies. 
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4.  The  fourth  aBBignment  of  error  Ib  that  the 
verdict  is  not  sustained  by  sufficient  evidence. 
Without  quoting  the  evidence  or  any  part  of  it  we 
have  no  hesitancy  in  saying  that  it  supports  the 
verdict, 

5.  The  fifth  assignment  of  error  is  "errors  of 
law  occurring  at  the  trial  and  duly  excepted  to/' 
This  assignment  is  sufficient  in  a  motion  for  a  new 
trial  to  challenge  the  attention  of  the  trial  court 
to  any  error  it  may  have  committed  in  the  admis- 
sion or  rejection  of  evidence,  -but  it  is  too  indefi- 
nite in  a  petition  in  error  to  enable  the  supreme 
court  to  review  anything, 

6.  The  sixth  assignment  of  error  is  that  the 
court  erred  in  giving  instruction  No.  3  on  motion 
of  the  defendants  in  error.  The  instruction  is  as 
follows:  "To  constitute  a  bona  fide  purchaser  such 
purchaser  must  have  parted  with  something  that 
is  valuable  upon  the  faith  of  his  purchase  before 
he  had  knowledge  or  notice  of  any  prior  right  or 
equity.'^  This  is  the  precise  language  of  this 
court  in  Gregory  v.  Whedotiy  8  Neb.,  373,  and  the 
instruction  is  also  supported  by  the  decision  of 
this  court  in  Savage  v.  Hazard,  11  Neb.,  323.  The 
instruction  was  correct. 

7.  The  seventh  assignment  relates  to  an  in- 
struction given  by  the  court  in  the  following  lan- 
guage: "You  are  further  instructed  that  if  you 
find  from  all  the  circumstances  and  facts  taken 
together  that  Gerhard  Regier  executed  and  deliv- 
ered a  bill  of  sale  of  the  property  in  question  to 
the  plaintiff  for  the  purpose  of  and  with  the  intent 
of  hindering,  delaying,  and  defrauding  the  credit- 
ors of  the  said  Gerhard  Regier;  and  if  you  further 
find  that  the  plaintiff  had  knowledge  or  notice  of 
such  fraudulent  intent  or  design  on  the  part  of 
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the  said  Gerhard  Regier  or  had  knowledge  of  such 
facts  or  circumstances  as  would  have  aroused  the 
suspicions  and  put  an  ordinarily  prudent  man 
.  upon  inquiry,  which  inquiry  if  pursued  would 
have  led  to  a  knowledge  or  notice  of  such  fraudu- 
lent intent  on  the  part  of  the  said  Gerhard  Regier, 
then  your  verdict  should  be  for  the  defendants, 
even  though  you  should  find  that  the  plaintiff 
paid  a  full,  adequate  consideration  for  said  prop- 
erty.^* Under  the  evidence  in  this  case  we  think 
this  instruction  wap  proper. 

8.  The  eighth  assignment  of  error  relates  to  in- 
struction No.  10  given  by  the  court  upon  its  own 
motion.  The  substance  of  this  instruction  was 
that  if  the  jury  found  for  the  defendants  in  error, 
the  measure  of  their  damages  would  be  the  aggre- 
gate amounts  due  on  the  several  executions 
and  orders  of  attachment  under  which  they  held 
possession  of  the  property;  not  to  exceed,  how- 
ever, the  value  of  the  property.    This  was  correct. 

The  defendants  in  error  will  have  leave  to  remit 
|42  from  the  judgment  rendered,  as  of  the  date 
of  the  judgment,  within  forty  days  from  this  date; 
and  if  they  do  so,  the  judgment  of  the  district 
.court  will  be  affirmed;  otherwise  it  will  stand 
reversed. 

JUDGIODNT  AOOOBDINaLY. 
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William  B.  Taylor  v.  Standard  Life  &  Acci- 
dent Insurance  Company. 

Filed  March  18»  1896.    No.  6328. 

1.  Principal  and  Ag^ent:  Contract  of  Employment:  Altera*^ 
tion:  Evidence:  Liability  op  Agent's  Sureties.  A 
contract  between  an  insurance  company  and  its  agent 
provided  that  the  latter  should  make  monthly  reports  of 
business  transacted  and  on  demand  pay  over  to  his  prin- 
cipal all  moneys  due  him.  The  agent's  compensation  was 
fixed  at  twenty-five  per  cent  of  the  business  done  and  he 
gave  a  bond  to  secure  the  performance  of  his  contract. 
After  the  execution  of  the  bond,  and  without  the  knowl- 
edge of  the  surety  thereon,  the  agent's  compensation  was 
changed  to  twenty-eight  and  one-third  per  cent,  and  he 
was  given  permission  to  employ  solicitors  of  insurance, 
paying  them  out  of  his  commission.  In  a  suit  against 
the  surety  on  the  bond  to  recover  money  which  it  was 
alleged  the  agent  had  not  accounted  for,  held,  (1)  that  the 
compensation  of  the  agent  was  not  an  essential  ingredi- 
ent of  the  contract  of  the  surety;  and  increasing  his  com- 
pensation did  not  amount  to  a  re-employment  of  the 
agent  at  a  difCerent  compensation  from  that  fixed  in  the 
contract;  (2)  that  there  had  been  no  material  alteration 
in  the  terms  of  the  contract  to  secure  the  performance  of 
which  the  bond  was  given,  and  that  the  surety  thereon 
was  not  released. 

Error   from   the   district   court   of   Douglas 
county.    Tried  below  before  Davis,  J. 

The  facts  are  stated  in  the  opinion. 

Frank  T.  Ransom^  for  plaintiff  in  error: 

There  was  a  clear  departure  from  the  terms  of 
the  contract  The  testimony  offered  to  prove  the 
alteration  in  the  terms  of  tiie  agreement  should 
have  been  received.  {Hibbs  v.  Ruey  4  Pa.  St.,  348; 
Anda^son  v.  Bellengery  87  Ala.,  334;  Farnatcorth  v. 
47 
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CootSy  46  Mich.,  117;  Kimhall  v.  Baker,  62  Wis., 
529;  Stull  V.  Hance,  62  111.,  52;  Phillips  v.  Singer 
Mfg.  Co.y  88  111.,  305;  Brandt,  Suretyship,  sec  397, 
and  cases  cited.) 

Oeorge  W.  Ambrose  and  Frank  H.  Gaines,. contra. 

References:  Atchison  d  N.  R.  Co.  v.  Washburnj  5 
Neb.,  123;  Stoddard  v.  Onondaga  Annual  Conference, 
12  Barb.  [N.  Y.],  573;  McKyring  v.  Bull,  16  N.  Y., 
308;  Peet  r.  (VBrien,  5  Neb.,  363;  Lawrence  v. 
Wright,  2  Duer  [N.  Y.],  674;  Tan  Schaich  v.  Winne, 
16  Barb.  [N.  Y.],  90;  Schenck  v.  XayUyr,  2  Duer  [N. 
Y.],  675;  Chamberlain  v.  Oorham,  20  Johns.  [N.  Y.], 
145;  Reynolds  v.  Rogers,  5  O.,  170;  Stratcbridge  v. 
Baltimore  d  0.  R.  Co.,  14  Md.,  360;  Minor  v.  Me- 
chan  ics  Banky  1  Pet  [U.  S.],  73* 

Ragan,  0. 

On  the  23d  day  of  September,  1890,  one  M.  C3. 
Nichols  was  a  general  or  district  agent  of  the 
Standard  Life  &  Accident  Insurance  Company  of 
Detroit,  Michigan,  hereinafter  called  the  "Insur- 
ance Company."  On  that  date  he  appointed  one  R 
C.  McCIure  his  agent,  for  the  purpose  of  canvass- 
ing for  applications  for  insurance  in  the  Insur- 
iance  Company,  issuing  policies  and  tickets  there- 
for, and  attending  to  such  other  duties  as  might 
properly  appertain  to  the  agency  in  and  for  the 
city  of  Denver,  Colorado.  By  the  terms  of  Mc- 
Clure's  contract  of  employment,  which  was  in 
writing,  he  agreed  to  keep  regular  and  accurate 
statements  of  all  the  transactions  and  business 
done  by  him  as  Nichols'  agent,  and  on  or  before 
the  10th  of  each  month  transmit  to  Nichols  a  re- 
port in  detail  of  the  business  transacted  up  to  and 
including  the  last  day  of  the  previous  month. 
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These  reports  were  to  show  the  balance  for  which 
McClure  was  accountable  by  reason  of  his  agency. 
The  contract  of  employment  provided  further 
that  McClure  should  hold  in  trust  for  Nichols  all 
moneys  and  securities  collected  and  received  by 
him  as  agent,  and  faithfully  pay  over  and  account 
for  the  same  to  Nichols  or  to  the  Insurance  Com- 
pany, or  its  representative,  in  case  of  Nichols^ 
resignation,  removal,  or  death.  On  the  24th  day 
of  September,  1890,  McClure  as  principal,  and 
W.  B.  Taylor  as  surety,  executed  a  bond  to  Nich- 
ols, conditioned  for  the  faithful  performance  by 
McClure  of  his  agreements  in  his  said  contract  of 
employment  as  Nichols'  agent.  Nichols  brought 
this  action  in  the  district  court  of  Douglas  county 
against  Taylor,  the  surety  on  the  bond,  to  recover 
a  sum  of  money  which  he  alleged  McClure  had 
collected  as  agent  and  failed  to  account  for  and 
pay  over.  By  agreement  of  counsel  the  Insur- 
ance Company  was  substituted  in  the  district 
court  Nas  plaintiff  for  Nichols.  It  had  a  verdict 
and  judgment  and  Taylor  prosecutes  to  this 
court  a  petition  in  error. 

1.  The  first  assignment  of  error  argued  in  the 
brief  here  relates  to  the  ruling  of  the  district 
court  in  excluding  evidence  offered  by  Taylor  to 
prove  that  the  principals  in  the  bond  had  changed 
the  contract  to  secure  the  performance  of  which 
the  bond  sued  on  was  given,  or,  in  effect,  that 
whatever  money  McClure  had  collected  and  failed 
to  account  for  while  agent  of  Nichols,  he  had  col- 
lected under  a  contract  made  between  Nichols 
and  McClure  subsequent  to  the  date  of  the  con- 
tract of  the  23d  of  September,  1890,  and  mate- 
rially different  from  said  contract  Taylor,  in 
his  answer,  admitted  the  execution  of  the  con- 
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tract  of  September  23d,  1890,  between  Nichols 
and  McClure,  the  execution  of  the  bond  sued 
upon,  and  substantially  denied  all  the  other  alle- 
gations in  the  petition.  Another  defense  inter- 
posed by  Taylor  was  that  from  the  time  of  the 
execution  of  the  contract  of  the  23d  of  Sep- 
tember, 1890,  McClure  made  regular  monthly 
reports  to  Nichols;  that  said  reports  showed 
what  was  due  from  McClure  on  account  of  his 
agency;  that  Nichols,  upon  receipt  of  said  re- 
ports, did  not  insist  on  McClure  paying  the 
amount  which  the  report  showed  he  owed,  but 
allowed  McClure  to  retain  said  amounts  and  ex- 
tended the  time  within  which  the  said  sums  of 
money  might  be  paid.  Another  defense  of  Tay- 
lor was  that  Nichols,  knowing  that  McClure 
was  in  default,  neglected  to  notify  Taylor,  the 
surety,  of  the  fact  and  continued  to  deal  with  Mc- 
Clure and  allow  him  to  continue  to  act  as  agent 
under  the  contract  and  bond.  A  still  further  de- 
fense pleaded  by  Taylor  was  that  Nichols  was 
guilty  of  negligence  in  not  demanding  from  Mc- 
•Clure  on  the  10th  of  each  month,  when  he  made  a 
report,  the  amount  of  money  for  which  the  report 
showed  he,  McClure,  was  indebted,  and  was 
guilty  of  negligence  in  neglecting  to  notify  Taylor 
■of  the  condition  of  McClure's  accounts.  Neither 
argument  nor  citation  of  authority  is  necessary  to 
show  that  under  this  answer  the  plaintiff  in  error 
was  not  entitled  to  have  the  evidence  he  offered  go 
to  the  jury.  If  the  principals  to  the  contract,  to 
secure  the  performance  of  which  by  McClure  the 
bond  was  given,  materially  modified  that  contract 
so  that  the  money  collected  by  McClure  and  not 
accounted  for  by  him  was  in  fact  collected  under 
a  contract  materially  different  from  the  one  to 
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aecure  which  the  bond  sued  6n  was  given,  then 
that  fact  should  have  been  pleaded  as  an  affirma- 
tive defense.  The  fact,  if  it  existed,  was  new 
matter  and  could  not  be  proved  under  a  general 
denial. 

2.  The  second  assignment  of  error  argued  re- 
lates to  the  refusal  of  the  district  court  to  give  the 
jury  the  following  instruction:  "If  you  believe 
from  the  evidence  that  up  to  the  3d  day  of  June, 
1891,  the  said  B.  C.  McOlure  acted  as  agent,  under 
the  contract  of  September  23, 1890,  for  the  plaint- 
iff, and  up  to  that  date  he  paid  over  to  the  plaintiff 
or  its  agent  all  moneys  coming  into  his  hands  by 
virtue  of  the  agency,  and  that  about  that  date  said 
McClure  and  the  plaintiff  modified  the  contract  of 
September  23,  1890,  by  a  letter  of  June  3,  1891, 
and  that  all  the  money  for  which  said  McClure  is 
now  in  default  was  collected  by  him  as  agent  of 
the  plaintiff  under  the  modification  of  June  3, 
1891,  you  will  find  for  the  defendant,  W.  B.  Tay- 
lor." The  letter  introduced  in  evidence,  by  which 
plaintiff  in  error  claims  that  the  contract  of  the 
23d  of  September,  1890,  was  modified  by  Nichols 
and  McClure,  conceded  to  McClure  a  commission 
on  all  new  business  of  twenty-eight  and  one-third 
I)er  cent,  whereas  under  the  contract  of  Septem- 
ber 23,  1890,  McClure's  commission  on  business 
Vv-as  to  be  twenty-five  per  cent.  This  change  in 
the  amount  of  compensation  which  McClure  was 
to  receive  in  no  manner  changed  the  duties  of 
McClure  and  did  not  amount  to  a  material  modifi- 
cation of  the  contract  between  McClure  and 
Nichols;  and  were  it  competent  and  relevant  evi- 
dence, it  would  not  prove  or  tend  to  prove  a  mate- 
rial alteration  of  the  contract  to  secure  the  per- 
formance of  which  the  bond  in  suit  was  given. 
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(Domestic  Sewing  Machine  Co.  v.  Webster,  47  la.,  35T; 
AmicabljB  Mutual  Life  Ins.  Go.  v.  Sedguoickj  HO  Mass., 
163.)  The  letter  also  authorized  McClure  to  secure 
or  appoint  solicitors  of  insurance  if  he  should 
think  best,  on  the  basis  that  his,  McClure's,  com- 
mission was  to  be  twenty-eight  and  one-third  per 
cent  on  new  business,  the  persons  so  appointed 
as  solicitors  by  him  to  be  paid  their  commission 
out  of  the  commission  allowed  him,  McGlure, 
This  was  not  adding  to  the  obligations  or  duties 
required  of  McClure  by  his  contract,  and  not 
a  material  alteration  of  it.  In  other  words, 
the  risk  which  the  surety  assumed  in  signing 
McClure's  bond  was  not  increased  nor  indeed 
changed  by  this  letter.  The  letter  itself  was  ir: 
relevant  testimony  under  the  issues  made  by  the 
pleadings  and  should  not  have  been  admitted* 
But  the  letter  as  evidence  did  not  have  the  effect 
claimed  for  it  by  the  plaintiff  in  error.  The  com- 
pensation of  McClure  was  not  an  essential  ingre- 
dient of  the  contract  of  the  surety,  nor  did  this 
letter  amount  to  a  re-employment  of  McClure  at  a 
different  compensation.  The  court  did  not  err  in 
refusing  to  give  the  instruction.  The  judgment 
of  the  district  court  is  right  and  is  in  all  things 
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Filed  Mabch  18, 1896.    No.  6858. 

1.  Partnership:  Joint  Ownership  of  THBESHiNO-MACHnrE: 
Etidence.  Evidence  that  two  farmers  purchased  a 
threshing-machine,  paid  for  the  same  with  their  joint 
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and  several  notes  secured  by  a  chattel  mortgage  on  the 
machine  purchased,  and  jointly  took  possession  of  and 
used  the  machine  in  threshing  grain  for  others,  wlH  not 
support  a  finding  that  the  threshing-machine  ^ras  part- 
nership property,  nor  that  a  copartnership  relation  ex- 
isted between  the  farmers.  Such  evidence  warrants 
rather  the  conclusion  that  the  farmers  were  joint  owners 
or  tenants  in  common  of  the  machine. 

t.  Ohattel  Mortgages:  Failure  to  Register:  SiTBSEQtnsNT 
Liens:  Replevin.  In  such  case  the  machine  company 
neglected  to  file  its  mortgage  or  a  copy  thereof  in  the 
county  where  the  farmers  resided.  Subsequently  one  of 
the  farmers  mortgaged  the  machine  to  a  bank  to  secure  a 
pre-existing  debt  which  he  owed  it.  The  bank  had  no 
knowledge  of  the  mortgage  of  the  machine  company,  took 
possession  of  the  machine  under  its  chattel  mortgage,  and 
the  machine  company,  replevied  it.  Held,  (1)  That  the 
mortgage  made  by  the  farmer  invested  the  bank  with  a 
lien  on  whatever  interest  he  had  in  the  machine;  (2)  that 
the  bank  was  a  mortgagee  in  good  faith  within  the  mean- 
ing of  section  14,  chapter  32,  Compiled  Statutes. 

8. :  :  '■ .    A  mortgagee  in  good  faith,  within 

the  meaning  of  section  14,  chapter  32,  Compiled  Statutes^ 
is  one  who.  takes  his  mortgage  to  secure  a  debt  actually 
and  justly  owing  to  him,  without  notice,  actual  or  con- 
structive, of.  other  existing  claims  against  the  mortgaged 
property. 

Error  from  the  district  court  of  York  county. 
Tried  below  before  Bates,  J. 

George  B.  France^  for  plaintiff  in  error. 

Sedgtcick  d  Power^  contra. 

Ragan,  C. 

On  the  8th  day  of  May,  1891,  Peter  Peters  and 
John  Peters,  by  their  order  or  contract  in  writing, 
purchased  a  threshing-machine  of  the  O.  S.  Kelley 
Company.  The  machine  was  to  be  delivered  to 
them  not  later  than  the  20th  of  July  of  that  year 
and  they  were  to  pay  for  the  same  |585.    Part  of 
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this  payment  was  to  be  made  in  cash  on  delivery 
of  the  machine  and  the  remainder  to  be  evidenced 
by  their  notes,  secured  by  a  chattel  mortgage  on 
the  machine.  The  machine  was  delivered  on  the 
23d  of  July,  cash  payment  made,  and  John  and 
Peter  executed  their  joint  and  several  promissory 
notes  to  the  Kelley  Company  for  the  remainder  of 
the  purchase  price  of  the  machine,  and  at  the 
same  time  executed  to  the  Kelley  Company  a 
chattel  mortgage  on  the  machine  to  secure  the 
payment  of  their  notes.  By  mistake  this  mort- 
gage was  filed  in  the  office  of  the  county  clerk  of 
York  county,  although  the  mortgagors  resided  in 
Hamilton  county.  On  the  13th  day  of  October, 
1891,  Peter  Peters  mortgaged  the  threshing- 
machine  to  the  State  Bank  of  Lushton  to  secure 
a  debt  which  he  then,  and  had  for  some  time, 
owed  the  bank.  The  bank  subsequently  took  pos^ 
session  of  the  threshing-machine  under  its  chattel 
mortgage  and  was  proceeding  to  foreclose  the 
same  when  the  Kelley  Company,  by  this  action, 
replevied  the  threshing-machine  from  the  bank. 
The  action  was  tried  to  a  yirj  in  the  district  court 
of  York  county,  a  verdict  and  judgment  rendered 
for  the  Kelley  Company,  and  the  bank  prosecutes 
to  this  court  a  petition  in  error. 

1.  On  the  trial  the  district  court,  at  the  request 
of  the  Kelley  Company,  instructed  the  jury  as  fol- 
lows: "The  jury  are  instructed  that  the  law  is 
that  partnership  effects  cannot  be  released  from 
liability  for  the  unpaid  debts  of  the  partnership 
w^ithout  the  consent  of  everv  member  of  the  firm. 
The  corpus  of  partnership  effects  is  joint  property 
and  neither  partner  separately  has  anything  in 
that  corpus;  but  the  interest  of  each  is  only  his 
share  of  what  remains  after  the  partnership  ac- 


Vol.  47]       JANUARY  TERM,  1896.  681 


State  Bank  of  Lushton  t.  Kelley. 


counts  are  taken.  In  this  case,  if  you  believe 
from  the  evidence  that  Peter  Peters  and  John 
Peters  purchased  of  the  plaintiff  in  this  case  the 
power  and  separator  described  in  the  plaintiff's 
petition,  in  partnership,  to  be  used  and  operated 
by  them  in  threshing;  and  as  a  part  of  the  trans- 
action the  said  Peter  Peters  and  John  Peters  exe- 
cuted and  delivered  to  the  plaintiff  the  notes  and 
mortgage  described  in  the  petition  and  put  in 
evidence  by  the  plaintiff  in  this  case,  to  secure  the 
payment  of  the  purchase  price  of  the  said  outfit, 
then  the  plaintiff  in  this  case  would  have  the  first 
lien  upon  the  property  in  question  to  the  amount 
unpaid  upon  said  mortgage,  and  the  said  Peter 
Peters  would  have  no  right  to  execute  a  mortgage 
upon  the  said  threshing  outfit  to  secure  his  indi- 
vidual indebtedness,  to  the  prejudice  of  the 
plaintiff  in  this  case;  and  any  mortgage  so  given 
by  the  said  Peter  Peters  to  secure  his  individual 
indebtedness  would  be  subject  to  the  mortgage  of 
this  plaintiff,  regardless  of  whether  plaintiff's 
mortgage  was  ever  filed  in  the  office  of  the  clerk 
of  the  county  or  not"  The  first  assignment  of 
error  argued  is  directed  to  the  giving  of  this 
instruction.  The  evidence  shows  that  John  and 
Peter  Peters  were  farmers  and  brothers  residing 
in  Hamilton  county  at  the  time  they  purchased 
the  threshing-machine  and  executed  the  notes  and 
mortgage  to  the  Kelley  Company;  that  Peter 
Peters  and  a  son  of  John  Peters  accompanied  the 
machine  from  place  to  place  and  used  it  in  thresh- 
ing grain.  Whatever  may  be  said  of  this  instruc- 
tion as  an  abstract  proposition  of  law,  we  think  it 
had  no  place  in  this  case.  It  submitted  to  the 
jury  the  question  as  to  whether  John  and  Peter 
were  co-partners,  and  there  is  no  evidence  what- 
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ever  in  the  record  which  would  justify  the  jury  in 
making  such  a  finding.    Counsel  for  the  defendant 
in  error  assume  that  because  John  and  Peter 
jointly  purchased  and  jointly  owned  this  prop- 
erty, that  therefore  a  partnership  relation  existed 
between  them ;  but  such  a  result  by  no  means  fol- 
lows.   They  were  rather  joint  owners  or  tenants 
in  common,  so  far  as  the  record  shows,  of  the 
property.     In    Waggoner  v.   First   Nat   Bank  of 
Creighton^  43  Neb.,  84,  it  was  held,  following  the 
definition  given  by  Chancellor  Kent,  that  "Copart- 
nership is  a  contract  of  two  or  more  competent 
persons  to  place  their  money,  effects,  labor,  skill, 
or  some  or  all  of  them,  in  lawful  commerce  op 
business,  and  to  divide  the  profit  or  bear  the  loss 
in  certain  proportions;"  and  in  Ilif  v.  Brazillj  2!J 
la.,  131,  it  was  held:  "Where  two  farmers  buy  in 
common  a  threshing-machine,  which  they  use  and 
operate  together,  and  for  which  they  execute  to 
the  vendor  a  note,  signed  by  both  individually, 
they  are  to  be  treated  as  joint  owners  and  not  as 
partners."     In  Quackefibush  v.  Satoyer,  54  Cal.,  439, 
it  was  held  that  "a  mere  joint  ownership  in  per- 
isonal  property  does  not  constitute  a  partnership." 
To  the  same  effect  see  Wheeler  v.  Farmer j  .38  Cal., 
203;   Haw€8  v.  TilUngha^t,  67  Mass.,  289;   GoeU  v. 
Morse,  126  Mass.,  480;  Moore  v.  Curry y  106  Mass., 
409;  Yose  v,  Singer ,  86  Mass.,  226;  Donnan  v.  OrosSj 
3  111.  App.,  409;  Sargent  v.  Dmcney,  45  Wis.,  498; 
Cinnamond  v.  Oreenlee,  10  Mo.,  578;  Ward  v.  Bode- 
man,  1  Mo.  App.,  272;  Runnels  v.  Mo  fat,  41  N.  W. 
Rep.  [Mich.],  224.    We  do  not  say  that  John  and 
Peter  were  not  partners,  nor  that  the  threshing- 
machine  was  not  partnership  property,  but  what 
we  do  decide  is  that  the  mere  fact  that  they 
jointly    purchased,    owned,    and    operated    the 
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threshing-machine  does  not  establish  that  a  co- 
partnership existed  between  the  joint  owners,  nor 
that  the  threshing-machine  was  copartnership 
property.  So  far  as  the  record  before  us  goes, 
John  and  Peter  were  joint  owners — ^tenants  in 
common — of  the  threshing-machine,  and  the  bank 
acquired  a  lien  upon  the  interest  of  Peter  Peters 
in  the  threshing-machine  by  virtue  of  the  mort- 
gage he  made  thereon. 

2.  The  court,  on  its  own  motion,  also  instructed 
the  jury  as  follows:  "If  you  find  from  the  evidence 
that  the  cashier  or  assistant  cashier  of  the  defend- 
ant, the  State  Bank  of  Lushton,  had  actual  notice 
or  knowledge  of  plaintiff's  mortgage  upon  the 
threshing-machine  and  power  in  controversy  at 
the  time  or  prior  thereto  of  taking  the  mortgage 
of  Peter  Peters  in  favor  of  such  bank  upon  such 
machinery,  then  such  bank  is  not  a  mortgagee  in 
good  faith  and  your  verdict  should  be  for  the 
plaintiff."  The  second  assignment  of  error  ar- 
gued is  directed  to  the  giving  of  this  instruc- 
tion. Counsel  for  plaintiff  in  error  says,  and 
correctly  says,  that  the  instruction  was  wrong 
because  there  was  no  evidence  in  the  record 
which  justified  its  being  given.  The  only  evi- 
dence in  the  record  which  tends  to  show,  if 
that  does,  that  the  bank  officers  had  any  knowl- 
edge or  notice  of  the  mortgage  held  by  the  Kelley 
Company  is  this:  The  bank  was  a  subscriber  for  a 
"bulletin"  issued  by  someone  in  York  county, 
which  bulletin  gave  the  names  of  parties  making 
mortgages  filed  in  York  county  and  a  description 
of  the  mortgaged  property.  It  was  shown  that  a 
bulletin  which  came  to  the  bank  soon  after  July 
23,  1891,  recited  that  John  and  Peter  Peters  had 
executed  a  chattel  mortgage  to  the  Kelley  Com- 
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pany  on  a  thresUng-machine,  such  as  the  one  in 
contFoversy,  and  that  this  mortgage  had  been 
filed  in  the  clerk's  office  of  York  county,  but  there 
is  no  evidence  in  the  record  that  any  officer  or 
agent  of  the  bank  ever  read  this  bulletin.  If  the 
jury  had  specially  found  that  the  officers  of  the 
bank  had.  actual  knowledge  or  notice  of  the  mort- 
gage of  the  Kelley  Company,  the  evidence  would 
not  have  supported  the  finding,  and  the  court 
therefore  erred  in  giving  the  instruction. 

3.  But  it  is  insisted  bv  the  defendant  in  error 
that  tjie  judgment  rendered  was  the  only  one 
which  could  have  been  correctly  rendered  under 
the  facts  in  evidence  in  the  case;  and  that,  there- 
fore, all  errors  in  the  record  are  without  preju- 
dice to  the  plaintiff  in  error.  This  contention 
rests  upon  the  fact  that  the  undisputed  evidence 
shows  that  the  mortgage  made  to  the  bank  by 
Peter  Peters  on  the  threshing-machine  was  made 
to  secure  a  then  pre-existing  debt,  and  that,  there- 
fore, the  bank  is  not  a  mortgagee  in  good  faith, 
within  the  meaning  of  section  14,  chapter  32, 
Compiled  Statutes,  which  declares  that  "every 
mortgage  or  conveyance  intended  to  operate  as  a 
mortgage  of  goods  and  chattels  hereafter  made, 
which  shall  not  be  accompanied  by  an  immediate 
delivery  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  mort- 
gaged shall  be  absolutely  void  as  against  the  cred- 
itors of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagors  in  good  faith,  unless 
the  mortgage,  or  a  true  copy  thereof,  shall  be  filed 
in  the  office  of  the  county  clerk  of  the  county 
where  the  mortgagor  executing  the  same  resides," 
etc.  It  is  not  pretended  but  that  John  and  Peter 
Peters    retained    possession    of    the    threshing- 
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machine  after  they  mortgaged  it  to  the  Kelley 
Company;  nor  that  this  mortgage,  or  any  copy  of 
it,  was  ever  filed  in  the  office  of  the  county  clerk 
of  Hamilton  county,  where  the  mortgagors  re- 
sided, nor  that  Peter  Peters  was  not  justly  in- 
debted to  the  bank.     The  sole  contention  is  that  a 
mortgagee  of  chattels  to  secure  a  pre-existing 
debt  is  not  a  mortgagee  in  good  faith.     To  sustain 
this  contention  counsel  cite  us  to  Tootle  v.  First 
Nat.  Bank  of  Chadron^  34  Neb.,  863.     In  that  case 
it  was  correctly  held  that  "when  goods  obtained 
by  fraud  have  been  mortgaged  by  the  fraudulent 
vendee  solely  to  secure  a  pre-existing  debt  due 
from  him  to  the  mortgagee,  the  latter  cannot 
claim  the  protection  which  the  law  affords  an  in- 
nocent and  bona  fide  purchaser  of  property  from  a 
fraudulent  vendee;"  but  in  that  case  the  mort- 
gagor had  obtained  possession  of  the  property 
which  he  mortgaged  by  fraud ;  the  title  as  between 
him  and  his  vendor  had  never  passed.    By  making 
the  mortgage  to  the  Chadron  bank  the  bank  ac- 
quired only  a  lien  upon  such  interest  as  its  mort- 
gagor had,  and  that  interest  was  nothing,  and 
therefore  the  bank  acquired  nothing.     In  the  case 
at  bar,  however,  the  title  and  possession  of  the 
threshing-machine    without    fraud    passed    and 
vested  in  John  and  Peter,  and  the  bank  acquired 
by  the  latter's  mortgage  a  lien  on  whatever  inter- 
est Peter  had  in  the  threshing-machine.    A  mort- 
gagee in  good  faith,  within  the  meaning  of  the 
statute  quoted,  is  one  who  takes  his  mortgage  to 
secure  a  debt  actually  and  justly  owing  to  him, 
without  any  notice,  actual  or  constructive,  of 
other  existing  claims  against  the  mortgaged  prop- 
erty.    The  case  cited  to  sustain  the  argument  of 
counsel  for  the  plaintiff  in  error  is  not  in  point. 
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The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded. 


Bevebsed  and  remanded. 


Post,  0.  J.,  not  sitting. 


g  gj  Charles  E.  Malm  v.  Mary  Thelin. 

*i   ^*>  Piled  March  18, 1896.    No.  6109. 

47    686 
57    141 

L  WitnMses:  Objection  to  Answer:  Waiter.  Where  a 
queetion  ie  asked  a  witness,  in  itself  proper  and  not  open 
to  objection,  the  adverse  party  does  not  waiye  his  right 
to  object  to  an  answer  to  such  question  containing  inad- 
missible matter  by  not  haying  objected  to  the  question 
itself. 


2. :  :  Motion  to  Strike:  Review.    In  such  case 

the  admissibility  of  testimony  contained  in  the  answer  is 
properly  presented  for  review  by  a  motion  to  strike  out 
the  answer  and  an  exception  to  an  order  overruling  such 
motion. 

8.  Master  and  Servant:  Risks  of  Employment.  A  servant 
assumes  risks  arising  from  defective  appliances  used  or 
to  be  used  by  him,  or  from  the  manner  in  which  the  busi* 
ness  in  which  he  is  to  take  part  is  conducted,  when  such 
risks  are  known  to  him,  or  apparent  and  obvious  to  per- 
sons of  his  experience  and  understanding,  if  he  volun- 
tarily enters  into  the  employment,  or  continues  in  it 
without  complaint  or  objection  as  to  the  hazards.  Mia- 
souri  P.  R.  Co.  i>.  Baxter,  42  Neb.,  793,  followed. 


4. : :  Burden  op  Proof.   The  presumption  is  that 

such  risk  has  been  assumed  by  the  servant,  and,  in  order 
to  recover,  the  burden  is  upon  the  plaintiff  to  establish 
one  of  the  exceptions  to  the  rule. 

5. :  :  Pleading.    In  his  petition  he  must  plead 

the  existence  of  the  facts  creating  such  exception. 

6. :    :    :    Evidence.    Evidence   tending  to 
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show  thht  diBfective  macbinery  Was  used  under  a  promiBe 
by  tbe  master  to  remove  tbe  defect,  held  inadmissible 
wbere  sucb  promise  baa  not  been  pleaded. 

Errob  from  the  district  court  of  Douglaa 
county.    Tried  below  before  Doanb,  J, 

» 

John  P.  Breetij  for  plaintiff  in  error. 
Qustave  Anderson  and  (?•  P.  Halligan^  contra. 

Irvine,  0.  , 

The  defendant  in  error  brought  this  action 
against  the  plaintiff  in  error  to  recover  on  ac- 
count of  injuries  sustained  by  defendant  in  error 
in  operating  machinery  while  in  the  employ  of 
the  plaintiff  in  error,  a  laundry  man.  She  recov- 
ered judgment  for  $2,500.  For  convenience  the 
parties  will  be  referred  to  as  plaintiff  and  defend- 
ant as  their  positions  were  in  the  district  court. 
The  petition,  after  alleging  that  the  defendant 
was  the  owner  of  and  operated  a  laundry  in 
Omaha,  and  that  the  plaintiff  was  his  seryant  in 
the  operation  thereof,  alleged  that  there  was  in 
the  laundry  a  certain  machine  called  a  mangle, 
which  was  on  June  27,  1890,  incomplete,  imper- 
fect, unsafe,  and  wholly  unfit  for  use  in  that  it 
had  no  guard  or  protection  for  the  fingers  or 
hands  at  the  point  where  the  clothes  were  re- 
ceived into  the  machine;  that  the  defendant  well 
knew  of  the  defect  in  the  machine  but  negligently 
used  and  operated  said  machine  and  directed  the 
plaintiff  to  operate  the  same;  that  on  said  27th  of 
June,  while  plaintiff  was  using  said  machine  as 
directed  by  the  defendant,  she  had  three  fingers 
of  her  left  hand  cut  and  bruised  by  said  machine 
so  that  amputation  was  necessary;  '^that  said  in- 
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jury  was  caused  by  or  through  no  fault  or  negli- 
gence on  the  part  of  said  plaintiff,  but  because 
and  solely  on  account  of  the  incompleteness  of 
said  machine  and  the  want  of  the  aforesaid  guard 
or  protection  on  said  machine,  and  the  reckless- 
ness, carelessness,  and  negligence  on  the  part  of 
said  defendant  for  ordering  or  directing  this 
plaintiff  to  work  with  said  machine  while  said 
machine  was  in  the  condition  hereinbefore  set 
forth,"  The  answer  admits  that  defendant 
owned  and  operated  the  laundry  in  question 
and  that  plaintiff  was  his  servant;  that  he  kept 
a  mangle  in  said  laundry;  that  plaintiff  was 
injured  therein;  and  denied  all  other  allega- 
tions of  the  petition.  An  accord  and  satisfac- 
tion were  also  pleaded,  but  it  will  not  be  nec- 
essary at  this  time  to  notice  this  defense.  It 
will  be  observed  that  the  petition  does  not  charge 
that  plaintiff  was  inexperienced,  that  she  was  not 
aware  of  the  defect  in  the  machine,  and  it  is  not 
charged  that  she  used  it  relying  on  the  promise 
of  the  defendant  to  repair  the  defect  The  evi- 
dence, without  contradiction,  shows  that  before 
plaintiff  was  directed  to  use  the  machine,  atten- 
tion was  especially  called  to  the  defect,  and  that 
she  was  aware  thereof. 

At  this  point  in  plaintiff's  testimony,  the  fol- 
lowing occurred: 

You  may  state  whether  or  not  he  [the  defend- 
ant] said  anything  to  you  in  regard  to  using  the 
mangle? 

A.  Yes,  the  first  day  we  was  using  the  mangle 
he  said,  ^^We  will  get  that  guard  as  soon  as  we 
can." 

Mr.  Breen:  What  is  that  answer? 

A.  He  will  get  that  guard  as  soon  as  he  can 
get  it. 
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Defendant  objects  to  the  last  answer,  and 
moves  that  it  be  stricken  out,  on  the  ground  that 
there  is  no  such  issue  in  the  pleadings  as  a  prom- 
ise to  repair  the  defect  in  this  machine.  Motion 
overruled,  to  which  defendant  excepts. 

The  overruling  of  this  motion  is  assigned  as 
error.  In  considering  this  assignment  the  ques- 
tion first  arises  whether,  under  the  circumstances, 
the  question  having  been  answered  without  ob- 
jection, the  overruling  of  a  motion  to  strike  out 
the  testimony  is  open  to  review.  It  has  been 
several  times  held  that  where  a  question  is  an- 
swered without  objection,  objections  to  the  evi- 
dence are  waived  and  cannot  thereafter  be  pre- 
sented by  a  motion  to  strike  out  the  evidence 
so  admitted.  {Palmer  v.  Witcherhjj  15  Neb.,  98; 
Oberf elder  t?.  Kavanaughy  29  Neb.,  427;  Western 
Home  Ins.  Co.  v.  Riehardsonj  40  Neb.,  1;  Brown  v. 
Cleirland,  44  Neb.,  239.)  In  all  of  these  cases, 
however,  it  either  affirmatively  appears  from  the 
report,  or  it  is  a  fair  presumption  from  the  facts 
stated,  that  the  questions  which  elicited  the  ob- 
jectionable evidence  were  of  such  a  character 
that  objections  interposed  thereto  before  the 
questions  were  answered  would  have  prevented 
the  admission  of  the  evidence.  Where  the  ob- 
jectionable matter  appears  in  an  answer  not 
properly  responsive  to  a  question,  the  rule  must 
be  different.  This  distinction  was  indicated  in 
(/ran  v.  Houston^  45  Neb.,  813.  In  Kissinger  v. 
fitalef/,  44  Neb.,  783,  it  was  held  that  if  the  evi 
dence  was  recited  in  a  narrative  form  or  volun- 
teered by  the  witness,  or  if  it  was  not  responsive 
to  a  question  asked,  a  motion  to  strike  out  must 
be  made  in  order  to  present  anything  for  review. 
The  reason  is  that  where  the  evidence  is  given 
48 
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in  narrative  form,  or  volunteered  by  the  witness, 
or  appears  in  an  answer  not  responsive  to  the 
question  propounded,  no  opportunity  exists  for 
objecting  before  the  evidence  is  elicited,  as  no 
question  has  been  asked  sufficient  to  apprise  the 
court  or  counsel  that  such  evidence  is  about  to  be 
adduced.  The  same  reasons  exist  and  the  same 
rule  should  apply  where  a  question  has  been 
asked,  in  itself  proper  and  not  open  to  objection, 
and  the  w^itness  in  answer  thereto  states  some- 
thing which  is  objectionable,  although  it  may  be 
fairly  responsive  to  the  question.  Now  the  ques- 
tion asked  in  this  case  was  whether  or  not  the 
defendant  said  anything  in  regard  to  using  the 
mangle.  This  question,  strictly  speaking,  called 
only  for  a  categorical  answer  upon  which  further 
questions  might  be  founded;  but  assuming  that 
it  called  for  a  specific  answer  as  to  what  was  said, 
the  question  was  not  in  itself  open  to  objection. 
The  plaintiff  pleaded  that  she  had  been  com- 
manded by  defendant  to  operate  the  machine; 
and  in  view  of  this  pleading  the  question  seemed 
to  call  for  that  command,  and  an  objection  urged 
to  it  would  have  been  properly  overruled.  In- 
stead of  that  the  witness  answered  that  the  de- 
fendant said  that  he  would  get  the  guard  as  soon 
as  he  could.  This  answer  was  evidently  not 
heard,  and  counsel  asked  to  have  it  repeated,  and 
then  moved  to  strike  it  out,  because  irrelevant 
under  the  pleadings.  Under  the  circumstances, 
we  think  that  defendant  availed  himself  of  the 
first  opportunity  to  object  to  evidence  of  this 
character,  and  that  his  motion  to  strike  out  the 
answer  raises  the  question  of  the  admissibility  of 
the  evidence  of  a  promise  on  the  part  of  de- 
fendant to  remove  the  defect  in  the  machine^     A 
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servant  assumes  the  risks  arising  from  defective 
appliances  used  or  to  be  used  by  him,  or  from  the 
manner  in  which  the  business  in  which  he  is  to 
take  part  is  conducted,  when  such  risks  are 
known  to  him,  or  apparent  and  obvious  to  per- 
sons of  his  experience  and  understanding,  if  he 
voluntarily  enters  into  the  employment  or  contin- 
ues in  it  without  complaint  or  objection  as  to  the 
hazards.  {Missouri  P.  R.  Co.  v.  Baxter^  42  Neb., 
793;  Dehning  v.  Detroit  Bridge  d  Iron  Works^  46 
Neb.,  556.)  In  this  state  this  rule  has  been  modi- 
fied to  this  extent  that  where  the  servant  in  obe- 
dience to  the  requirements  of  his  master  incurs 
the  risk  of  machinery  or  appliances  which,  al- 
though dangerous,  are  of  such  a  character  that 
they  may  be  safely  used  by  the  exercise  of  rea- 
sonable skill  and  caution,  he  does  not,  as  a  mat- 
ter of  law,  assume  the  risk  of  injury  from  ac- 
cident resulting  from  the  master's  negligence. 
(Siouw  City  &  P.  R.  Co.  v.  Finlaysan,  16  Neb.,  578; 
Ijee  V.  Smarts  45  Neb.,  318;  Dehning  v.  Detroit 
Bridge  &  Iron  Works^  »upra.)  Therefore,  the  pre- 
sumption is  that  a  servant  employing  machinery 
obviously  defective  has  assumed  the  risk  occa- 
sioned by  the  use  of  such  machinery,  and  in  order 
to  recover  he  must  rebut  that  presumption,  and  in 
order  to  rebut  it  he  must  not  only  prove,  but  he 
must  plead,  the  facts  which  create  an  exception 
to  the  rule, — as,  for  instance,  that,  on  complaint 
to  the  master,  a  promise  was  made  to  remove  the 
defect  and  the  machinery  was  used  relying  upon 
that  promise.  In  Missouri  P.  R.  Co.  v,  Baxter^ 
snpra^  a  judgment  was  reversed  because  the  peti- 
tion did  not  plead  such  exceptions,  and  in  Dehn- 
ing V.  Detroit  Bridge  &  Iron  Wcyrks^  suproy  an 
amendment  had  been  required  in  a  similar  case 
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before  the  plaintiff  was  permitted  to  introduce 
evidence  of  such  exceptions.  The  following  cases 
also  hold  that  in  order  for  the  plaintiff  to  avail 
himself  of  such  exceptions,  they  must  be  specially 
pleaded:  Bogenschutz  v.  Smithy  84  Ky.,  330;  Inter- 
national  d  O.  N.  R.  Co.  v.  Doyle,  49  Tex.,  190;  Louis- 
ville,  N.  A.  d  C.  R.  Co.  v.  Sandfordy  117  Ind.,  265; 
Hayden  v.  SmithvUle  Mfg.  Co.,  29  Conn.,  548;  Ste- 
phenson V.  Duncan  J  73  Wis.,  404;  Coal  d  Car  Co.  v. 
Norman,  49  O.  St.,  598.  In  this  case  the  plaintiff, 
without  pleading  the  particular  exception  to  the 
general  rule  referred  to,  was  permitted,  over  ob- 
jections, to  introduce  evidence  of  the  existence  of 
that  exception.  This  was  erroneous,  and  partic- 
ularly prejudicial,  because  it  was  neither  pleaded 
nor  proved  that  the  defect  was  not  obvious,  that 
the  plaintiff  was  inexperienced,  or  that  other  cir- 
cumstances existed  except  the  one  referred  to 
which  would  permit  a  recovery,  and  the  case 
finally  rested  largely  on  the  fact  of  this  promise. 
The  judgment  must  be  reversed  and  the  cause 
remanded,  with  directions  to  the  district  court 
to  permit  the  plaintiff,  if  she  so  desires,  to  amend 
her  petition. 

Rbatbrsed  and  remanded. 


James  E.  Mitrphey  v.  Maria  Virgin. 

Filed  Mabch  18, 1896.    No.  6211. 

1.  Action  to  Becover  Money  Forcibly  Taken  from  Debtor: 
Verdict  fob  Plaintiff.    Evidence  examined,  and  held  to 

sustain  the  verdict 

• 

1.  Pleading:  Instructions:   Statement  of  Issues.     Where 
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pleadings  contain  matters  of  eyldence  rather  than  ulti- 
mate facts,  the  court  sufficiently  states  the  issues  by 
stating  tersely  the  ultimate  facts  pleaded,  and  disregard- 
ing such  eyldentiary  facts. 

t.  Witnesses:  EiViDENCE:  Jury.  A  Jury  is  not  bound  to 
blindly  accept  as  true  all  testimony  which  is  not  directly 
contradicted  or  impeached.  The  testimony  of  a  witness 
should  be  weighed  in  connection  with  all  the  facts  in  the 
case.  Instructions  substantially  to  that  effect  are  not 
erroneous. 

4.  Trover  and  Conversion:  Recovebt  of  Monet  Foboiblt 

Taken  from  Debtor.  Money  taken  forcibly  and  with- 
out the  consent  of  the  owner  may  be  recovered  back; 
and  the  fact  that  the  owner  was  indebted  to  the  wrong- 
doer in  an  amount  as  great  as  the  sum  taken  is  no 
defense. 

5.  Instructions:  Bvidence.    It  is  not  error  to  refuse  to  give 

instructions  directing  the  jury  what  degree  of  importance 
should  be  attached  to  particular  evidence. 

Ebror  from  the  district  court  of  Seward 
county.    Tried  below  before  WhbbliBR,  J. 

Oeorge  B.  France^  for  plaintiff  in  error. 

References:  Mathewson  v.  Burr,  6  Neb.,  312; 
Commings  r.  Winiers,  19  Neb.,  720;  Holland  v.  Orif- 
fithj  13  Neb.,  472;  Sandicich  Mfg.  Co.  v.  Fcary,  22 
Neb.,  53;  Hiatt  v.  Kinkaid,  28 'ifeh.y'721;  Gallotvay 
V.  Hicks,  26  Neb.,  532;  City  Bank  of  Macon  v.  Kent, 
57  Ga.,  283;  Smith  v.  Grimes,  43  la.,  356;  Ro(^kford 
R.  Co.  V.  Coultars,  67  111.,  398;  Lincoln  v.  Holm^,  20 
Neb.,  39;  CamjpMl  v.  Holland,  22  Neb.,  587;  Par- 
sons  V.  Hughes,  9  Paige  [N.  Y.],  591;  Adams  v.  Sage, 
28  N.  Y.,  103;  Baker  v.  Spencer,  47  N.  Y.,  562;  Pear- 
soil  V.  Chapin,  44  Pa.  St.,  9;  Firemans  Ins.  Co.  v. 
Cochran,  27  Ala-,  228. 

D.  C.  McKillip,  contra. 

References:  Xoncegian  Plmr  Co.  v.  Haines,  21 
Neb.,  691;  Atchison  d  X.  R.  Co.  v.  Washburn,  5  Neb., 


694  NEBRASKA  REPORTS.       [Vol.  47 


Morphey  v.  Vlrgtn. 


124;  McKyring  v.  Bvll,  16  N.  Y.,  302;  Cooley, 
Torts,  505 ;  Bradley  v.  Chase^  22  Me.,  511 ;  Negley  v. 
Lindsay,  67  Pa.  St.,  217;  Obemalte  v.  Edgar^  28 
Neb.,  70;  SchHbar  v.  Piatt,  19  Neb.,  628. 

Irvine,  O. 

The  defendant  in  error  was  the  plaintiff  in  the 
district  court,  and  in  her  petition  charged  that 
Murphey,  on  or  about  August  3,  1889,  assaulted 
her  and  took  from  her  possession  gold  and  silver 
coin  of  the  amount  and  value  of  f463, — her 
money, — and  converted  the  same  to  his  own  use. 
The  defense  set  up  was  that  Murphey  had  been  a 
surety  on  the  official  bond  of  Alexander  Virgin, 
plaintiff's  husband,  as. treasurer  of  a  school  dis- 
trict; that  judgment  was  recovered  on  the  bond 
for  $1,292,  and  that  Murphey,  by  virtue  of  said 
judgment  and  at  the  request  of  Mrs.  Virgin,  paid 
upon  said  judgment,  and  for  other  expenses  in 
connection  with  Mr.  Virgin's  default,  $466.08; 
that  Virgin  had  been  the  owner  of  certain  land, 
which,  without  consideration,  he  conveyed  to  Mrs. 
Viigin,  who  held  the  title  in  trust  for  him;  that 
Mr.  and  Mrs.  Virgin  agreed,  in  consideration  of 
Murphey's  paying  the  money  referred  to,  upon  the 
sale  of  said  land  to  apply  its  proceeds  to  the  re- 
payment of  Murphey;  that  on  August  3, 1889,  Mr. 
and  Mrs.  Virgin  sold  said  land  and  out  of  the 
money  received  paid  to  Murphey 'said  sum  of 
$466.08,  being  the  money  here  sued  for,  and  took 
and  received  from  Murphey  a  receipt  acknowledg- 
ing the  payment  of  the  same  in  full  satisfaction  of 
Jf urphey's  claims  aforesaid.  The  plaintiff  recov- 
ered judgment. 

The  first  assignment  of  error  argued  is  that  the 
verdict  is  not  sustained  by  the  evidence.    Accotd- 
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ing  to  Mrs.  Virgin's  testimony,  when  the  sale  of 
the  land  was  consummated  she  met  the  purchaser 
in  the  office  of  a  third  person,  and  he  paid  to  her 
the  money  in  coin.  Mnrphey  was  present  and 
Mrs,  Virgin  offered  to  pay  him  f 25,  which  she  said 
she  owed  him.  SJie  had  placed  the  rest  of  the 
money  in  a  reticule.  Murphey  declared  he  would 
have  the  whole  of  it,  and  forcibly  took  it  from  the 
reticule,  at  the  same  time  threatening  Mrs.  Virgin 
with  a  revolver.  It  may  be  here  remarked  that 
there  is  no  evidence  in  the  record  in  support  of 
the  averment  that  the  land  belonged  to  Mr.  Vir- 
gin, although  it  clearly  appears  that  there  was  an 
indebtedness  to  the  amount  claimed  from  Mr. 
Virgin  to  Murphey  on  account  of  the  judgment 
upon  the  bond  and  expenses  of  litigation.  This 
would  seem  to  quite  thoroughly  establish  the 
plaintiff's  prima  facie  case.  Most  of  Mrs.  Virgin's 
testimony  was  contradicted  by  other  witnesses, 
but  it  was  for  the  jury  and  not  for  this  court 
to  determine  who  was  most  worthy  of  belief. 
Murphey  does  not  directly  deny  that  the  money 
was  taken  against  Mrs.  Virgin's  consent,  although 
he  denies  he  used  force.  His  defense  is  based 
chiefly  on  testimony  from  several  witnesses,  to  the 
effect  that  after  the  transaction  In  the  office  Mrs. 
Virgin  went  voluntarily  to  Murphey's  house  and 
paid  to  him  $6.07,  being  the  difference  between  the 
money  which  he  obtained  in  the  office  and  the 
amount  due  him  from  Virgin,  and  insisted  upon 
taking  a  receipt  from  him  acknowledging  satisfac- 
tion of  the  whole  claim.  This  receipt  was  not  pro- 
duced, Mrs.  Virgin  emphatically  denying  that  she 
had  ever  obtained  it,  but  was  proved  by  a  letter- 
press copy  bearing  no  signature.  There  is  also  tes- 
timony to  the  effect  that  Mrs.  Virgin  had  said  to 
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third  persons  that  she  had  so  paid  Murphey's 
claim.  Most  of  this  testimony  is  denied  by  Mrs. 
Virgin,  although  she  admits  going  from  the  office 
to  Murphey's  house  for  the  purpose  of  giving  Mrs, 
Murphey  "a  piece  of  her  mind,"  and  that  she  there 
gave  Murphey  a  dollfer.  She  says  she  was  much 
excited,  and  did  this,  saying  that  as  he  had  taken 
the  remainder  he  might  as  well  have  the  whole  of 
it.  We  think  there  was  Enough  to  sustain  the 
verdict.  There  was  certainly  sufficient  to  estab- 
lish a  pHtna  facie  case,  and  the  burden  of  proving 
what  counsel  term  "a  ratification"  was  upon 
Murphey.  While  his  evidence  in  that  behalf  was 
not  met  by  the  clearest  and  most  satisfactory 
proof  to  the  contrary,  we  think  it  was  fairly 
within  the  province  of  the  jury  to  say  whether  his 
defense  had  been  established. 

Certain  rulings  on  the  evidence  cannot  be  con- 
sidered, for  the  reason  that  in  the  petition  in  error 
there  are  no  assignments  specifying  such  rulings. 

The  remaining  assignments  relate  to  the  in- 
structions. It  is  claimed  that  the  second  instruc- 
tion, which  stated  the  defense,  was  erroneous 
because  not  complete.  The  instruction  was  as 
follows:  "For  answer  the  defendant  alleges  that 
on  and  prior  to  the  3d  day  of  August,  1889,  the 
plaintiff  and  her  husband,  Alexander  C.  Virgin, 
were  indebted  to  him  in  the  sum  of  f  466.08,  and 
that  on  the  said  3d  day  of  August,  1889,  the 
plaintiff  and  ^aid  Alexander  paid  and  delivered 
to  the  defendant  the  sum  of  J466.08,  being  the 
sum  of  money  due  the  defendant  from  the  plaint- 
iff; and  for  further  answer  the  defendant  denies 
each  and  every  other  allegation  contained  in 
plaintiff's  petition."  It  is  argued  that  the  court 
should  have  instructed  the  jury  specifically,  as 
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alleged  in  the  answer,  that  defendant  claimed  the 
money  because  it  had  been  derived  from  land  sold 
which  the  plaintiff  and  her  husband  agreed  should 
be  applied  upon  the  debt.  We  think  this  was  un- 
necessary. The  instruction  given  states  in  con- 
cise language  the  legal  effect  of  the  answer.  The 
manner  in  which  the  money  was  obtained,  the 
manner  in  which  the  alleged  indebtedness  arose, 
and  the  manner  of  payment  were  matters  of  evi- 
dence rather  than  of  pleading. 

The  fourth  instruction  was  as  follows:  "You 
are  the  judges  of  the  credibility  of  the  witnesses* 
and  of  the  weight  to  be  attached  to  each  and  all  of 
them,  and  you  are  not  bound  to  take  the  testimony 
of  any  witness  as  absolutely  true,  and  you  should 
not  do  so  if  you  are  satisfied  from  all  the  facts  and 
circumstances  proved  on  the  trial  that  such  wit- 
ness is  mistaken  in  the  matter  testified  to  by  him, 
or  that  for  any  other  reason  his  testimony  is  un- 
true or  unreliable."  This  instruction  is  com- 
plained of  because  of  the  statement  that  the  jury 
was  not  bound  to  take  the  testimony  of  any  wit- 
ness as  absolutely  true,  it  being  argued  that  the 
jury  is  compelled  to  believe  a  witness  where  not 
contradicted  or  impeached.  We  think  the  whole 
instruction,  in  connection  with  the  fifth,  which  is 
the  usual  instruction  in  regard  to  considering  the 
interest,  bias,  demeanor,  and  intelligence  of  wit- 
nesses, states  the  law  correctly.  A  fair  construc- 
tion of  the  court's  language  would  not  authorize 
the  jury  to  arbitrarily  and  unreasonably  disregard 
uncontradicted  testimony  from  an  honest,  unbi- 
ased, intelligent,  and  apparently  truthful  witness. 
The  instruction  does,  however,  tell  the  jury  that 
they  need  not  blindly  accept  testimony,  but 
should  weigh  it  in  connection  with  all  the  facts 
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and  circumstances  in  evidence,  and  give  it  snch 
credence  as  under  all  the  proof  is  warranted. 
This  is  correct.  Other  instructions  are  com- 
plained of  as  unfairly  repeating  the  theory  of  the 
plainti£f.  Without  quoting  them,  we  will  merely 
say  that  we  do  not  think  they  are  in  any  degree 
open  to  that  criticism. 

The  first  instruction  requested  by  the  defendant 
was  to  the  effect  that  even  if  Murphey 's  act  in  get- 
ting the  money  was  wrongful,  still,  if  afterwards 
the  plaintiff  paid  the  balance  due  him  and  de- 
manded and  obtained  a  receipt  therefor,  such  acts 
would  be  a  ratification.  We  think  the  principle  of 
this  instruction  was  covered  by  the  court's  sixth, 
which  was  that  if  the  defendant  forcibly  and 
without  the  consent  of  plaintiff  took  the  money, 
and  the  plaintiff  afterwards,  with  full  knowledge 
of  the  material  facts,  voluntarily  consented  to 
defendant's  retaining  such  money  as  a  settlement 
of  an  existing  debt  against  her  and  her  husband, 
then  there  would  be  a  ratification.  The  court's 
instruction  was  in  this  respect  fully  as  advantage- 
ous to  the  plaintiff  as  the  one  requested,  and  was 
a  more  accurate  statement  of  the  law.  The  ratifi- 
cation would  arise,  as  stated  by  the  court,  from 
plaintiff's  consenting  that  the  money  taken  should 
be  so  retained.  The  payment  of  the  balance  and 
taking  a  receipt,  elements  embodied  in  the  in- 
struction requested,  would  merely  be  evidence  of 
such  consent. 

The  second  instruction  requested,  while  some- 
what involved  in  its  language,  was  in  effect  that 
if  the  money  was  due  Murphey,  plaintiff  could  not 
recover,  although  it  was  taken  against  her  con- 
sent. This  doctrine  could  not  for  a  minute  be 
tolerated.  A  man  has  no  right  to  resort  to  rob- 
bery to  collect  his  claims. 
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The  third  instruction  requested  was  correctly 
refused,  because  it  told  the  jury  that  the  failure 
of  the  plaintiff  to  make  a  demand  for  the  money 
was  a  "strong  circumstance  that  she  considered 
the  receipt  of  the  sum  by  tKe  defendant  as  a  pay- 
ment." It  was  not  error  to  refuse  to  instruct  the 
jury  as  to  the  weight  to  be  given  different  portions 
of  the  evidence.  It  was  for  the  jury  to  determine 
how  strong  the  circumstance  was. 

The  remaining  instructions  requested  were  on 
the  subject  of  ratification  and  were  covered  by  the 
court's  sixth. 

Judgment  affirmed. 


Samuel  Garber  v.  Palmer,  Blanohard  & 

Company. 

Filed  Mabch  18, 1896.    No.  6850. 

1.  X^plevln:  Dismissal.  A  plaintiff  in  an  action  of  replevin, 
who  has  obtained  possession  of  the  property  under  the 
writ,  cannot  be  permitted,  without  the  consent  of  the  de- 
fendant, to  dismiss  the  action. 
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:  Right  of  Defendant  to  Trial:  Damages.   When 

a  plaintiff  in  replevin  who  has  obtained  the  property 
falls  in  his  proof  or  fails  to  prosecute  the  action,  the 
defendant  is  entitled  to  Judgment,  and  to  a  trial  of  his 
right  of  property  or  possession,  for  the  purpose  of  estab- 
lishing his  damages. 
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Error  from   the  district   court  of   Webster 
county.     Tried  below  before  Beall,  J. 

The  issues  are  stated  by  the  commissioner. 
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James  McNenjfy  for  plaintiff  in  error: 

The  order  of  the  court  sustaining  the  motion 
of  defendant  in  error  to  dismiss  this  cause  was 
erroneous.  In  an  action  of  replevin  both  parties 
are  actors.  On  the  plaintiff's  failure  to  prose- 
cute, the  defendant  becomes  the  real  plaintiff  in 
the  action.  {Aultman  t?.  BeamSy  9  Neb.,  487;  Moore 
v.  Herrouj  17  Neb.,  697;  Wilson  v.  Wheeler ^  6  How. 
Pr.  [N.  Y.],  49;  Broom  v.  Fox,  2  Yeates  [Pa.],  530; 
Long  V.  Buckeridgey  1  Str.  [Eng.],  106;  Marshall  t\ 
Bunker  J  40  la.,  121;  Wells,  Replevin,  195;  Jewell 
V.  LainereauXj  30  Mich.,  155;  Reed  t?.  Carpenter ,  2 
O.  79;  Ahlman  v.  Meyer y  19  Neb.,  63;  Dahler  v. 
Steele,  1  Mont.,  206;  Berghof  v.  Heckwolf,  26  Mo., 
512;  Kennedy  v.  Beck,  15  Kan.,  555;  Ranney  v. 
ThomaSy  45  Mo.,  112;  Dotrling  v.  Pohck,  18  Cal., 
625;  Mikesill  v.  Chaney,  6  Porter  [Ind.],  52;  Leese 
V.  Sherwood,  21  Cal.,  151.) 

No  appearance  for  defendant  in  error. 

Irvine,  0. 

This  was  an  action  in  replevin  by  Palmer, 
Blanchard  &  Co.,  a  corporation,  against  Garber 
for  300  head  of  cattle  alleged  to  be  worth  |8,000, 
and  appraised  at  f  5,000.  The  answer  was  a  gen- 
eral denial.  After  each  side  had  rested  its  case 
the  plaintiff  moved  the  court  "to  dismiss  this 
action  without  liabilitv  to  the  defendant  herein." 
Whereupon  the  following  order  was  made:  "On 
consideration  whereof  the  court  sustains  said  mo- 
tion, and  it  is  hereby  considered,  ordered,  and 
adjudged  that  said  action  be,  and  the  same  is 
hereby,  dismissed  at  plaintiff's  costs.  And  it  is 
further  considered  and  adjudged  that  said  plaint- 
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iflf  be,  and  he' is  hereby,  discharged  from  all  lia- 
bility to  defendant  herein.  Defendant  thereupon 
asks  that  the  cause  as  to  him  be  submitted  to  the 
jury  upon  the  evidence  and  the  instructions  sub- 
mitted to  the  court.  On  consideration  whereof  the 
court  refuses  to  grant  said  application.  And  the 
court  further  refuses  to  grant  any  other  motion 
or  application  on  the  part  of  the  defendant,  and 
refuses  to  make  or  render  any  other  ruling,  find- 
ing, or  judgment  save  and  except  the  above."  It 
appears,  not  from  the  record  proper,  but  from 
the  bill  of  exceptions,  that  the  property  had  been 
delivered  to  the  plaintiflf  under  the  writ. 

The  evidence  discloses  that  Garber  and  one 
Higby,  who  was  cashier  of  the  Farmers  &  Mer- 
chants Banking  Company  of  Red  Cloud,  made  an 
arrangement  with  Palmer,  Blanchard  &  Co.,  who 
were  live  stock  commission  men  at  South  Omaha, 
whereby  the  Farmers  &  Merchants  Bank  issued 
a  letter  of  credit  in  favor  of  Garber,  on  the  faith 
of  which  Garber  bought  the  cattle  in  controversy 
in  New  Mexico,  drawing  on  the  bank  for  the  pur- 
chase price.  The  agreement  was  that  the  South 
Omaha  National  Bank  should  issue  to  the  Farm- 
ers &  Merchants  Bank  a  corresponding  letter  of 
credit;  that  Garber  should  secure  advances  by 
Palmer,  Blanchard  &  Co.  by  chattel  mortgage; 
that  the  Farmers  &  Merchants  Bank  should,  in 
pursuance  of  its  letter  of  credit,  honor  Garber^s 
drafts  for  the  purchase  money,  and  that  on  the 
execution  of  the  mortgages,  drafts  should  be 
drawn,  with  the  mortgages  attached,  which 
should  be  paid  by  Palmer,  Blanchard  &  Co.  The 
details  of  the  latter  part  of  the  agreement  were 
not  made  clear,  nor  are  they  material.  It  suffi- 
ciently appears  that  through  some  arrangement 
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then  made,  Palmer,  Blancliard  &  Co.  were,  upon 
being  secured  by  chattel  mortgages  executed  by 
Garber,  to  pay  the  advances  made  by  the  Farm- 
ers &  Merchants  Bank  to  him.  When  the  cattle 
arrived  in  Nebraska,  Garber  executed  two  mort- 
gages, each  of  which  covered  150  head  of  cattle; 
one  for  $5,000,  the  other  for  |2,435.17.  These 
were  delivered  to  the  bank,  together  with  notes 
representing  the  debt,  and  a  draft  was  drawn 
on  Palmer,  Blanchard  &  Co.  for  the  amount. 
Palmer,  Blanchard  &  Co.  refused  to  accept  the 
draft,  claiming  that  the  mortgages  should  have 
covered  certain  hogs  and  com  in  addition  to  the 
cattle.  After  Palmer,  Blanchard  &  Co  had  re- 
fused to  accept  the  draft  Garber  prepared  to  ship 
the  cattle  for  sale  to  Kansas  City,  when  this 
action  was  instituted.  It  is  quite  evident  that 
officers  of  the  bank  instituted  the  action;  but  Mr. 
Blanchard,  representing  Palmer,  Blanchard  & 
Co.,  appeared  on  the  scene  the  next  morning,  and 
joined  in  the  replevin  bond.  On  the  trial  he  tes- 
tified to  the  foregoing  facts,  and  testified  dis- 
tinctly and  positively  that  his  company  had  re- 
fused to  accept  the  mortgages,  and  that  it  had  no 
interest  in  or  claim  upon  the  cattle.  It  was  on  this 
state  of  facts  that  the  court,  on  plaintifF's  motion, 
dismissed  the  action  and  forbade  the  defendant 
the  privilege  of  proving  his  damages.  That  error 
was  committed  is  self-evident,  but  there  is  the 
difficulty  in  stating  reasons  for  reversal  which 
always  attends  an  attempt  to  demonstrate  an 
axiom.  The  district  court  may  have  proceeded 
upon  the  theory  that  section  430  of  the  Code  gives 
the  plaintiff  in  every  action  a  right  to  dismiss 
without  prejudice  at  any  time  before  final  sub- 
mission; but  this  provision  does  not  apply  to 
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actions  of  replevin.  In  replevin,  where  the  prop- 
erty is  delivered  to  the  plaintiff,  he  practically 
obtains  his  execution  before  judgment  He  ac- 
complishes the  main  object  of  his  suit  through 
the  preliminary  process  of  the  court  It  is  some- 
times said  that  both  parties  then  become  actors. 
The  plaintiff  has  taken  the  property,  and  the 
burden  falls  upon  him  of  establishing  his  right 
thereto;  and  unless  he  recovers  on  the  strength 
of  his  own  title,  the  defendant  is  entitled  to  judg- 
ment for  the  return  of  the  property  or  for  its 
value.  He  can  no  more  abandon  the  case  than 
can  a  defendant  in  an  action  of  trover.  It  is 
true  that  section  190  of  the  Code  provides  that 
where  judgment  is  rendered  against  the  plaintiff 
on  demurrer,  or  if  the  plaintiff  otherwise  fail  to 
prosecute  to  final  judgment,  the  court  shall  im- 
panel a  jury  to  inquire  into  the  right  of  projierty 
and  right  of  possession  of  the  defendant;  and  if 
the  jury  be  satisfied  that  either  was  in  the  de- 
fendant, they  shall  assess  such  damages  as  may 
be  right  and  proper;  but  this  section  is  enacted 
for  the  purpose  of  an  assessment  of  damages, 
such  as  a  plaintiff  is  entitled  to  on  default  in 
ordinary  actions.  The  defendant  is  entitled  to 
judgment  unless  the  plaintiff  proves  his  own  title. 
(8t  John  V.  Swanbacky  39  Neb.,  841;  Jenkins  i\ 
Mitchell^  40  Neb.,  664;  Kavanaugh  v.  Brodballj  40 
Neb.,  875;  Peterson  v.  Lodtcickj  44  Neb.,  771;  Jo- 
hannson  v.  Miller ,  45  Neb.,  53.)  In  case  the  plaint- 
iff, by  failure  of  evidence,  or  by  failure  to  prose- 
cute his  case,  fails  to  establish  such  aflSrmative 
right  in  himself  the  defendant  is  entitled  to  the 
procedure  accorded  by  section  190,  not  for  the 
purpose  of  esta1i)lishing  his  right,  but  for  the  pur- 
pose of  assessing  his  damages.  It  follows  from  the 
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nature  of  this  action,  and  from  the  feature  of  the 
plaintiff's  securing  the  property  before  he  has  es- 
tablished his  right,  that  he  cannot  by  a  dismissal 
of  the  action  avoid  the  necessity  of  making  the 
necessary  proof.  He  cannot  by  his  own  ex  parte 
affidavit  obtain  property  in  the  possession  of  an- 
other and  then  by  dismissal  leave  the  other  party 
without  an  opportunity  to'  defend  his  right  and 
without  a  remedy.  The  proposition  is  so  evi- 
dent, the  contrary  so  unjust,  so  absurd,  and  so 
preposterous,  that  neither  argument  nor  au- 
thority should  be  necessary.  Still  the  question 
has  been  several  times  decided  by  this  court. 
{Anltrnan  v,  ReamSy  9  Neb.,  487;  Moore  v.  Herrotij 
17  Neb.,  697;  Ahlman  v.  Meyer,  19  Neb.,  63.) 

The  action  taken  by  the  court  might  have  been 
error  without  prejudice  had  the  plaintiff  beyond 
contradiction  established  its  right ;  but  it  did  not 
do  so.  In  the  first  place  the  petition  stated  no 
cause  of  action.  It  alleged  a  special  ownership 
in  the  property  without  setting  out  the  facts  in 
relation  thereto.  A  plaintiff  in  replevin  claiming 
under  a  chattel  mortgage  must  allege  a  special 
ownership  and  plead  the  facts.  (Mu^ser  v.  Kingy 
40  Neb.,  892;  Randall  v.  Persons,  42  Neb.,  607; 
Sharp  V.  Johmon,  44  Neb.,  165;  Camp  v.  Pollock , 
45  Neb.,  771;  Strahle  r.  First  Nat.  Batik  of  Stanton, 
47  Neb.,  319.)  In  the  second  place,  the  plaintiff  ab- 
solutely failed  to  prove  ownership,  general  or  spe- 
cial, or  right  of  possession ;  but,  on  the  contrary, 
its  own  evidence  was  that  it  had  no  claim  at  all, 
and  had  refused  to  accept  the  mortgages  under 
which  alone  there  was  any  pretense  of  a  claim. 
Possibly  the  district  court  thought  that  the  evi- 
dence showed  that  the  suit  had  not  been  author- 
ized by  Palmer,  Blanchard  &  Co.,  and  that  that 
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company  was  not,  therefore,  the  actual  plaintiff; 
but  such  evidence  as  was  introduced  to  this  effect 
was  not  in  support  of  any  pleading  by  Palmer, 
Blanchard  &  Co.  of  such  facts;   it  was  not  rele- 
vant under  the  issues,  except  as  it  might  operate 
in  favor  of  the  defendant,  and  was  no  ground  for 
dismissing  the  case  without  a  judgment  for  de- 
fendant.     Finally,    the    evidence    showed    that 
while  the  suit  had  been  begun  without  authority, 
Palmer,  Blanchard  &  Co.  had  certainly  ratified 
the  acts  of  the  person  commencing  it     Blanch- 
ard signed  the  replevin  bond.     Several  continu- 
ances were  taken  on  Palmer,  Blanchard  &  Co.^s 
motion.     Palmer,  Blanchard  &  Co.  prosecuted  the 
action  so  far  as  it  was  prosecuted.     It  appears 
that  after  the  cattle  had  been  taken  under  the 
writ  they  were  shipped  to  Palmer,  Blanchard  & 
Co.  for  sale.     They  were  sold  by  that  company 
and  the  proceeds  remitted  to  Higby,  who  had 
assumed  the  indebtedness  in  favor  of  the  Farm- 
ers &  Merchants  Bank,  created  by  the  transac- 
tion; but  this  merely  shows  that  Palmer,  Blanch- 
ard &  Co.  ratified  the  suit,  and  prosecuted  it 
without  a  shadow  of  a  claim  of  right,  not  for 
their  own  protection,   but  in  order  to  protect 
Higby,  it  being  explained  in  the  evidence  that 
this  course  was  taken  in  order  to  prevent  credit- 
ors of  Garber  from  reaching  the  cattle.     In  brief, 
the  transaction  was  in  consummation  of  a  con- 
spiracy between  Higby  and  Palmer,  Blanchard 
&  Co.  to  seize  the  cattle  without  any  right  thereto 
and  without  tangible  claim  of  right,  knowing 
they  had  no  such  right,  for  the  purpose  of  in  that 
way  securing  payment  of  a  debt  of  Garber.     An 
inexcusable  error  was  committed.     Possibly  no 
party  to  the  case  has  suffered  greatly  because  the 
49 
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proceeds  of  the  property  were  applied  to  the  pay- 
ment of  a  debt  of  Garber's;  but  it  is  not  in  such  a 
manner  that  a  creditor  can  be  permitted  to  ob- 
tain a  preference. 


Beyersed  and  remanded. 


47    708 
54    158 

M  m  Irwin  Stall,  appellee,  v.  Claudius  Jones  et 


Jl  J^l  AL.,  APPELLANTS. 

Filed  BCabch  18. 1896.    No.  6282. 

L  Kortgages  in  Porm  of  Absolute  Deeds:  Evidence:  Re- 
view. While  a  preponderance  of  the  evidence  is  suffi- 
cient to  establish  an  issue  in  any  civil  action,  and  while 
this  court  will  not,  in  the  exercise  of  its  appellate  juris- 
diction, weigh  conflicting  evidence,  still,  in  order  to  sus- 
tain a  finding  for  the  plaintiff  in  an  action  to  have  a  deed 
absolute  in  form  declared  a  mortgage,  the  evidence  on 
behalf  of  plaintiff,  when  taken  together,  and  without 
regard  to  the  contradicting  evidence,  should  present  a 
state  of  facts  consonant  with  reason  and  consistent  in  its 
different  parts. 

2.  Statute  of  Limitations :  Deeds  as  Mortgages.  The  statute 
of  limitations  runs  against  a  bill  to  declare  a  deed  abso- 
lute in  form  a  mortgage,  in  favor  of  a  grantee  in  posses- 
sion, from  the  time  such  possession  becomes  adverse  to 
the  grantor's  title. 

8.  Adverse  Pomemion:  Evidence.  That  grantee's  possession 
is  adverse  may  be  inferred  from  the  exercise  by  nim  of 
acts  of  ownership  after  payment  of  the  debt 

4.  Deeds  as  Mortgages:  Title.  In  this  state  a  deed  absolute 
in  form  passes  the  legal  title,  although  intended  as  se- 
curity for  a  debt,  and  for  most  purposes  treated  as  a 
mortgage. 

6. :  Fobeclosure:  Settlement.    Therefore,  where  the 

grantee  under  such  a  deed  is  in  possession,  the  grantor's 
equity  of  redemption  may  be  defeated  by  a  parol  settle- 
ment defeating  his  right  to  an  accounting. 
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Appeal  from  the  district  court  of  Seward 
county.     Heard  below  before  Wheeler,  J, 

The  facts  are  stated  in  the  opinion. 

Reese  &  Oilkeson  and  D.  G.  McKillipy  for  appel- 
lants : 

More  than  the  mere-  preponderance  of  evidence 
is  necessary  to  establish  the  claim  that  a  deed 
absolute  on  its  face  is  a  mortgage.  {Cadman  v. 
Peter,  6  Sup.  Ct.  Eep.  [U.  S.],  957;  Tilden  v.  Streetcr, 
8  N.  W.  Rep.  [Mich.],  502;  Hoidand  v.  Blake,  97 
U.  S.,  624;  Wood  worth  v.  Carman,  43  la.,  504; 
Walker  v.  Farmers  Bank,  14  Atl.  Rep.  [Del.],  819; 
Satterfield  v.  Malone,  35  Fed.  Rep.,  451;  Lancets 
Appeal,  4  Atl.  Rep.  [Pa.],  375;  Maker  v.  Farwell, 
97  111.,  56;  Pancake  v.  Can ff man,  7  Atl.  Rep.  [Pa.],  * 
67;  Luver  v.  Lyons,  40  la.,  510;  Butler  v.  Butler,  1 
N.  W.  Rep.  [Wis.],  70;  Schade  v.  Bessinger,  3  Neb., 
144;  Deroin  v.  Jennings,  4  Neb.,  97;  Ford  v.  Joyce, 
78  N.  Y.,  618;  Boardman  v.  Davidson,  7  Abb.  Pr., 
n.  s.  [N.  Y.],  439;  Jasper  v.  Hazen,  58  N.  W.  Rep. 
[N.  Dak.],  457.) 

The  action  is  barred.  (Morrow  v.  Jones,  41  Neb., 
867;  Bordm  v.  Clow,  30  Pac.  Rep.  [Nev.],  821;  Fish 
V.  Stewart,  26  Minn.,  372;  Rogers  v.  Benton,  38  N. 
W.  Rep.  [Minn.],  768.) 

Reference  was  also  made  to  the  following  cases : 
Knowles  v.  Knowle^,  86  111.,  6;  Kent  v.  Lasley,  24 
Wis.,  654;  Moreland  v.  Bamhart,  44  Tex.,  275;  Olis- 
son  V.  Hill,  2  Jones  Eq.  [N.  Car.],  256;  Todd  v.  Camp- 
hell,  32  Pa.  St.,  250;  Sloan  v.  Becker,  26  N.  W.  Rep. 
[Minn.],  730;  Cooper  v.  Skeel,  14  la.,  578;  Noel  v. 
Noel,  1  la.,  423. 


708  NEBRASKA  REPORTS.       [Vol.  47 


Stall  T.  Jones. 


Pound  d  Burr  J  R.  P.  Anderson^  Oeorge  H.  TerwiUi- 
geTy  and  Thomas  A.  Healepj  contra. 

References  to  question  as  to  the  quantity  of 
proof  required:  Southard  v.  CurUy,  134  N.  T., 
148;  Newman  v.  EihcardSy  22  Neb.,  248;  Price 
V.  Karnes  J  59  111.,  276;  LittUwort  v.  Davis,  50  Miss., 
403;  Darst  v.  Murphy,  119  111.,  343;  Perdue  v.  Bell, 
83  Ala.,  396;  Bailey  v.  Bailey,  115  111.,  551;  Gassert 
V,  Bogky  7  Mont.,  585;  Knapp  v.  Bailey,  79  Me.,  195; 
Cosby  V.  Buchanan^  81  Ala.,  574;  McMillan  v.  Bissell, 
63  Mich.,  66;  Wylie  v.  Charlton,  43  Neb.,  840;  Hoyt 
V.  Schuyler,  19  Neb.,  652;  Snotcden  v.  Tyler,  21  Neb., 
199;  Bowman  v.  Griffith,  35  Neb.,  361. 

References  to  question  as  to  statute  of  limita- 
tions: Jfewman  v.  Edwards,  22  Neb.,  248;  Lebley  r. 
Farmers  Loan  &  Trust  Co,,  139  N.  Y.,  461;  Paschall 
v.  Uinderer,  28  O.  St.,  568;  Woodworth  v.  Carman, 
43  la.,  504;  Odenbaugh  v.  Bradford,  67  Pa.  St.,  96; 
Darst  V.  Murphy,  119  111.,  343. 

The  following  cases  were  also  cited:  Worthing- 
ton  V,  Worthington,  32  Neb.,  338;  Morse  v.  Raben, 
27  Neb.,  145;  Neuman  v.  Edwards,  22  Neb.,  248; 
Douglas  v.  Moody,  80  Ala.,  61;  Russell  v.  Southard, 
12  How.  [U.  S.],  139;  Howe  r.  Powell,  40  La.  Ann., 
^09. 

Irvine,  C. 

In  December,  1875,  Stall  conveyed  to  Jones  the 
northwest  quarter  of  section  22,  township  10 
north,  of  range  2  east,  in  Seward  county.  De- 
cember 17,  1891,  he  instituted  this  action  for  the 
purpose  of  having  the  conveyance  declared  to 
have  been  a  mortgage,  for  an  accounting  of  the 
amount  due  thereon,  and  of  the  rents  and  profits 
of  the  land  which  had  been  in  Jones'  possession 
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ever  since  the  conveyance.  The  answer  of  Jones 
admits  the  conveyance,  but  alleges  that  it  was  in 
pursuance  of  an  absolute  sale  of  the  premises, 
pleads  laches,  the  statute  of  limitations,  and  ad- 
verse possession.  The  district  court  found  for 
the  plaintiff  and  also  made  special  findings,  not 
necessary  to  here  notice  because  they  amounted  to 
a  general  finding  for  plaintiff  on  the  issues  joined. 
The  defendant  Jones  appeals,  the  other  defend- 
ants not  appearing  to  have  any  beneficial  interest 
The  case  in  its  nature  calls  for  a  review  of  the 
evidence  to  ascertain  whether  it  supports  the  find- 
ings of  the  district  court;  and  the  appellant  in- 
sists that  the  rule  in  such  cases  is  that  a  mere 
preponderance  of  the  evidence  is  not  sufficient  to 
establish  the  plaintiff's  case;  that  in  order  to 
show  that  a  conveyance  absolute  in  form  was  in 
legal  effect  a  mortgage,  the  evidence  must  be  free 
from  doubt,  or  at  least  that  it  must  be  of  a  most 
clear  and  convincing  character.  This  position  is 
supported  to  a  certain  extent  by  Schade  v.  Bes- 
Hnger^  3  Neb.,  140,  and  Deroin  v,  Jennings^  4  Neb., 
97.  The  rule  stated  in  the  latter  case  is  that  a 
court  of  equity  will  not  declare  a  deed  absolute  in 
form  a  mortgage  unless  the  proof  is  clear,  con- 
sistent, and  satisfactory  that  the  object  of  the 
transaction  was  to  create  a  security  for  the  pay- 
ment of  money.  On  the  other  hand,  it  has  been 
held  in  relation  to  similar  statements  with  regard 
to  the  degree  of  evidence  required  to  establish  the 
good  faith  of  a  conveyance  from  husband  to 
wife,  that  in  all  civil  cases  only  a  preponderance 
of  the  evidence  is  necessary  (Stet'ens  v.  Carson^  30 
Neb.,  544),  and  likewise  as  to  the  establishment  of 
a  parol  gift  (Wylie  v.  Charlton,  43  Neb.,  840).  In 
the  case  last  cited  it  was  said  that  in  determining 
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on  which  side  the  preponderance  of  evidence  lay, 
the   circumstances    naturally    casting   suspicion 
upon  testimony  to  establish  a  parol  gift  were 
proper  for  consideration,  but  that  such  circum- 
stances did  not  create  a  different  rule  as  to  the 
degree  of  evidence  required.    We  adhere  to  the 
doctrine  of  the  two  later  cases,  that  only  a  prepon- 
derance of  evidence  is  required  to  establish  an 
issue  in  civil  actions;  and  we  also  adhere  to  the 
settled  doctrine  of  this  court  that  it  cannot  in  the 
exercise  of  its  appellate  jurisdiction  undertake  to 
weigh  conflicting  evidence,  but  will,  where  the 
evidence  is  conflicting,  refuse  to  set  aside  the  find- 
ing of  the  trial  court.     Still,  we  do  not  think  that 
this  rule  requires  that  we  should  in  all  cases  sus- 
tain a  finding  merely  because  a  search  through 
the  record  discloses  here  and  there  isolated  state- 
ments of  witnesses  which,  taken  together  and  dis- 
regarding all  the  rest,  would  sustain  the  finding. 
It  is  necessary  to  regard  the  case  made  by  the  suc- 
cessful party  to  some  extent  as  an  entirety;  and 
we  think  the  rule  stated  in  ISchade  t\  Bessinger  and 
I^croin  i\  Jennings  a  correct  one,  not  at  all  confiict- 
ing  with  other  cases,  provided  it  be  applied  simply 
so  far  as  to  require  that  in  such  cases  as  we  are 
considering  the  plaintiff,  to  prevail,  must  present 
consistent  and  satisfactory  evidence,  which,  if 
believed,  would  be  sufficient  to  establish  his  case. 
If  on  his  side  such  evidence  is  presented,  the  mere 
fact  that  it  is  contradicted  by  defendant's  wit- 
nesses would  not  prevent  a  recovery  provided  the 
trial  court  in  weighing  the  testimony  considered 
the  evidence  on  behalf  of  plaintiff  worthy  of  be- 
lief.    But  the  plaintiff's  proof,  when  taken  by 
itself,  ought  to  be  reasonable  and  consistent  with 
known  facts.     In  the  case  before  us  it  is  possible 
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to  accept  a  portion  of  the  plaintiff's  testimony, 
and  a  portion  of  defendant's,  and  thus  gain  suffi- 
cient to  support  the  findings;  but  in  order  to  do 
so  it  is  necessary  to  believe  the  plaintiff  in  some 
points  where  he  is  contradicted  by  several  wit- 
nesses, by  his  own  conduct,  and  by  the  circum- 
stances, and  then  to  follow  this  bj^  absolutely 
disbelieving  and  rejecting  other  portions  of  his 
testimony  and  accepting  on  these  points  testi- 
mony of  the  defendant  contradicted  by  the  plaint- 
iff. A  complete  review  of  the  400  pages  of  evi- 
dence is  impracticable  and  it  would  be  unprofit- 
able. We  shall  content  ourselves  by  an  attempt 
to  summarize  its  most  important  features. 

The  plaintiff's  testimony  is  that  he  bought  the 
land  in  question  in  1874.  It  was  incumbered  by 
a  mortgage  in  favor  of  R.  E.  Moore,  for  $500,  bear- 
ing twelve  per  cent  interest,  and  due  in  May,  1876. 
Stall  became  indebted  to  Jones  to  an  amount  of 
f80  or  over,  and  in  the  autumn  of  1875,  an  execu- 
tion having  been  issued  on  a  judgment  against 
him  in  favor  of  a  third  person,  he  made  arrange- 
ments with  Jones  by  which  Jones  agreed  to  ad- 
vance him  other  money  so  as  to  make  his  indebt- 
edness $520.  To  secure  this  Stall  executed  the 
deed  in  question,  being  in  form  an  absolute  con- 
veyance of  the  premises.  Jones,  on  his  part,  ac- 
cording to  Stall's  testimony,  agreed  to  discharge 
Moore's  mortgage  when  it  became  due  and  to 
carry  the  debt  at  ten  per  cent.  It  is  beyond  dis- 
pute that  an  indebtedness  of  $520  was  created 
from  Stall  to  Jones  at  about  this  time,  and  that 
Stall  paid  this  from  time  to  time  so  that  it  was 
entirely  discharged  in  March,  1878.  Jones  was 
let  into  possession  on  the  execution  of  the  deed, 
and  has  ever  since  occupied  the  land  by  his  ten- 
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ants.  When  Moore's  mortgage  came  due  he 
paid  it.  Stall  also  testifies  that  in  1877  he  found 
a  purchaser  for  the  land  at  $1,200,  and  consulted 
Jones  in  regard  to  its  sale ;  but  Jones  advised  him 
not  to  sell,  saying  that  he,  Jones,  would  take  care 
of  it  and  that  Stall  could  realize  more  than  he  was 
then  offered.  Stall  also  testifies  to  a  recognition 
by  Jones  in  September,  1882,  of  Stall's  ownership; 
but,  even  according  to  Stall's  testimony,  this  was 
somewhat  equivocal.  It  was  to  the  effect  that 
Stall  met  Jones  in  Seward,  and  "told  him  we  had 
better  make  a  sale  of  the  land,  as  I  would  like  to 
get  a  little  money  out  of  it,  and  he  told  me  no,  to 
let  the  land  go  till  after  election,  then  he  told  me 
It  was  all  right,  that  I  could  do  without  the  money 
and  after  election  he  would  make  it  all  right." 
There  is  no  distinct  evidence  of  any  further  trans- 
actions until  1889,  when  Stall  testifies  that  he 
demanded  a  reconveyance  and  Jones  wrote  him  a 
check  for  ?20,  which  he  handed  to  him  and  said 
that  was  all  he  could  do,  and  then  rushed  out.  In 
cross-examination  Stall  says  that  he  understood 
from  what  Jones  said  that  that  transaction  ended 
the  business.  Stall  took  the  check  and  used  its 
proceeds.  In  1890,  according  to  Stall,  he  again 
besought  Jones  for  a  settlement,  and  Jones  said 
the  affair  was  too  old  to  open  up.  To  a  certain 
extent  Stall  is  corroborated  by  his  wife  in  regard 
to  the  purpose  of  executing  the  deed;  and  he  is  in 
part  corroborated  by  another  witness  in  regard  to 
the  transaction  of  1882.  Jones  squarely  contra- 
dicts him  in  regard  to  all  the  essential  features  of 
the  case.  He  says  the  ?520  loan  was  secured  by 
chattel  mortgage;  and  Stall  admits  that  one  or 
more  chattel  mortgages  were  executed  to  secure 
it.     It  may  be  stated  that  it  appears  quite  clearly 
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that  these  mortgages  were  in  themselves  sufficient 
security.  It  is  undisputed  that  Jones  has  made 
improvements-  on  the  land  to  the  amount  of  at 
least  f  3,000,  although  Stall  swears  that  he  had  no 
knowledge  that  such  improvements  were  made 
until  shortly  before  the  action  was  begun.  The 
testimony  of  strangers  is  almost  altogether  cor- 
roborative of  Jones. 

If  the  case  rested  entirely  upon  the  proof  in 
respect  to  the  original  character  of  the  transac- 
tion, without  regard  to  the  other  circumstances, 
the  findings  might  be  sustained;  but  taking  the 
plaintiff's  own  testimony  concerning  the  whole 
course  of  the  transaction,  it  is  far  from  satisfac- 
tory. According  to  the  plaintiff  the  land  was 
worth  f  1,600  at  the  time  of  the  conveyance.  The 
Incumbrance,  including  the  Moore  mortgage,  was 
but  a  little  over  |1,000.  By  March,  1878,  Stall, 
by  direct  payments,  had  discharged  the  f520  in- 
debtedness. This  left  only  to  be  met  the  debt 
created  on  account  of  the  Moore  mortgage,  of  |500 
and  interest.  Stall  testifies  that  during  nearly 
the  whole  period  the  rental  value  of  the  land  has 
been  from  f 300  to  f 400  per  annum.  It  is  of  course 
possible,  but  it  is  very  highly  improbable,  that 
Stall,  who  is  incidentally  shown  to  have  been  in 
financial  difficulties  during  at  least  a  portion  of 
this  period,  should  have  permitted  Jones  to  re- 
main in  possession  and  in  perception  of  the  profits 
of  this  land  for  sixteen  years  before  bringing  suit, 
for  thirteen  years  after  the  original  indebtedness 
had  been  paid,  and  for  at  least  ten  years  after  the 
profits  of  the  land  should  have  discharged  the 
Moore  indebtedness.  This  delay  cannot  be  ac-. 
counted  for  by  any  recognition  by  Jones  of  Stall's 
rights,  because,  according  to  Stall  himself,  Jones 
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WEB  on  each  occasion  guarded  and  equivocal,  and 
the  language  which  he  used  could  not  have  been 
such  as  to  lull  Stall  into  a  sense  of  security.  On 
the  contrary,  if  the  events  occurred  as  Stall  de- 
scribes them,  Jones'  conduct  would  rather  have 
caused  uneasiness  and  doubt  as  to  his  good  faith. 
The  evidence  shows  that  Stall  lived  about  five 
miles  from  the  land,  and  it  is  equally  improbable 
that  if  he  thought  he  had  any  interest  therein  he 
should  have  been  all  those  years  in  ignorance  of 
the  fact  that  Jones  was  making  valuable  and  ex- 
tensive improvements  thereon.  In  this  investi- 
gation we  disregard  much  testimony  in  regard  to 
statements  of  Stall  disavowing  interest  in  the 
land,  because  Stall  denies  having  made  such 
statements;  but  we  cannot  disregard  the  fact  that 
in  1890  Stall  filed  two  petitions  against  Jones  in 
the  district  court,  under  his  oath,  alleging  that 
the  conveyance  had  been  made  to  Jones  in  trust 
and  for  the  convenience  of  Stall,  and  without  con- 
sideration, without  any  reference  to  an  indebted- 
ness or  a  mortgage. 

But  if  we  could  sustain  the  finding  as  to  the 
nature  of  the  original  transaction,  we  would  be  at 
once  met  by  the  issue  raised  on  the  plea  of  the 
statute  of  limitations.  In  Morroir  v.  JoneSj  41 
Neb.,  867,  it  was  held  that  as  a  rule  the  right  to 
foreclose  and  the  right  to  redeem  are  reciprocal, 
and  that  the  right  to  redeem  is  barred  when  the 
right  to  foreclose  would  be.  In  some  cases  it  is 
held  that  against  a  mortgagee  in  possession  the 
statute  runs  against  a  bill  to  redeem  from  the  pay- 
ment of  the  debt.  {StiUwell  v.  Hamm,  97  Mo.,  579; 
Kfwirlton  i\  Walker,  13  Wis.,  264.)  But  it  is  the 
more  general  doctrine  that  the  statute  begins  to 
run  from  the  time  the  mortgagee's  possession  be- 
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comes  adverse;  and  that  this  does  not  occur  while 
the  mortgagor's  rights  are  admitted.  {McPhcrson 
V.  Hayttard,  81  Me.,329;  Waldo  r.i2ice,14  Wis.,310; 
Robinson  t\  FifCy  3  O.  St.,  551;  Fisk  v.  Stewart^  26 
Minn.,  365;  Miner  v.  BeeJcman,  50  N.  Y.,  337;  Huh- 
hell  V.  Sihiey,  50  N.  Y.,  468.)  Applying  this  rule  to 
the  present  case,  it  is  true  it  does  not  appear  from 
the  plaintiff's  testimony  that  Jones  expressly  de- 
nied plaintiff's  title  prior  to  1890;  but  if  we  are  to 
believe  plaintiff  in  regard  to  the  rental  value  of 
the  land,  the  whole  indebtedness  must  have  been 
discharged  more  than  ten  years  before  suit 
brought.  During  this  period  Jones  continued  to 
lease  the  land,  to  make  improvements  thereon, 
and  generally  treat  it  as  his  own.  There  was  cer- 
tainly enough  to  justify  a  finding  that  his  posses- 
sion had  become  adverse,  although  we  do  not  say 
that  the  evidence  compelled  such  finding.  In 
order,  however,  to  account  in  any  reasonable  man- 
ner for  Jones'  continued  possession  in  subordina- 
tion to  Stall's  rights,  we  must  accept  Stall's  im- 
probable testimony  as  to  the  facts  surrounding 
the  original  transaction,  and  then  disbelieve  his 
testimony  as  to  rental  value  of  the  property. 

Finally,  if  we  pursue  the  course  indicated,  we 
are  confronted  with  the  transaction  of  1889,  when 
Stall  says  Jones  gave  him  a  check  for  f  20  and  told 
him  that  was  all  he  would  do,  and  Stall  accepted 
the  check  and  used  its  proceeds,  understanding 
that  Jones  tendered  it  as  a  final  settlement  of  the 
transaction.  In  the  case  of  an  ordinarv  mort- 
gage,  which  under  our  law  creates  a  lien  and 
passes  no  title,  it  is  reasonably  clear  that  a  right 
to  redeem  could  not  be  barred  by  a  transaction  of 
this  character  lying  entirely  in  parol;  but  in  this 
state  a  deed  absolute  in  form,  although  intended 
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as  security,  and  in  general  treated  as  a  mortgage, 
passes  the  legal  title  to  the  mortgagee.  {Oallagher 
t?.  OiddingSf  33  Neb.,  222;  Harrington  v.  Birdsally 
38  Neb.,  176.)  Where  the  legal  title  has  passed, 
where  the  mortgagee  is  in  possession,  and  where 
an  arrangement  is  entered  into  which  defeats  the 
mortgagor's  right  to  an  accounting,  we  see  no 
reason  why  it  should  not  bar  a  redemption. 
Where  a  deed  absolute  in  form  is  executed  and  a 
written  defeasance  or  bopd  for  reconveyance  is 
given  back,  and  the  mortgagor  voluntarily  sur- 
renders or  cancels  the  defeasance  or  bond,  this 
renders  the  conveyance  absolute  and  vests  com- 
plete title  in  the  mortgagee.  {Trull  t?.  Skinner^  17 
Pick,  [Mass.],  213;  Harrison  v.  Trustees  of  Phillips 
Academy^  12  Mass.,  456;  Shubert  v.  Stanley ^  52  Ind., 
46.)  So  where  an  absolute  deed  is  given  as  security 
for  the  payment  of  money,  the  grantor  may  aban- 
don the  payment  of  the  debt,  cancel  the  secret 
agreement,  and  treat  his  conveyance  as  absolute; 
and  if  he  do  so,  he  will  be  bound  by  his  election. 
(Carpenter  v.  Carpenter^  70  111.,  457.)  The  Massa- 
chusetts cases  go  upon  the  ground  that  the  mort- 
gagor, by  voluntarily  destroying  the  evidence 
which  would  constitute  tl.e  conveyance  a  mort- 
gage, estops  himself  from  thereafter  claiming  that 
it  was  a  mortgage.  So  here,  if  Stall,  knowing 
that  the  check  was  tendered  him  as  a  complete 
and  final  settlement  of  the  account, accepted  it  and 
retained  it,  he  bound  himself  by  the  accounting  so 
had,  and  is  without  standing  to  maintain  this  bill 
for  an  accounting  and  redemption,  because  the 
accounting  is  essential  to  the  redemption.  It  is 
true  that  Stall's  account  of  the  last  transaction  is 
contradicted  by  Jones  and  by  other  witnesses, 
who  testify  that  it  related  to  an  entirely  different 
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matter;  but  we  repeat  that  we  cannot  zig-zag 
through  the  record,  accept  StalPs  testimony  on 
some  points  and  entirely  discredit  it  on  others, 
believing  the  witnesses  who  contradict  him,  and 
80  reach  a  conclusion  that  there  was  satisfactory 
evidence  in  support  of  the  decree. 

We  hold  that  the  findings  are  not  supported  by 
the  evidence,  not  because  we  have  weighed  the 
conflicting  evidence  and  believe  that  the  trial 
court  wrongfully  passed  upon  the  conflict,  but 
because  Stall's  testimony  and  that  offered  in  sup- 
port thereof,  when  taken  alone,  does  not  present 
a  consistent  and  reasonable  state  of  facts  entitling 
him  to  relief.  We  are  not  bound  to  accept  isolated 
statements  of  witnesses  as  sufficient  to  make  out 
a  case,  when  they  are  inconsistent  with  one  an- 
other, and  not  reasonably  reconcilable  with 
known  and  established  facts. 

BEVmtSED  AND  DISMISSBD. 


Oakland  Hobo  Insurance  Company  v.  Bank    47-717 
OF  Commerce  of  Grand  Island.  m_m 

Filed  March  18, 1896.    No.  6368. 

1«  iDBurance:  Ownebship  of  Pbopertt:  Question  fob  Jury. 
In  an  action  upon  an  insurance  policy,  one  defense  being 
that  the  insurer  had  parted  with  all  interest  in  the  in- 
sared  property  before  the  policy  was  issued,  the  question 
whether  the  insured  was  at  the  time  the  policy  issued  the  - 
owner  of  the  property,  was  on  conflicting  evidence  prop- 
erly submitted  to  the  jury.  Rochester  Loan  d  Banking  Co. 
V.  Liberty  Ins.  Co.,  44  Neb.,  537,  followed. 

S.  Transfer  of  Property:  Assignment  of  Polioy:  Rights  of 
lioBTQAOEE.    The  policy  was  sued  on  by  the  Bank  of 
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Commerce,  a  mortgagee  of  the  premises.  It  was  is'^ued 
to  the  owner,  J.,  and  contained  provisions  whereunder  a 
transfer  of  the  property,  or  an  assignment  of  the  policy 
without  consent  of  the  insurer,  avoided  the  policy.  Be- 
fore the  loss,  J.  had  conveyed  the  premises  to  B.,  and 
assigned  the  policy  to  him.  The  insurer  pleaded  this 
conveyance  and  assignment  without  consent  of  the  in- 
surer, as  a  defense.  Attached  to  the  policy  was  the  fol- 
lowing: "Loss,  if  any,  under  this  policy,  payable  to  the 
Bank  of  Commerce,  or  its  assigns,  as  its  mortgage  inter- 
est may  then  appear."  In  the  body  of  the  policy  was  the 
following:  "If,  with  the  consent  of  this  company,  an 
interest  under  this  policy  shall  exist  in  favor  of  a  mort- 
gagee or  of  any  person  or  corporation  having  an  interest 
in  the  subject  of  insurance  other  than  the  interest  of  the 
insured  as  described  herein,  the  conditions  hereinbefore 
contained  shall  apply  in  the  manner  expressed  in  such 
provisions  and  conditions  of  insurance  relating  to  such 
interest,  as  shall  be  written  upon,  attached  or  appended 
hereto."  Held,  (a)  That  these  two  clauses  should  be  con- 
strued together;  (6)  that  the  clause  in  the  body  of  the 
policy  rendered  conditions  expressed  in  the  policy  appli- 
cable to  the  interest  of  a  mortgagee  having  rights  there- 
under, only  where  there  was  written  upon,  attached  or 
appended  to  the  policy  some  provision  or  condition  ren- 
dering such  conditions  of  the  policy  applicable,  and  defin- 
ing the  manner  of  their  applicability;  (c)  that  the  clause 
attached  to  the  policy  containing  no  such  provision  or 
condition,  the  mortgagee  was  entitled  to  recover,  not- 
.withstanding  conditions  in  the  policy  which  might  defeat 
a  recovery  by  the  owner. 

Error  from  the  district  court  qt  Hall  county. 
Tried  below  before  Harrison,  J. 

The  facts  are  stated  in  the  opinion. 

W.  H.  Piatt  and  Ralph  Piatt,  for  plaintiff  in 
error: 

The  assured,  J.  Nelson  Jones,  has  no  standing 
or  rights  under  the  policy.  The  pleadings  and 
evidence  show  that  long  prior  to  the  loss  he 
parted  with  all  interest  he  may  have  had  in  the 
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property.  {McCluskey  v.  Providence  Wdshington  Ins. 
Co.,  126  Mass.,  306;  ^tna  Ins.  Co.  v.  Tyler ,  16 
Wend.  [N.  Y.],  385;  Wilson  v.  Hill,  3  Met.  [Mass.], 
66.) 

There  was  no  valid  assignment  of  the  policy 
from  Jones  to  the  owner  of  the  property  at  the 
time  of  the  loss.  The  company  is  not  liable  to 
such  owner.  {J echo  v.  St.  Louis  Fire  &  Marine  Ins. 
Co. J  7  Mo.  App.,  308;  Morrison  v.  Tennessee  Marine 
d  Fire  Ins.  Co.,  59  Am.  Dec.  [Mo.],  299.)   • 

The  company  is  not  liable  to  the  Bank  of  Com- 
merce to  which  the  loss,  if  any,  was  made  paya- 
ble. {Carpenter  v.  Providenee  Washington  Ins.  Co., 
16  Pet.  [U.  S.],  500;  Loring  v.  Manufacturers  Ins. 
Co.,  8  Gray  [Mass.],  28;  Grosvenor  v.  Atlantic  Fire 
Ins.  Co.y  17  N.  Y.,  391;  Davis  v.  Oerman  American 
Ins.  Co.,  135  Mass.,  251.) 

Reference  is  also  made  to  the  following  cases: 
Friemensdorf  v.  Watertown  Ins.  Co.,  1  Fed.  Rep., 
68;  Bates  v.  Equitable  Fire  Ins.  Co.,  10  Wall.  [U. 
S.],  33;  Illinois  Mutual  Fire  Ins.  Co.  v.  Fix,  53  111., 
151;  Buffalo  Steam  Engine  Works  v.  Sun  Mutual 
Ins.  Co.,  17  N.  Y.,  401;  Pupke  v.  Resolute  Fire  Ins. 
Co.,  17  Wis.,  878. 

W.  E.  Thompson  and  W.  A.  Prince,  contra. 

References:  Wilson  v.  Conway  Fire  Ins.  Co.,  4 
R.  I.,  141;  Columbia  Ins.  Co.  v.  Cooper,  50  Pa.  St., 
331;  Veilson  v.  Harford,  8  M.  &  W.  [Eng.],  813; 
Boner  v.  Mahle,  3  La.  Ann.,  600;  Watrous  v.  McKie, 
64  Tex.,  65. 

Ibvinb,  O. 

This  was  an  action  on  a  policy  of  fire  insurance 
written  in  favor  of  J.  Nelson  Jones,  and  having 
attached  an  instrument  signed  by  the  agents  issu- 
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ing  the  policy,  the  essential  part  of  which  is  as 
follows:  "Loss,  if  any,  under  this  policy  payable 
to  the  Bank  of  Commerce,  or  its  assigns,  as  its 
mortgage  interest  may  then  appear."  The  policy 
and  the  slip  attached  both  bore  date  October  17, 
1889,  and  were  both  executed  on  that  day.  The 
policy  ran  for  five  years  from  that  date.  Not  far 
from  the  time  when  the  policy  was  issued,  the 
premises  insured  were  conveyed  to  one  Brown- 
field,  and  an  assignment  to  Brownfield  signed  by 
Jones  appears  on  the  policy.  This  bears  two 
dates,— October  17,  1889,  and  December  12,  1890. 
No  written  approval  of  this  assignment  appears 
on  the  policy.  The  Bank  of  Ck)mmerce  was  the 
owner  of  mortgages  on  the  premises  to  the  full 
amount  of  the  policy.  A  total  loss  occurred  Oc- 
tober 19,  1890.  In  the  district  court  there  was  a 
verdict  and  judgment  for  the  plaintiff,  which  is 
defendant  in  error,  to  reverse  which  the  insur- 
ance company  brings  the  case  here. 

The  contentions  of  the  insurance  company, 
based  on  proper  assignments  of  error,  are  as  fol- 
lows: 

First— That  the  conveyance  to  Brownfield  was 
prior  to  the  issuance  of  the  policy,  and  that  there- 
fore Jones  had  no  insurable  interest,  and  the 
policy  never  took  effect 

Second — ^That  under  the  conditions  of  the 
policy  it  was  avoided  by  the  attempted  assign- 
ment thereof  before  loss  without  the  consent  of 
the  company. 

Third — That  what  is  styled  the  "loss  payable 
clause"  attached  to  the  policy  was  merely  a  di- 
rection as  to  who  should  receive  the  proceeds 
In  case  of  loss;  that  it  was  .^oibject  to  all  the  con- 
ditions of  the  policy,  and  the  policy  not  being 
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available  to  Jones  because  of  a  want  of  insurable 
interest  by  his  conveyance  of  the  property  and 
assignment  of  the  policy  to  Brownfield,  the  bank, 
deriving  its  rights  entirely  through  Jones,  cannot 
recover. 

We  shall  consider  these  several  propositions 
without  special  reference  to  the  assignments  of 
error  on  which  they  are  based. 

As  to  the  first  point,  it  is  enough  to  say  that 
there  was  evidence  sufficient  to  sustain  a  finding 
that  while  negotiations  had  been  carried  on  be- 
fore the  policy  was  issued,  looking  toward  a  sale 
of  the  property  by  Jones  to  Brownfield,  and  while 
a  deed  of  conveyance  had  actually  been  executed, 
the  deed  had  not  been  delivered  and  the  contract 
of  sale  had  not  assumed  an  obligatory  form  until 
some  time  after  the  issuance  of  the  policy.  This 
issue  was  submitted  to  the  jury  under  instruc- 
tions, part  of  which  were  not  excepted  to  by  the 
company.  It  was  properly  a  question  for  the 
jury.  (Rochester  Loan  d  Banking  Co.  v.  Liberty  Ins, 
Co.,  44  Neb.,  537.)  The  verdict  on  this  issue  can- 
not be  disturbed,  and  it  must  therefore  be  taken 
as  settled  that  Jones  was  the  owner  when  the 
policy  was  issued. 

We  may  pass  over  the  second  contention  and 
assume,  for  the  purposes  of  this  case,  that  the  sub- 
sequent transfer  of  the  property  and  assignment 
of  the  policy  by  Jones  to  Brownfield  would  be 
sufficient  to  prevent  a  recovery  by  Jones  and 
would  vest  no  right  in  Brownfield.  We  do  not 
think  the  soundness  of  this  contention  is  neces- 
sarily involved  in  the  decision  of  the  case. 

We  therefore  go  directly  to  the  claim  of  the 
plaintiff.  The  "loss  payable  clause"  has  already 
been  quoted.  In  the  body  of  the  policy  appears 
50 
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the  following:  "If,  with  the  consent  of  this  com- 
pany, an  interest  under  this  policy  shall  exist  in 
favor  of  a  mortgagee  or  of  any  person  or  corpo- 
ration having  an  interest  in  the  subject  of  in- 
surance other  than  the  interest  t)f  the  insured 
as  described  herein,  the  conditions  hereinbefore 
contained  shall  apply  in  the  manner  expressed 
in  such  provisions  and  conditions  of  insurance 
relating  to  such  interest,  as  shall  be  written  upon, 
attached,  or  appended  hereto."    That  the  plaint- 
iff did  have  an  interest  as  mortgagee  in  the  sub- 
ject of  insurance,  and  that  this  interest  was  cre- 
ated with  the  consent  of  the  company  is  indis- 
putable.    The  question  is  as  to  the  construction 
of  the  latter  portion  of  this  clause.     There  can  be 
no  doubt  that  the  "loss  payable  clause,"  and  this 
clause  quoted  from  the  body  of  the  policy,  must 
be  construed  together.     It  is  the  contention  of 
the  insurance  company,  in  effect,  that  the  "loss 
payable  clause"  was  not  an  independent  contract 
between  the  mortgagee  and  the  insurer,  but  was 
simply  a  direction  as  to  payment,  and  that  the 
mortgagee's  rights  must  be  derived  through  those 
of  the  owner,  in  spite  of  the  clause  in  the  body  of 
the  policy,  which  it  claims  should  be  so  con- 
strued as  to  make  all  the  conditions  and  pro- 
visions of  the  policy  binding  upon  the  mortgagee 
except  as  other  stipulations  in  the  "loss  payable 
clause"  might  vary  those  provisions  and  condi- 
tions.    If  the  language  were  ambiguous  in  its 
grammatical    signification,   we   would    be    com- 
pelled to  adopt  that  construction  which  would 
be  more  favorable  to  the  insured.     Insurance 
policies  are  not  contracts  deliberated  upon,  clause 
by  clause,  and  effected  after  detailed  negotia- 
tions between  insured  and  insurer.     The  actual 
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contract  is  for  the  most  part  entered  into  before 
tlie  policy  is  delivered.  The  policy  is  proposed 
and  tendered  by  the  insurer  on  its  own  form.  If 
it  seeks  to  protect  itself  by  a  condition  it  should 
clearly  express  that  condition  by  the  policy.  If 
it  resorts  to  ambiguous  language,  under  familiar 
rules  of  construction,  such  language  must  be 
taken  most  strongly  against  the  party  proposing 
it  and  in  favor  of  the  other  party.  But  we  do 
not  see  any  marked  ambiguity  in  this  policy. 
We  repeat  the  clause,  omitting  words  not  essen- 
tial to  its  construction  on  the  feature  before  us. 
iilf  *  *  *  an  interest  ♦  ♦  ♦  shall  exist 
in  favor  of  a  mortgagee  ♦  ♦  ♦  the  conditions 
hereinbefore  contained  shall  apply  in  the  manner 
expressed  in  such  provisions  and  conditions  of 
insurance  relating  to  such  interest  as  shall  be 
written  upon,  attached,  or  appended  hereto.'' 
"The  conditions  hereinbefore  contained  shall  ap- 
ply," not  absolutely,  but  in  a  qualified  way,  "in 
the  manner  expressed  in  such  provisions  and 
conditions  *  ♦  ♦  ♦  as  shall  be  written 
upon,  attached,  or  api)ended  hereto;" — that  is,  in 
order  to  render  the  general  conditions  of  the 
policy  applicable  to  the  interest  of  a  mortga- 
gee there  must  be  written  upon,  attached,  or 
appended  to  the  policy,  relating  to  the  interest 
of  the  mortgagee,  some  provisions  or  condi- 
tions expressing  in  what  manner  the  conditions 
of  the  policy  shall  be  so  applicable.  Neither  in 
the  "loss  payable  clause"  nor  otherwise  by  writ- 
ing upon,  attached  to,  or  appended  to  the  policy 
was  there  any  provision  or  condition  carrying  the 
conditions  of  the  policy  into  such  clause  or  ren- 
dering them  in  any  manner  applicable.  The  au- 
thorities cited  by  plaintiff  in  error  are  not  op- 
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posed  to  this  construction.  In  some  cases  the 
mortgage  clause  was  not  executed  until  after  the 
policy  had  become  voidable,  and  was  then  issued 
without  new  consideration  while  the  insurer  was 
ignorant  of  the  facts  avoiding  the  policy.  In 
other  cases  the  ^4oss  payable  clause^'  stood  alone 
without  provision  in  the  policy  as  to  its  meaning 
or  extent  In  this  case,  in  view  of  the  clause  in 
the  policy,  the  "loss  payable  clause^'  must  be 
taken  as  if  it  contained  an  express  provision  in- 
suring the  mortgagee  without  regard  to  the  con- 
ditions imposed  upon  the  owner  in  the  body  of 
the  policy.  Bo  construed,  the  case  falls  within 
the  rule  announced  in  the  Phenix  Ins.  Co.  v.  Omaha 
Loan  d  Trust  Co.y  41  Neb.,  834.  As  we  view  the 
case,  the  mortgagee  was  entitled  to  recover  to  the 
extent  of  its  interest  without  regard  to  acts  or 
omissions  of  the  owner  which  might,  as  between 
the  insurer  and  such  owner,  defeat  a  recovery. 

JUDGMBNT  AFFIBMED. 

Harrison,  J.,  not  sitting. 


DuDTiBY  M.  Steele  et  al.,  appellants,  v.  E[ear- 
NEY  National  Bank,  appellee.  Impleaded 
WITH  Meyer  &  Kaapke  et  al.,  appellants. 

Filed  April  7, 1896.    No.  6383. 

L  Partnership:  Insolvenot:  Assets:  Tbust  Funds.  The  9B- 
fseta  of  an  insolvent  partnership  will  In  equity  be  treated 
as  a  trust  fund  for  the  payment  of  the  firm  creditors,  and 
cannot  be  applied  in  satisfaction  of  the  personal  obliga- 
tions of  the  individual  partners  to  the  prejudice  of  those 
to  whom  it  equitably  belongs. 
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examined  and  held  to  sustain  the  finding  of  the  district 
court  that  the  mortgage  assailed  was  given  to  secure  a 
partnership  indebtedness. 

Appeal   from   the   district   court   of   Buffalo 
county.    Heard  below  before  Holoomb,  J, 

The  opinion  contains  a  statement  of  the  case. 

Dryden  d  Main^  for  appellants: 

An  insolvent  partnership  cannot  secure  with 
partnership  assets  an  individual  debt  of  one  of 
the  members  of  the  firm  to  the  exclusion  of  firm 
creditors;  and  an  attempt  to  do  so  renders  the 
entire  security  void,  unless,  from  facts  shown  by 
the  security  itself,  the  individual  and  firm  indebt- 
edness can  be  separated.  {Keith  v,  Arnistrongy  26 
N.  W.  Rep.  [Wis.],  446;  Menagh  v.  WUteioell,  52 
N.  Y.,  146;  Arnold  v.  Hagermanj  14  Am.  St.  Eep. 
[N.  J.],  719;  Clements  v.  Jessvpy  36  N.  J.  Eq.,  569; 
Wilson  V.  Robertson^  21  N.  Y.,  589;  Keith  v.  Fink^ 
47  111.,  272;  Heineman  v.  Hart^  20  N.  W.  Rep. 
[Mich.],  792;  PhiUips  v.  Ames,  87  Mass.,  185;  Pat- 
terson V.  SeatoUy  28  N.  W.  Rep.  [la.],  598;  Morehead 
r.  AdamSy  18  Neb.,  573;  Caldwell  v.  Bloomington  Mfg. 
Co.,  17  Neb.,  489;  Roop  v.  Herron,  15  Neb.,  80;  Smith 
V.  Jones,  18  Neb.,  483;  Orover  v.  Wakeman,  11 
Wend.  [N.  Y.],  187.) 

Charles  B.  Keller,  also  for  appellants. 

In  an  argument  in  favor  of  the  point  already 
stated  reference  was  made  to  the  following  cases: 
WalUich  V.  Wylie,  28  Kan.,  138;  Baldwin  v.  Short, 
125  N.  Y.,  553;  Denny  v.  Dana,  2  Cush.  [Mass.],  160; 
Clark  V.  Lee,  78  Mich.,  221;  State  v.  Hope,  102  Mo., 


726  NEBRASKA  REPORTS.       [Vol.  47 


Steele  ▼.  Kearney  Nat  Banlc. 


410;  Russell  v.  Winne,  37  N.  Y.,  591;  School  District 
V.  Randall^  5  Neb.,  411. 

Marston  d  Netnus^  contra. 

Post,  C.  J. 

This  is  an  appeal  from  a  decree  of  the  district 
court  for  Buffalo  county.  The  proceeding  below 
was  in  the  nature  of  a  creditors'  bill  by  the  appel- 
lants, Dudley  M.  Steele  &  Co.,  to  set  aside  a  chat- 
tel mortgage  executed  by  the  firm  of  Hayden  & 
Pargeter  in  favor  of  the  appellee,  Kearney  Na- 
tional Bank,  under  date  of  July  13, 1891,  covering 
a  stock  of  general  merchandise  in  the  city  of 
Kearney,  to  secure  an  alleged  indebtedness  of  the 
mortgagors  in  the  sum  of  |2,990.  Meyer  & 
Raapke  and  Groneweg  &  Schoentgen,  attaching 
creditors  of  Hayden  &  Pargeter,  were  made  de- 
fendants and  join  with  the  plaintiffs  in  prosecut- 
ing an  appeal  from  the  decree  of  the  district  court 
in  favor  of  the  defendant  bank. 

The  mortgage  above  mentioned  is  assailed  upon 
the  ground  that  the  amount  therein  named, 
|2,990,  is  largely  in  excess  of  the  actual  indebted- 
ness of  Hayden  &  Pargeter  to  the  bank,  and  in- 
cludes the  sum  of  f  1,300  and  over  of  the  personal 
obligation  of  Kichard  Pargeter,  a  member  of  said 
firm.  We  agree  with  counsel  for  appellants  that 
the  assets  of  an  insolvent  partnership  will  in  a 
court  of  equity  be  treated  as  a  trust  fund  for  the 
payment  of  the  firm  creditors,  and  that  one  part- 
ner will  not  be  permitted  to  divert  such  property 
to  the  prejudice  of  those  to  whom  it  equitably  be- 
longs. {Ripley  v.  Board  of  County  Commissioners  of 
Uage  County ^  3  Neb.,  397;  Sample  v.  Hale,  34  Neb., 
220;  Lyman  v.  City  of  LAneoln^  38  Neb.,  794;  Perkins 
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V.  Butler  County^  46  Neb.,  314.)  But  that  question 
was  distinctly  raised  by  the  pleadings  and  proofs, 
and  the  finding  of  the  court  upon  the  issue  thus 
presented  is  entitled  to  the  same  consideration  as 
would  be  accorded  the  verdict  of  a  jury.  {Bank  of 
Cass  County  r.  Morrison,  17  Neb.,  341;  Bickel  t?. 
McAlecr,  35  Neb.,  515.) 

The  circumstance  chiefly  relied  upon  in  support 
of  the  appellants'  claim  is  that  the  amount  of  a 
note  for  |1,000,  executed  by  Mr.  Pargeter  to  the 
bank  January  4,  1888,  and  secured  by  mortgage 
upon  certain  lands  in  Sherman  county,  was  in- 
cluded in  the  alleged  indebtedness  of  Hayden  & 
Pargeter.  It  appears,  however,  from  the  testi- 
mony of  Mr.  Pargeter  given  in  behalf  of  appel- 
lants that  the  |1,000  note  represented  money  bor- 
rowed for  said  firm  and  used  in  the  partnership 
business;  that  it  was,  in  short,  not  his  individual 
indebtedness,  but  the  debt  of  Hayden  &  Pargeter, 
and  that  the  note  and  mortgage  executed  by  him 
were  intended  as  security  for  said  firm,  in  which 
he  is  corroborated  by  Mr.  Tillson,  cashier  of  the 
bank.  This  evidence  is  quite  sufficient  to  sustain 
the  finding  of  the  district  court     The  decree  will 

therefore  be 

Affirmed. 


John  0.  Griswold  v.  William  P.  Hutchinson 

ET  AL. 
Filed  April  7, 1896.    No.  6449. 


47    727i 
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Physicians  and  Surg^ns:  Malpractice.  The  law  does  not 
exact  from  physicians  and  surgeons  the  utmost  degree 
of  care,  or  the  highest  attainable  skill  in  the  practice  ot 
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their  profession,  although  they,  by  virtue  of  their  relation 
toward  patients,  impliedly  engage  that  they  possess  ordi- 
nary knowledge  and  skill,  and  that  they  will,  in  the 
course  of  their  employment,  exercise  such  proper  care 
and  attention  as  may  be  reasonably  expected  from  mem- 
bers of  their  profession.  {Beicitt  v,  Eisenhart,  36  Neb.» 
794.) 

Error  from  the  diBtrict  court  of  Madison 
county.    Tried  below  before  Allen,  J. 

Campbell  d  WalliSj  H.  C.  Brome^  and  Clarke  Qapin^ 
for  plaintiff  in  error. 

John  S.  Robinson  and  W.  E.  Reed^  contra. 

Post,  C.  J. 

On  the  trial  of  this  cause  in  the  district  court 
for  Madison  county  judgment  was  entered  in 
favor  of  the  defendants  therein  upon  a  verdict 
rendered  in  accordance  with  the  peremptory  in- 
struction of  the  court,  and  which  it  is  sought  to 
reverse  by  means  of  this  proceeding. 

According  to  the  allegations  of  the  petition  be- 
low the  plaintiff  therein  employed  the  defendants, 
who  are  practicing  physicians  and  surgeons,  to 
treat  his  (plaintiff's)  wife  for  an  ailment  pro- 
nounced by  said  defendants  to  be  an  ovarian 
tumor;  that  acting  upon  the  advice  of  the  defend- 
ants he  accompanied  his  said  wife  from  his  home 
in  Madison  county  to  the  city  of  Omaha,  where, 
after  an  examination  of  her  person,  they  (defend- 
ants) advised  an  operation  for  the  removal  of  said 
supposed  tumor;  that  relying  upon  the  knowledge 
and  skill  of  defendants,  and  believing  that  they 
had  made  a  careful  and  proper  examination  of  the 
person  of  his  wife,  and  believing  such  operation 
to  be  necessary  in  order  to  save  her  life,  he  entered 
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into  a  contract  whereby  he  agreed  to  pay  therefor 
the  sum  of  |200;  that  the  defendants  thereupon 
proceeded  in  the  absence  of  the  plaintiff  to  per- 
form said  operation  by  making  an  incision  in  his 
wife's  abdomen,  and  advising  him  and  his  said 
wife  that  such  operation  had  been  entirely  suc- 
cessful and  that  they  had  removed  from  the  per- 
son of  the  latter  an  ovarian  tumor  of  large  size, 
whereupon  he  paid  to  the  defendants  the  sum  of 
f200y  the  agreed  price  for  their  services  in  that 
behalf;  that  he  paid  out  and  expended  in  caring 
for  his  wife  in  consequence  of  said  operation  the 
sum  of  |79,  and  that  his  own  time  thus  necessarily 
employed  is  of  the  value  of  f40.  He  alleges  fur- 
ther that  subsequent  to  the  payment  of  the  de- 
fendants' bill  he  learned  that  his  wife  was  not 
suffering  from  an  ovarian  tumor,  and  that  the 
defendants  had  not  removed  from  her  person  a 
tumor  of  any  kind,  but  that  her  only  ailment  was 
a  fibroid  tumor  of  the  uterus,  which  fact,  although 
discovered  by  the  defendants  upon  the  opening  of 
her  abdomen,  was  by  them  fraudulently  concealed 
from  him  until  about  the  time  of  the  commence- 
ment of  this  action ;  that  if  the  examination  of  his 
wife's  person  had  been  conducted  with  reasonable 
care  and  skill  the  nature  and  extent  of  her  ailment 
would  have  been  disclosed,  but  that  such  exami- 
nation was  carelessly,  negligently,  and  improp- 
erly made  by  the  defendants,  and  that  in  conse- 
quence of  such  wrongful  and  negligent  acts  his 
wife  has  been  permanently  injured  in  health,  to 
his  damage  in  the  loss  of  her  service^  etc.  The 
defendants  answered  separately.  Doctor  Hutchin- 
son admitting  that  he  is  a  practicing  physician 
and  surgeon  residing  in  Madison  county;  that 
Elizabeth  Griswold,  mentioned  in  the  petition,  ig 
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the  wife  of  the  plaintiflF,  and  denying  the  other 
allegations  thereof.  Doctor  Foote,  after  an  ad- 
mission in  substantially  the  same  language  as 
that  employed  by  his  co-defendant,  admits  the 
performance  of  an  operation  upon  the  person  of 
the  plaintiff's  wife,  and  the  receipt  therefor  of  the 
sum  of  f  200  as  alleged,  but  denies  the  charge  of 
negligence,  and  alleges  that  said  operation  "was 
skillfully  performed,  and  that  the  same  was  neces- 
sary to  a  correct  understanding  of  the  ailment 
from  which  the  said  Elizabeth  Griswold  was  suf- 
fering." The  plaintiff,  by  way  of  reply,  denied  the 
allegations  of  new  matter  in  the  respective  an- 
swers. 

One  proposition  clearly  established  by  the  rec- 
ord is  that  the  defendants  were  mistaken  respect- 
ing the  cause  of  Mrs.  Griswold's  affliction,  which, 
according  to  their  diagnosis,  was  an  ovarian 
tumor,  but  which  was,  as  alleged,  during  the 
operation  mentioned  discovered  to  be  a  fibroid 
tumor  of  the  uterus.  The  evidence  bearing  di- 
rectly upon  that  subject  was  given  by  Dr. 
Sprague,  who,  by  invitation  of  defendants,  wit- 
nessed the  operation,  and  who  testified,  in  sub- 
stance, that  no  tumor  was  removed  from  the 
person  of  the  patient;  also,  by  Mrs.  Brown,  pro- 
prietress of  the  hospital  in  the  city  of  Omaha  to 
which  Mrs.  Griswold  had  been  taken  for  the  pur- 
pose of  the  operation,  who  testified  to  a  conversa- 
tion with  Dr.  Foote  shortly  thereafter,  in  which 
the  latter  remarked  that  the  only  tumors  discov- 
ered during  the  operation  were  immovable  fibroid 
tumors  of  the  uterus,  and  in  which  conversation 
he  requested  the  Tvitness  to  make  no  statement 
concerning  the  subject  to  Mrs.  Griswold's  friends. 
It  is  shown  that  Dr.  Hutchinson  made  a  super- 
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ficial  examination  when  first  consulted  upon  the 
subject,  which  satisfied  him  respecting  the  cause 
of  the  illness  from  which  Mrs.  Griswold  was  suf- 
fering, and  that  the  only  other  examination  was 
made  by  Dr.  Foote  in  the  presence  of  his  co- 
defendant  the  day  preceding  the  operation.  As  to 
what  transpired  at  the  time  last  mentioned  the 
plaintiff  testified:  "Dr.  Foote  made  the  examina- 
tion. He  first  placed  her  (the  patient)  in  his  chair 
and  exposed  the  abdomen,  and  with  his  hands 
pressed  in  every  way,  pushing  and  working  the 
abdomen  in  every  possible  way.  Then  he  took 
one  hand  and  tapped,  and  then  the  other,  then  one 
side  and  then  the  other,  and  then  from  below. 
That  is  all  the  external  examination  he  made. 
Then  after  that  he  inserted  his  finger  in  the 
vagina  and  seemed  to  be  feeling  of  the  uterus. 
*  *  *  I  think  the  first  remark  was  made  by 
Dr.  Foote  to  Dr.  Hutchinson.  He  said,  ^Doctor,  it 
is  just  as  you  said.'  My  wife  next  asked  the  ques- 
tion 'What  is  it?'  He  said,  'It  is  an  ovarian  tumor, 
no  doubt  about  it.' "  The  examination  referred  to 
by  the  witness  did  not  consume  to  exceed  ten  min- 
utes and  was  made  without  the  assistance  of  in- 
struments or  of  an  anaesthetic  of  any  kind.  The 
plaintiff  called  as  witnesses  several  physicians 
and  surgeons,  who  concur  in  the  opinion  that  an 
operation  should  not  be  attempted  for  a  suspected 
uterine  or  ovarian  tumor  without  a  most  thorough 
examination  of  the  person  of  the  patient;  and 
they  agree  that  in  all  cases  of  doubt,  where  the 
theory  of  pregnancy  is  excluded,  the  uterus  should 
be  explored  by  means  of  a  sound  in  order  to  ascer- 
tain the  depth  of  that  organ.  One  witness.  Dr. 
CJrummer,  testified  as  follows: 

Q.  Is  there  any  case  except  in  which  the  tumor 
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has  attained  such  a  size  where  the  life  of  the 
patient  demands  its  immediate  removal^  in  which 
it  can  be  said  that  the  sounding  of  the  uterus 
might  be  omitted  from  the  diagnosis  of  the  case 
and  still  an  attempt  be  made  to  perform  an 
operation? 

A.  No,  I  think  there  would  be  nothing  to  justify 
an  operation  in  the  case  except  something  that 
would  threaten  the  life  of  the  patient  ♦  ♦  ♦ 
A  complete  and  thorough  examination  of  the  case 
where  an  abdominal  tumor  is  suspected  would 
be  by  several  methods;  first,  by  palpation,  which 
simply  means  the  use  of  the  hands  over  the  abdo- 
men; a  feeling  of  the  parts  by  careful  manipula- 
tion of  the  hands  over  the  abdomen,  and  percus- 
sion or  tapping  of  the  parts  with  the  fingers  exter- 
nally, or  with  some  instrument  to  get  the  sounds 
elicited  by  percussion;  an  examination  of  the 
parts  that  can  be  reached  through  the  vagina;  by 
measurement  of  the  abdomen  as  to  the  breadth 
and  height  of  the  mass;  an  examination  with  the 
vaginal  speculum;  and  in  many  other  cases,  and 
in  all  case  of  doubt  where  pregnancy  is  absent, 
the  use  of  the  uterine  sound.     ♦     ♦     ♦ 

Q.  Are  the  methods  of  examination  you  have 
suggested  necessary  and  indispensable  to  a  care- 
ful and  proper  examination  of  the  patient  where 
pregnancy  does  not  exist  and  the  presence  of  a 
tumor  is  suspected? 

A.  Yes,  sir;  of  course  where  there  is  a  prospect 
of  an  operation,  it  always  demands  a  more  careful 
examination  if  possible  than  a  man  would  make 
simply  for  the  purpose  of  trying  to  tell  the  patient 
in  a  general  way  what  the  matter  is.  The  very 
fact  that  a  man  is  going  to  make  an  operation 
increases  his  responsibility  in  diagnosing  the  case, 
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and  he  had  better  make  a  mistake  where  he  is  not 
going  to  operate  than  where  he  is. 

Dr.  Somers,  another  witness,  testified  that  the 
surgeon  should  be  able,  by  means  of  conjoined 
manipulation,  i.  e.,  a  digital  exploration  of  the 
vagina  with  one  hand  and  the  manipulation  of 
the  abdomen  with  the  other  to  determine  "to  a 
tolerable  certainty"  the  size  and  location  of  the 
tumor,  and  whether  it  is  liquid  or  solid;  that  if 
connected  with  the  uterus  it  is  pretty  certain  to 
be  solid,  and  if  connected  with  the  ovaries  it  is 
pretty  certain  to  be  a  cyst 

It  is  not  pretended  that  there  was  in  this  in- 
stance any  suspicion  of  pregnancy,  and  no  ob- 
jection existed  on  that  ground  to  the  exploration 
of  the  uterus  in  determining  the  location  and 
character  of  the  tumorous  growth.  Nor  can  it  on 
the  record  before  us  be  contended  that  this  case 
is  within  the  other  exception  mentioned  by  Dr. 
Crummer,  viz.,  where  the  condition  of  the  patient 
is  so  critical  as  to  require  heroic  treatment,  and 
where  an  operation  is  justifiable  as  a  last  resort 
without  the  precautionary  sounding  of  the  uterus. 
The  testimony  of  the  medical  witnesses  tends 
therefore  directly  to  prove  the  wrong  alleged,  viz., 
negligence  in  the  examination  of  the  plaintiff's 
wife  and  the  consequent  unfortunate  result 
thereof.  We  agree  with  counsel  for  defendants 
that  physicians  and  surgeons  are  not  required  to 
exercise  the  utmost  degree  of  care  or  to  possess 
the  highest  attainable  skill  in  their  profession. 
They  do,  however,  by  virtue  of  the  relation  as- 
sumed by  them  toward  patients,  impliedly  en- 
gage that  they  possess  ordinary  skill  and  that 
they  will  in  the  course  of  their  employment 
exercise  such   necessary   and  proper   care   and 
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attention  as  may  reasonably  be  expected  from 
members  of  their  profession  under  like  circum- 
stances. {Barney  v.  Prnkhatrij  29  Neb.,  350;  Hctcitt 
v.  Eisenbarty  36  Neb.,  794;  Smothers  v.  Uank^j  34 
la.,  286;  Branner  v.  Stornionty  9  Kan.,  51;  Ely  v. 
Wilbur,  49  N.  J.  Law,  685;  Sftmll  v.  Howard,  128 
Mass.,  131;  Ordronaux,  Medical  Jurisprudence, 
42.)  The  rule  above  stated  is  not  limited  in  its  ap- 
plication to  physicians  and  surgeons,  but  applies 
with  equal  force  to  the  members  of  all  profes- 
sions, including  attorneys  and  counselors  at  law, 
who  assume  to  possess  technical  knowledge  or 
skill. 

There  being  competent  proof  upon  the  vital 
issue  of  the  case  and  tending  to  sustain  the  cause 
of  action  charged  against  one  of  the  defendants, 
a  question  was  presented  for  submission  to  the 
jury,  and  the  direction  in  favor  of  both  defend- 
ants at  the  conclusion  of  the  plaintiff's  evidence 
was  error  calling  for  a  reversal  of  the  judgment 
so  far  at  least  as  it  applies  to  the  defendant  Dr. 
Foote.  It  remains  to  be  determined  whether  the 
court  erred  in  directing  a  verdict  in  favor  of  Dr. 
Hutchinson.  Upon  that  question  the  conclusion 
reached  from  an  examination  of  the  record  is  that 
the  engagement  and  responsibility  of  the  last 
named  defendant  terminated  with  the  employ- 
ment of  Dr.  Foote.  When  first  consulted  upon 
the  subject,  he  advised  the  plaintiff  to  consult 
some  physician  who  was  a  specialist  in  that  line, 
saying  that  he  did  not  consider  himself  qualified 
to  perform  the  required  operation.  To  the  ques- 
tion "Did  Dr.  Hutchinson  say  who  you  had  better 
go  to?"  the  plaintiff  answered,  "I  don't  think  he 
advised  any  one  very  strong.  The  idea  was  to 
get  the  best  doctor."    He  testified  further  that 
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just  before  the  operation  he  made  inquiry  respect- 
ing Dr.  Foote's  charges,  to  which  the  latter  an- 
swered, "The  ordinary  fee  for  such  an  operation 
is  from  |300  to  |500,  but  Dr.  Hutchinson  tells  me 
you  are  a  poor  man  and  work  for  your  living.  I 
have  concluded,  therefore,  to  make  it  f200.'' 
There  was  some  talk  at  that  time  about  security 
for  Dr.  Footers  bill,  the  plaintiff  not  being  pro- 
vided with  ready  money,  but  before  it  was  given 
Dr.  Hutchinson  renewed  an  offer  previously  made 
to  advance  the  necessary  funds  on  the  plaintiff's 
personal  note,  which  offer  was  accepted  and  the 
money  thus  advanced  was,  a  few  days  later,  by 
the  plaintiff  remitted  to  Dr.  Foote  at  Omaha.  Dr. 
Hutchinson's  generosity  in  that  regard,  and  the 
interest  shown  by  him  in  the  case,  finds  a  ready 
explanation  in  the  intimate,  personal,  and  church 
relations  existing  between  himself  and  the  plaint- 
iff's family.  His  attitude  toward  the  case  after 
surrendering  the  patient  to  the  care  and  treat- 
ment of  Dr.  Foote  was  that  of  a  friend  and  coun- 
selor only,  and  in  no  sense  that  of  a  physician 
or  surgeon.  The  direction  in  his  favor  was  ac- 
cordingly right  and  the  judgment  as  to  him  will 
be  affirmed.  Judgment  for  defendant  Hutchin- 
son affirmed.    Judgment  for  defendant  Foote 


Bbyershd. 
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0.  A.  Mankbr  v.  L.  p.  Sinh. 

Filed  Apbel  7, 1896.    No.  6424. 

1.  Batlsf action  of  Judgment.  The  district  court  may,  on  mo- 
tion and  satisfactory  proof  that  a  judgment  had  been 
fully  paid  or  satisfied  by  the  act  of  the  parties  thereto, 
order  it  discharged  and  canceled  of  record. 

t.  Beplevin:  Alternative  Judgment:  Satisfaction.  The 
plaintiff  against  whom  in  an  action  of  replevin  judgment 
had  been  rendered  for  the  return  of  the  property  in  dis- 
pute, or  for  the  value  thereof  in  case  it  could  not  be  re- 
turned, paid  the  amount  of  costs  assessed  against  him, 
also  the  damage  awarded  for  the  wrongful  detention  of 
the  property,  and  thereupon  made  a  sufficient  tender  of 
said  property  to  the  defendant.  Held,  A  discharge  of  the 
alternative  judgment,  and  that  satisfaction  thereof 
should  on  his  motion  be  entered  of  record. 

Error  from  the  district  court  of  Cass  county. 
Tried  below  before  Chapman,  J. 

m 

Allen  Beesmiy  for  plaintiff  in  error. 
Wooley  d  Oibacnj  contra. 

Post,  C.  J. 

This  cause  was  before  us  at  a  previous  term,  at 
which  time  a  judgment  for  the  defendant  in  error 
was  reversed,  with  directions  to  the  district  court 
for  Cass  county  to  enter  an  alternative  judgment 
upon  the  verdict  of  the  jury  for  a  return  of  the 
property  replevied,  or  for  its  value  in  case  a  re- 
turn thereof  could  not  be  had.  (See  Manker  v. 
8in€j  35  Neb.,  746.)  Judgment  having  been  ren- 
dered in  accordance  with  the  mandate  of  this 
court,  the  plaintiff  in  error,  who  is  also  plaintiff 
below,  tendered  to  the  defendant  the  property  in 
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controversy  at  the  place  where  it  was  taken  from 
the  latter  by  virtue  of  the  order  of  replevin.  He 
also  paid  to  the  clerk  of  the  district  court  the 
sum  of  f 24.63,  costs  assessed  against  him,  and  the 
further  sum  of  f  1,  being  the  damage  awarded  by 
the  jury  for  the  wrongful  detention  of  said  prop- 
erty, and  thereupon,  by  motion,  sought  to  have  the 
alternative  judgment  against  him  discharged  and 
satisfaction  thereof  entered  of  record.  The  evi- 
dence upon  which  said  motion  was  heard  and  de- 
termined is  not  made  a  part  of  the  record,  although 
the  facts  as  found  are  substantially  as  alleged 
in  the  motion,  judged  by  the  following  entry: 
"And  now  on  this  29th  day  of  May,  1893,  it  being 
one  of  the  days  of  the  regular  1893  term  of  this 
court,  this  cause  came  on  for  decision  on  the 
motion  of  the  plaintiff  for  a  cancellation  of  the 
judgment  herein,  and  the  court,  being  well  and 
fully  advised  in  the  premises,  doth  And  that  the 
plaintiff,  after  the  judgment  was  rendered  upon 
the  mandate  from  the  supreme  court  in  this 
cause,  tendered  to  defendant  the  property  replev- 
ied in  this  cause,  and  made  said  tender  at  the 
place  where  said  property  was  taken  from  the 
defendant  under  the  writ  of  replevin,  and  that 
plaintiff  offered  to  return  said  property  to  defend- 
ant, and  that  plaintiff  has  made  a  sufficient  tender 
of  said  property  to  defendant,  but  the  court  being 
of  the  opinion  that  there  is  no  authority  in  this 
proceeding  to  cancel  the  alternative  judgment, 
the  court  refuses  to  interfere  with  said  judgment, 
to  which  ruling  and  action  the  plaintiff  and  de- 
fendant each  excepts." 

The  object  of  this  proceeding  is  to  secure  a  re- 
versal of  the  foregoing  order  and  for  the  remand- 
ing of  the  cause  in  order  that  the  judgment  de- 
51 
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scribed  may  be  satisfied  of  record  under  the  di- 
rection of  the  district  court.  The  finding  being 
in  favor  of  the  plaintiff  aB  to  the  alleged  tender 
of  the  property,  and  payment  of  the  costs  and 
damage  for  the  wrongful  detention  of  such  prop- 
erty being  undisputed,  our  investigation  is  con- 
fined to  a  single  question  of  practice,  viz.,  whether 
the  judgment  defendant  may  in  such  case  proceed 
in  a  summary  manner  by  motion  for  the  satis- 
faction of  the  judgment  against  him,  or  whether 
his  remedy  is  by  bill  in  equity  or  other  appropri- 
ate action.  It  is  by  section  322,  Code  of  Civil 
Procedure,  among  other  things  provided  that 
"w^henever  any  judgment  is  paid  off  and  dis- 
charged, the  clerk  shall  enter  such  fact  upon  the 
judgment  record  in  a  column  provided  for  that 
purpose."  Courts  of  general  jurisdiction  have 
an  inherent  supervisory  control  over  their  judg- 
ments and  decrees.  They  may  award  process 
for  the  enforcement  of  their  judgments  and 
orders,  and  may,  whenever  necessary  in  order 
to  correct  or  prevent  abuse  thereof,  stay  or 
quash  any  execution  or  other  writ  issued  by 
their  authority.  The  clerk  is  but  the  hand  of 
the  court,  and  whatever  he  is  required  to  do  in 
the  discharge  of  his  duties  toward  litigants  or 
others  may  be  enforced  by  the  command  of  the 
court;  and  the  duty  to  satisfy  of  record  a  judg- 
ment or  decree,  upon  full  performance  by  the 
party  bound  thereby,  follows  as  a  necessary  inci- 
dent of  the  power  of  the  court  to  enforce  its  or- 
ders. (See  Briggs  v.  Thompson^  20  Johns.  [N.  Y.], 
294;  Shaw  v.  Dtcighty  27  N.  Y.,  244;  Harper  v. 
Graham,  20  O.,  105;  Lough  v.  Pitman,  26  Minn., 
345;  Black,  Judgments,  sec.  1014  et  seq.)  That 
an  action  may,  in  a  proper  case,  be  maintained 
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for  the  cancellation  of  a  judgment  after  payment 
in  full,  or  on  account  of  facts  amounting  to  an 
accord  and  satisfaction,  is  not  doubted,  although 
the  remedy  by  that  means  is  at  most  cumulative. 
The  plaintiff  in  the  case  at  bar  has,  according  to 
the  finding  of  the  district  court,  satisfied  the  judg- 
ment by  a  return  of  the  property  replevied.  True, 
it  may  be  inferred  from  the  record  that  the  de- 
fendant, for  reasons  not  disclosed,  refused  to  re- 
ceive the  property  when  returned  in  obedience 
to  the  judgment  in  his  favor,  but  that  fact  can- 
not, in  view  of  the  finding  of  the  district  court, 
be  regarded  as  material.  The  question  is  not 
whether  the  defendant  in  a  replevin  suit  may, 
upon  any  conceivable  state  of  facts,  refuse  to  ac- 
cept the  property  in  dispute  when  tendered  pur- 
suant to  an  alternative  judgment  in  his  favor 
and  afterward  assert  a  substantial  right  there- 
under, but  whether,  upon  the  facts  of  the  case 
before  us,  the  return  of  the  property  operated  to 
discharge  the  alternative  judgment  That  ques- 
tion must,  as  we  have  seen,  be  answered  in  the 
affirmative.  It  follows  that  the  order  complained 
of  should  be  reversed  and  the  cause  remanded 
with  directions  to  satisfy  of  record  the  judgment 
herein  mentioned. 

Beybrsed. 


John  W.  Allsman  v.  William  Daley. 

Filed  Afbh:.  7, 1896.    No.  6465. 

Sni&ciency  of  Evidence:  Review.  This  case  presents  ques- 
tions of  fact  only,  and  the  judgment,  being  supported  by 
sufficient  evidence,  should  not  be  disturbed. 
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Error  from  the  district  court  of  Saline  county. 
Tried  below  before  flAsriNGS,  J, 

Abbott  d  Abbottf  for  plaintiff  in  error. 
^asting$  d  McGintie^  contra* 

Post,  C.  J. 

The  defendant  in  erfor,  plaintiff  below,  recov- 
ered a  judgment  against  the  plaintiff  in  error  in 
the  sum  of  f  63.35,  upon  a  finding  of  the  district 
court  for  Saline  county,  and  which  it  is  sought  to 
reverse  by  means  of  this  proceeding.  The  finding 
referred  to  is,  in  substance,  that  one  Judy,  with 
the  knowledge  and  approval  of  the  defendant  be- 
low, and  without  the  plaintiff's  consent,  took  pos- 
session of  a  sulky,  the  property  of  the  latter,  to  be 
used  during  certain  races  then  impending;  that 
said  sulky,  while  so  in  the  possession  of  the  said 
Judy,  was,  through  the  negligence  and  improper 
driving  of  the  latter,  damaged  to  the  amount  of 
$58.15,  and  for  which,  with  interest,  judgment 
was  ordered. 

The  sole  question  presented  by  the  record  is 

that  of  the  sufficiency  of  the  evidence  to  sustain 

the  finding  of  the  district  court.   The  utmost  that 

can  be  claimed  by  the  plaintiff  in  error  is  that  the 

finding  is  against  the  weight  of  the  evidence;  but 

that  proposition  cannot  be  conceded.      On  the 

contrary,  the  finding  and  judgment  appear  to  be 

supported  by  the  decided  weight  of  the  evidence 

and  must  be 

Affirmed. 
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Obigago,  Burlington  &  Quincy  RAiiiROAD  Com- 
pany V.  M.  C.  Steel,  Receiver  of  Bbatbiob 
.    Bapid  Transit  &  Power  Company. 

Filed  April  7, 1896.    No.  6355. 

1.  Bailroad  CompanieB:  Easements:  Street  CROssmas.  Aa 
ordinance  authorizing  the  crossing  of  the  .streets  of  a 
city  by  the  tracks  of  a  railroad  company  confers  upon 
the  corporation  therein  named  no  exclusive  use  of  such 
crossing,  but  a  use  to  be  enjoyed  in  common  with  the 
general  public. 


:  :   Street  Railways:   Damaobs.    A  railroad 

company  which  has  by  ordinance  acquired  a  permanent 
easement  in  the  streets  of  a  city,  is  not  entitled  to  com- 
pensation from  a  street  railway  company  as  a  condition 
to  the  crossing  of  its  tracks  by  the  latter  under  a  grant 
of  power  from  the  city. 


Calvert  v.  State,  34  Neb.,  616,  distinguished. 


Error  from  the  district  court  of  Cage  county. 
Tried  below  before  Babcock,  J. 

John  H.  ArMSy  A.  Hazletty  and  J.  W.  Deioeese,  for 
plaintiff  in  error: 

The  defendant  should  be  required  to  compen- 
sate plaintiff  for  damages  as  a  condition  preced- 
ent to  constructing  and  using  a  crossing  over  the 
latter's  right  of  way.  {Nwhols  v.  Ann  Arbor  &  Y. 
St.  R.  Co.,  87  Mich.,  361;  Ford  v.  Santa  Cruz  R.  Co., 
59  Cal.,  290;  McQuaid  v.  Portland  &  V.  R.  Co.,  18 
Ore.,  237;  Sixth  Avenue  R.  Co.  v.  Kerr,  72  N.  Y., 
330;  Fidelity  Trvst  &  Safety  Yanlt  Co.  v.  Mobile  St 
R.  Co.,  53  Fed.  Rep.,  687;  In  re  Rochester  Water 
Commissioners,  66  N.  Y.,  413;  People  v.  Dutchess  d 
C.  R.  Co.,  58  N.  Y.,  152;  People  v.  Chicago  &  A.  R. 
Co.,  67  111.,  118;  In  re  Trenton  Water  Power  Co.,  20 
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N.  J.  Law,  659;  People  v.  Troy  &  B.  R.  Co.,  37  How. 
Pr.  [N.  Y.],  427;  State  v.  Northern  R.  Co.,  9  Rich. 
[S.  Oar.],  247;  State  v.  Minneapolis  d  St.  L.  R.  Co., 
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Post,  C.  J. 

A  question  distinctly  presented  by  this  record 
is  whether  a  steam  railroad  company,  which  has 
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by  ordinance  acquired  a  permanent  easement  in 
the  streets  of  a  city,  is  entitled  to  compensation 
from  a  street  railway  company  as  a  condition  to 
the  crossing  of  its  tracks  by  the  latter  under  a 
grant  of  power  from  the  city.  Adjudications  di- 
rectly in  point  are  by  no  means  numerous,  al- 
though the  question  appears,  whenever  presented 
for  determination,  to  have  been  resolved  in  the 
negative  as  an  independent  proposition,  unaf- 
fected by  the  inquiry  whether  street  car  tracks 
are,  or  are  not,  an  additional  burden  upon  ad- 
joining private  property. 

In  New  Torkj  N.  H.  &  H.  R.  Co.  v.  Bridgeport 
Traetion  Co.j  32  Atl.  Rep.  [Conn.],  953,  the  iden- 
tical question  was  presented  upon  the  applica- 
tion of  the  plaintiff  for  an  injunction  to  restrain 
the  threatened  crossing  by  the  defendant  of  its 
tracks  in  the  city  of  Bridgeport.  In  the  opinion 
of  the  court  reversing  the  decree  below  for  the 
plaintiff,  this  language  is  used :  "It  is  further 
insisted  that  these  special  grants,  if  otherwise 
effectual,  give  the  defendant  no  right  to  construct 
the  crossing  without  first  making  compensation 
for  the  direct  damage  it  will  do  to  the  plaintiff's 
property.  The  injunction  was  asked  to  prevent 
a  threatened  obstruction  of  the  plaintiff's  right 
of  way.  It  is  not  alleged  or  found  that  it  owns 
the  fee  of  the  highway.  It  has  only  a  right  to 
cross  it  at  grade.  The  defendant's  tracks  are 
laid  upon  the  highway  by  the  authority  of  the 
state  and  as  a  highway  for  public  travel.  We 
are  not  called  upon  to  consider  whether  electric 
cars  impose  any  additional  burden  upon  land  oc- 
cupied for  a  highway  for  which  the  owner  of  such 
land  can  claim  compensation.  The  plaintiff  is 
not  in  a  position  to  raise  that  question.    It  claims 
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that  the  proposed  crossing  at  Fairfield  avenue 
will  affect  the  safe  and  beneficial  use  of  its  right 
of  way  at  that  point,  and  thereby  impair  the 
general  value  of  its  franchises  and  property.  But 
it  holds  these  subject  to  the  police  power  of  the 
state,  under  which  the  use  of  highways  for  all 
purposes  of  public  travel  is  fully  within  the  con- 
trol of  the  legislature.'' 

The  supreme  court  of  Indiana,  in  Chicago  d  G. 
T.  R.  Co.  V.  Whiting,  H.  &  E.  C.  St.  R.  Co.,  139  Ind., 
297,  affirmed  a  decree  of  the  circuit  court  re- 
straining the  defendant  below — a  steam  railroad 
company — from  interfering  with  the  construc- 
tion of  the  plaintiflf's  street  car  line  across  its 
tracks  in  the  city  of  Hammond.  Referring  to  the 
question  of  compensation  it  is  there  said:  "Ap- 
pellant contends  that  this  will  be  a  burden  and 
a  hindrance  to  the  free  and  unobstructed  use  of 
the  appellant's  steam  railway,  whiA  it  is  claimed 
is  a  taking  of  private  property  without  just  com- 
pensation, in  violation  of  the  constitution.  True, 
it  is  a  hindrance  and  an  obstruction  to  the  use 
of  appellant's  steam  railway.  But  having  ob- 
tained its  right  of  way  subject  to  the  burden  of 
the  easement  in  the  public  generally,  and  the 
street  railway  being  entitled  to  the  use  of  that 
easement,  all  the  rights  appellant  obtained  in  the 
street  for  its  steam  railway  were  subject  to  the 
right  of  the  street  railway  to  use  the  street  In 
short,  the  appellant's  rights  obtained  in  the  use 
of  the  streets  for  its  steam  railway  were  subject 
to  the  burden  of  the  appellee's  use  thereof,  in 
the  ordinary  and  proper  manner,  for  its  street 
railway.  The  complaint  shows  that  appellee  was 
only  proposing  to  use  the  streets  at  the  crossings, 
in  the  ordinary  and  in  a  proper  manner,  for  the 
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construction  of  street  railway  crossings,  and  that 
it  had  been  hindered  and  obstructed  therein  by 
the  appellant  by  the  use  of  force.  It  would 
therefore  not  be  a  taking  of  private  property 
without  just  compensation,  because  it  does  not 
propose  to  take  from  appellant  anything  it  ever 
owned.  It  never  owned  its  right  of  way  over  and 
across  the  streets  named  free  from  the  burden 
of  the  public  easement,  a  part  of  which  belongs 
to  the  appellee,  the  street  railway." 

In  Du  Bois  T.  P.  R.  Co.  t\  Buffalo  R.  &  P.  R.  Co.^ 
149  Pa,  St,  1,  the  supreme  court  approve  of  an 
opinion  by  the  common  pleas  judge,  from  which 
we  quote  the  following:  "There  is  therefore  no 
such  injury  or  damage  done  to  the  respondent's 
rights  as  are  the  subject  of  compensation  in 
damages.  The  crossing  of  its  track  by  the  pas- 
senger railway  company  gives  no  greater  right 
to  damages,  in  the  view  we  take  of  the  case,  than 
it  would  have  if  the  claim  was  made  against  an 
omnibus  line." 

The  same  question  was  carefully  considered  by 
the  supreme  court  of  Illinois  in  Chicago^  B.  d  Q. 
R.  Co.  V.  West  Chkayo  8.  R.  Co.,  156  ill.,  255,  in 
which  it  is  held  that  an  ordinance  of  the  city  of 
Chicago  authorizing  the  plaintiff  to  lay  and  op- 
erate tts  tracks  across  certain  streets  did  not 
confer  upon  it  an  exclusive  use  of  such  crossings, 
but  a  use  thereof  to  be  enjoyed  in  common  with 
the  public;  also  that  a  railroad  company  which 
has  acquired  a  permanent  easement  in  the  streets 
crossed  by  its  tracks  is  not  entitled  to  compensa- 
tion for  the  crossing  of  such  tracks  by  a  street 
railway  company  under  permission  from  the  city, 
such  easement  being  subordinate  to  the  rights  of 
the  public,  and  the  use  of  street  cars  being  a  le- 
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gitimate  exercise  of  the  public  right  is  in  no  sense 
a  violation  thereof. 

There  are  to  be  found  many  cases  which  rest 
upon  the  same  principle  as  the  foregoing,  and  in 
harmony  therewith,  but  involving  controversies 
between  railroad  companies  or  between  street 
railway  companies  claiming  superior  easements 
in  public  streets.  (See  Kansas  Cityj  St.  J.  d  (7.  B. 
R.  Co.  V.  St.  Joseph  T.  R.  Co.,  97  Mq.,  457;  Highlajid 
Avenue  &  B.  R.  Co.  v.  Birmingham  U.  R.  Co.,  9  So. 
Rep.  [Ala.],  568;  MarJc^t  Street  R.  Co.  v.  Central  R 
Co. J  51  Cal.,  583;  Omnha  Horse  R.  Co.  v.  Cable 
Tramxmy  Co.,  32  Fed.  Rep.,  729.) 

Calvert  v.  State,  34  Neb.,  616,  cited  as  opposed 
to  the  conclusion  announced,  is  not  in  point,  as 
that  case  turned  upon  an  entirely  diflferent  ques- 
tion. True  the  subject  here  involved  was  there 
suggested,  although  incidentally,  bb  shown  by  the 
following  language  of  Maxwell,  C.  J.,  on  page 
632:  "Whether  the  right  exists  to  construct  such 
a  track  across  the  network  of  railway  tracks 
where  trains  are  being  constantly  made  up,  we 
do  not  decide,  because  the  question  is  not  pre- 
sented.'' 

The  doctrine  of  the  cases  cited,  and  which 
to  us  appears  altogether  reasonable  and  sound, 
is  that  a  railroad  company  acquires  no  exclusive 
use  of  streets  crossed  by  its  tracks  with  the  con- 
sent of  the  city  or  other  municipal  body,  but  must 
enjoy  the  right  so  conferred  in  common  with  the 
general  public;  that  it  is  presumed  to  have  con- 
templated the  adoption  of  such  improved  means 
of  travel  as  the  exigencies  of  the  case  require  in 
order  to  best  subserve  the  public  interests  and 
necessities;  and  that  any  mere  inconvenience  suf- 
fered by  it  on  account  of  the  crossing  of  its  lines 
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by  the  tracks  of  street  railways  by  permission  of 
the  proper  authorities  is  damnnm  absque  injuriu. 
There  are  other  questions  presented  by  the  rec- 
ord and  other  sufficient  reasons  for  affirming  the 
decree  of  the  district  court,  but  which,  in  view  of 
the  conclusion  above  stated,  need  not  be  noticed. 

Affirmed. 


FARiiBRS  &  Merchants  Insurance  Company  v.    g  gj] 

Jacob  Peterson.  

Filed  Apbh:.  7, 1896.    No.  6474. 

1.  Influntnoe:  Title  of  Insured:  Evidence.  A  policy  of  in- 
surance is  prima  facie  an  admission,  by  the  insurers,  of 
the  title  of  the  insured  tp  the  property  embraced  in  the 
policy.  Western  Hwse  d  Cattle  Ins,  Co.  v.  Scheidle,  18 
Neb.,  495,  followed. 

2. :  Incumbrances:  Pleading.    In  an  action  on  a  policy 

of  insurance,  a  breach  of  the  contract  thereof,  such  as 
incumbering  the  property,  Is  a  matter  of  defense  to  be 
pleaded  and  proved  by  the  company,  and  it  is  not  in- 
cumbent upon  the  insured  to  negative  the  fact  in  the 
first  instance  either  In  pleading  or  proof. 

I. : : .    The  reply  in  this  case  held  to  admit 

that  the  provision  for  forfeiture  of  the  insurance  if  the 
property  should  be  incumbered  was  one  of  the  stipula- 
tions of  the  contract  of  insurance,  but  that  it  did  not 
admit  the  signing  of  the  application  alleged  in  the 
answer,  nor  the  mortgaging  of  the  property  by  the 
insured. 

Error    from    the    district    court   of   Cuming 
county.    Tried  below  before  Norris,  J. 

J.  0.  Crawfordj  for  plaintiff  in  error. 

A.  R.  Oleson  and  C.  (7,  McNish^  contra. 
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Habrison,  J. 

On  the  8th  day  of  October,  1892,  the  defendant 
In    error    commenced    this    action    against    tlie 
plaintiff  in  error  in  the  district  conrt  of  Cuming 
connty  to  recover  the  sum  of  f  1,250,  alleged  to  be 
his  due  by  reason  of  the  destruction  by  fire  of 
property  of  which  he  was  the  owner,  and  cover- 
ing which  and  insuring  him  against  such  destruc- 
tion he  held  a  policy  issued  by  plaintiff  in  error, 
hereinafter  referred  to  as  the  "company."    An 
answer  and  a  reply  were  filed  whereby  issues 
were  joined  and  a  trial  thereof  had  before  the 
court  and  a  jury.     The  defendant  in  error  was 
Bwom  and  testified.     The  issuance  of  the  policy 
and  the  insurance  thereby  of  the  property  had 
been  established  by  the  pleadings.     During  the 
time  the  defendant  in  error  was  testifying  in  his 
own  behalf  it  was  admitted  on  the  part  of  the 
company  that  the  premium,  or  consideration  for 
the  contract  of  insurance,  had  been  paid  by  de- 
fendant in  error;  that  of  the  property  insured 
there  had  been  destroyed  by  fire  of  date  January 
29,  1892,  sufficient  to  aggregate  in  value  ?1,097; 
that  due  notice  of  the  loss  had  been  given  and 
demand  made  for  payment.     It  was  proved  that 
no  payment  had  ever  been  made.     At  the  close 
of  his  own  testimony,  with  the  facts  as  just  indi- 
cated either  admitted  or  proved,  the  defendant 
in  error  rested  his  case.     For  what  further  oc- 
curred at  this  stage  of  the  proceedings  we  will 
quote  from  the  record:  "At  this  time  the  defend- 
ant moved  that  the  case  be  dismissed  for  the 
reason  that  it  is  incumbent  upon  the  plaintiff  to 
prove,  as  alleged,  that  he  has  kept  and  performed 
his  part  of  the  agreement,  which  they  haven't 
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attempted  to  prove.  Motion  overruled,  to  which 
ruling  defendant  excepts.  Whereupon  defendant 
rested.  At  this  time  plaintiff  asked  the  court  to 
instruct  the  jury  to  return  a  verdict  for  plaintiff 
for  the  amount  of  |1,097  and  interest  from  the 
29th  day  of  January,  1892.  At  this  time  the  de- 
fendant asked  the  court  to  instruct  the  jury  that 
they  cannot  bring  in  a  verdict  for  the  plaintiff 
exceeding  the  amount  defendant  offered  to  ad- 
mit, tl90.63.  Instruction  asked  for  by  plaintiff 
given,  to  which  instruction  defendant  excepts. 
Instructions  asked  for  by  defendant  denied,  to 
which  ruling  defendant  excepts."  The  jury,  in 
accordance  with  the  instruction  of  the  court,  re- 
turned a  verdict  for  plaintiff  in  the  sum  of 
f  1,132.20,  being  the  |1,097  and  interest  thereon, 
and  after  motion  for  new  trial  heard  and  over- 
ruled, judgment  was  rendered  for  such  sum. 
The  case  is  presented  here  by  error  proceedings 
in  behalf  of  the  company. 

It  is  urged  that  the  defendant  in  error  did  not 
prove  his  ownership  of  the  insured  property, 
either  at  the  time  of  its  insurance  or  of  its  de- 
struction by  fire.  On  this  point  it  may  be  said 
it  has  been  held  by  this  court :  "A  policy  of  insur- 
ance is  prima  facie  an  admission  by  the  insurers 
of  the  title  of  the  insured  to  the  property  em- 
braced in  the  policy."  (Western  Horse  d  Cattle  Ins, 
Co.  V.  Schsidle,  18  Neb.,  495.)  In  the  text  of  the 
opinion  in  that  case  it  was  observed:  "The  mere 
fact  of  the  contract  of  insurance  being  effected, 
should,  we  think,  be  enough  prima  facie  to  prove 
the  ownership  of  the  property.  If  the  contract 
was  procured  by  fraud  and  such  ownership  did 
not  exist,  or  if  the  insurance  was  simply  a  wager 
policy,  it  was  proper  matter  of  defense,  and  if 
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relied  upon  should  be  pleaded  as  a  defense.  The 
same  may  be  said  of  the  second  objection,  that 
it  is  not  alleged  that  defendant  in  error  was  the 
owner  of  the  horse  at  the  time  of  his  death. '^ 

It  is  insisted  that  the  defendant  in  error,  having 
pleaded  in  his  petition  that  he  kept  and  per- 
formed all  and  singular  the  conditions  of  the 
policy  on  his  part  to  be  kept  and  performed,  and 
this  allegation  being  denied  in  the  answer  of  the 
company,  it  devolved  on  plaintiff  in  error  to  prove 
that  there  had  been  no  breach  of  the  condition  of 
the  policy  by  which  it  was  stated  that  it  was 
avoided  if  the  property  was  mortgaged  or  incum- 
bered while  insured.  This  was  a  matter  of  de- 
fense, and  it  was  for  the  company  to  allege  it  and 
I»rove  it,  and  it  was  not  the  duty  of  the  insured  to, 
in  the  first  instance,  negative  the  fact  that  the 
property  had  been  mortgaged,  in  either  pleading 
or  proof,  or  to  prove  it  under  the  general  allega- 
tions in  respect  to  the  conditions  of  the  policy 
hereinbefore  set  forth.  {Butternut  Mfg.  Go.  v.  Man- 
ufacturers Mutual  Fire  Ins,  Co.,  47  N.  W.  Rep., 
[Wis.],  366;  Ferine  v.  Grand  Lodge  A.  O.  U.  W.,  53 
N.  W.  Rep.  [Minn.],  367;  Price  v.  Phcenix  Mutual 
Ins.  Go.y  17  Minn.,  497;  Bank  of  River  FalU  v.  Ger- 
man-Ameriean  Ins.  Co.y  40  N.  W.  Rep.  [Wis.],  506.) 

For  a  thorough  understanding  of  the  further 
question  discussed  in  the  briefs  it  will  be  neces- 
sary to  know  fully  certain  allegations  of  the  an- 
swer of  the  company  and  the  reply  thereto.  In 
the  answer  it  was  alleged: 

"This  defendant,  for  further  answer  to  plaint- 
iff's petition,  says  that  prior  to  the  issuance  of 
the  policy  of  insurance  to  the  plaintiff  by  this 
defendant  the  plaintiff  made  a  written  applica- 
tion for  said  insurance  in  which  he  stated  that 
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none  of  said  property  was  incumbered  in  any  way, 
together  with  various  other  statements  therein 
contained,  a  copy  of  which  application  is  hereto 
attached  and  made  a  part  hereof  and  marked 
exhibit  *A;'  that  relying  upon  the  truth  of  the 
statements  therein  contained  the  defendant  is- 
sued the  policy  insuring  the  property  in  said  ap- 
plication described. 

"8.  That  the  said  policy  of  insurance  sued  on 
in  this  action  contains  the  following  conditions: 
*This  insurance  is  based  on  the  representations 
contained  in  the  assured's  application  of  even 
number  herewith,  on  file  in  the  company's  office 
in  Lincoln,  Nebraska,  each  and  every  statement 
of  which  is  hereby  specifically  made  a  warranty 
and  a  part  hereof;  and  it  is  agreed  that  if  any 
false  statements  are  made  in  said  application 
this  policy  shall  be  void  *  *  *  or  if  the  prop- 
erty be  or  shall  hereafter  become  mortgaged  or 
incumbered;  or  upon  commencement  of  foreclos- 
ure proceedings;  or  in  case  any  change  shall  take 
place  in  the  title,  possession,  or  interest  of  the  as- 
sured in  the  above  mentioned  property ;  or  if  this 
policy  shall  be  assigned  ♦  ♦  ♦  then,  in  each 
and  every  one  of  the  above  cases,  this  policy  shall 
be  null  and  void ;'  that  notwithstanding  the  repre- 
sentations made  by  the  plaintiff  in  his  applica- 
tion, on  the  faith  of  which  said  policy  was  issued, 
and  notwithstanding  the  conditions  contained  in 
said  policy,  the  plaintiff  did  not  own  the  stock 
mentioned  in  said  application  and  policy  at  the 
dates  of  said  application  and  at  the  time  the  said 
property  was  insured  by  defendant,  but  had  con* 
veyed  the  same  or  a  portion  thereof  by  chattel 
mortgage  to  Jurgen  Peterson  on  March  17,  1891; 
that,  in  violation  of  the  conditions  contained  in 
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toid  policy  of  insurance,  plaintiff  conveyed  the 
live  stock  described  in  said  application  and  said 
policy  of  insurance  to  one  Soren  Amderson,  of 
Thurston  county,  Nebraska,  by  chattel  mortgage 
on  the  1st  day  of  October,  1891,  and  on  the  21st 
day  of  July,  1891,  plaintiff  conveyed  four  of  the 
horses  described  in  said  policy  to  the  Beemer 
State  Bank,  whereby  said  policy  became  void  and 
of  no  force  or  effect. 

"9.  Defendant  for  further  answer  says  that 
the  said  plaintiff  obtained  the  said  policy  of  in- 
surance by  fraud  and  misrepresentation  in  that 
he  represented  that,  at  the  time  said  application 
was  made  for  said  insurance,  none  of  said  prop- 
erty was  incumbered  in  any  way,  whereas  a  large 
portion  of  said  property  was  incumbered  by  chat- 
tel mortgage,  and  the  statement  of  the  said  plaint- 
iff that  the  same  was  not  incumbered  was  false 
and  was  known  to  be  false  by  the  plaintiff  at  the 
time  he  made  the  same." 

The  reply  was  as  follows: 

"The  plaintiff,  for  reply  to  the  defendant's  an- 
swer in  the  above  entitled  cause,  denies  each  and 
every  allegation  of  new  matter  therein  set  forth, 
except  such  matter  and  facts  as  are  hereinafter 
expressly  admitted. 

"2.  The  plaintiff  admits  that  he  signed  an  ap- 
plication for  insurance  to  the  said  defendant 
through  their  agent,  W.  H.  Fleming,  but  that  he 
signed  such  application  for  insurance  upon  the 
reliance  placed  in  the  representations  of  said  W. 
H.  Fleming;  that  the  said  agent  did  not  read  nor 
cause  to  be  read,  nor  make  known  to  this  plaintiff, 
any  of  the  interrogatories  or  representations  in 
said  application  to  this  plaintiff,  that  said  agent 
having  the  said  plaintiff  believe  at  the  time  he 
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signed  such  application  that  it  was  a  matter  of 
form;  that  the  said  plaintiff  is  unable  to  read  the 
English  language,  and  therefore  could  not  inform 
Iximself  as  to  the  contents  of  said  application  and 
did  not  know  the  contents  thereof;  and  that  the 
said  W.  H.  Fleming  did  not,  at  the  time  he  de- 
liyered  the  policy  of  insurance  to  said  plaintiff, 
make  known  any  of  the  conditions  therein^  other 
than  stating  to  said  plaintiff  that  the  fine  print 
therein  contained  would  not  affect  his  insurance 
in  any  manner;  and  the  plaintiff,  being  unable  to 
read  the  same,  relied  on  those  representations 
and  was  wholly  unacquainted  with  the  contents 
thereof,  except  believing  that  the  said  W.  H. 
Fleming  truly  represented  the  effect  of  said  appli- 
<;ation  and  policy  at  the  time  the  same  were  made 
and  delivered/' 

It  is  contended  for  the  company  that  the  reply 
was  in  effect  a  plea  in  confession  and  avoidance, 
and  that  by  it  there  was  admitted  the  making  of 
the  application  and  its  statements,  also  the  re- 
quirements of  the  conditions  of  the  policy  quoted 
in  the  portion  of  the  answer  which  we  have  set 
forth  herein,  and  the  further  facts  of  the  exist- 
ence of  the  mortgage  on  the  property  at  the  time 
it  was  insured  and  the  execution  of  the  other 
mortgages  covering  it,  or  portions  of  it,  as  stated 
in  the  answer;  that  these  facts  being  thus  ad- 
mitted, it  established  the  defense  in  favor  of  the 
company,  and  hence  it  was  error  for  the  court  to 
instruct  the  jury  ta  return  a  verdict  for  defendant 
in  error.  Counsel  for  defendant  in  error  strenu- 
ously insist  that  the  reply  is  not  and  cannot  be 
considered  or  construed  as  an  admission  to  the 
extent  it  is  claimed  to  be  by  counsel  for  the  com- 
pany, and  in  this  connection  attention  is  directed 
52 
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to  the  statement  in  the  reply  in  respect  to  the  ap- 
plication, whereby  it  is  said  "The  plaintiff  admits 
that  he  signed  an  application/'  and  it  is  argued 
that  this  was  not  an  admission  of  the  existence 
of  the  application  pleaded  in  the  answer;  that  by 
the  use  of  the  word  "an"  the  pleader  merely  ad- 
mitted the  fact  of  signing  an  application  without 
reference  to  any  particular  one  or  the  one  at- 
tached to  the  answer;  that  the  denial,  in  the  re- 
ply, of  all  new  matter  contained  in  the  answer 
applied  to  the  application  therein  included  and 
the  fact  of  its  making,  and  the  burden  was  upon 
the  company  to  identify  or  prove  the  application 
pleaded  in  the  answer  to  be  the  one  signed  by  de- 
fendant in  error.  The  ordinary  meaning  or  force 
of  the  words  employed  in  the  reply  was  not  to 
admit  the  signing  of  any  special  application,  or 
the  application  set  forth  in  and  made  a  part  of 
the  answer,  but  to  admit  the  signing  of  one  or 
some  application;  and  the  fact  of  the  making  of 
the  one  constituting  a  part  of  the  answer  having 
been  denied,  it  was  for  the  company  to  prove  it. 

But  there  was  pleaded  in  the  answer  a  clause 
in  the  policy  by  which  all  rights  under  it  were 
forfeited  if  the  property  insured  was  mortgaged 
or  incumbered  at  any  time  during  the  existence  of 
the  policy,  and  in  the  reply  matter  was  pleaded  in 
avoidance  of  this  condition.  This  clearly  admit- 
ted it  as  one  of  the  stipulations  of  the  contract  of 
insurance.  Did  the  plea  of  avoidance  in  the  reply 
also  admit  the  mortgaging  of  the  property?  We 
do  not  think  so.  "Where  the  answer  contain* 
new  matter,  the  plaintiflf  may  reply  to  such  new 
matter  denying  generally  or  specifically  each  al- 
legation controverted  by  him;  and  he  may  allege,, 
in  ordinary  and  concise  language,  and  without 


\  ' 
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repetition,  any  new  matter  not  inconsistent  with 
the  petition,  constituting  a  defense  to  such  new 
matter  in  the  answer."  (Code  of  Civil  Procedure^ 
sec.  109.)  The  pl^a  of  new  matter  in  the  reply,  if 
a  good  plea  (a  question  which  was  not  raised  or 
discussed  in  the  briefs  and  which  we  will  not  dis- 
cuss or  determine),  contained  matter  in  avoidance 
of  the  operations  of  all  the  conditions  of  the  con- 
tract of  insurance  printed  in  small  type,  and  ita 
effect  was  to  admit  the  existence  of  the  stipula- 
tions in  all  their  requirements,  but,  as  we  view  it^ 
it  did  not  extend  further  and  necessarily  admit 
the  making  of  mortgages  upon  the  insured  prop- 
erty or  breaches  of  any  of  the  conditions.  These 
facts  were  denied  in  the  reply,  and  the  issue  thus 
raised  was  not  one  inconsistent  with  the  admis- 
sion of  the  existence  of  the  conditions  and  their 
avoidance,  and  the  defendant  in  error  was  enti- 
tled to  have  his  denial  of  the  giving  of  the  mort- 
gages stand,  and  rely  upon  it,  and  the  company 
should  have  introduced  proof  of  such  traversed 
facts.  Had  the  plea  of  aVoidance  in  the  reply,, 
instead  of  being  general,  as  it  was,  been  a  special 
one,  and  directed  against  the  particular  condi- 
tions pleaded  in  the  answer,  and  applied  the 
avoidance  to  the  particular  alleged  breach,  of 
mortgaging  the  insured  property,  in  terms,  thett 
it  would  have  been  an  admission  of  the  facts  re- 
lied upon  as  constituting  the  breach.  The  plea 
of  avoidance,  if  good  and  sustained,  would,  it  i» 
true,  have  been  as  effectual  against  the  condition 
providing  for  a  forfeiture  of  the  contract  of  in- 
surance if  a  mortgage  was  given,  as  it  would  have 
been  as  to  any  other,  but  it  was  framed  to  apply 
generally,  and  its  existence  and  force  as  a  plea 
would  not  be  inconsistent  with  the  force  or  exist- 
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enee  of  the  general  denial  of  the  execution  of  the 

mortgages,  and  the  defendant  in  error  could  of 

right  insist  on  both. 

The  conclusions  herein  reached  are  such  as  to 

show  a  condition  of  the  issues  in  the  case  upon 

the  pleadings  and  proofs  before  the  trial  court  at 

the  time  it  directed  the  verdict  for  defendant  in 

error  which  warranted  such  direction,  and  the 

jugment  must  be 

Affirmed. 


William  W.  Barnhouse  bt  al.  v.  Village  of 

Adams. 

Filed  Apbil  7, 1896.    No.  6392. 

Final  Order:  Review.  To  entitle  a  party  to  a  review  by  this 
court  of  the  rulings  of  the  district  court,  there  must  have 
been  a  final  Judgment  rendered  on  the  merits  of  the 
cause  in  the  trial  court. 

Error  from  the  district  court  of  Gage  -county. 
Tried  below  before  Bush,  J. 

J.  C.  Johnston  and  Charles  E.  Buah^  for  plaintiffs 
in  error. 

George  A.  Murphy^  contra. 

Harrison,  J. 

This  action,  or  proceeding,  was  commenced  in 
the  district  court  of  Gage  county,  the  object  or 
purpose  being  to  have  disconnected  from  the  vil- 
lage of  Adams,  in  such  county,  certain  pieces  or 
tracts  of  land  or  territory  described  in  the  peti- 
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tion.  The  descriptions  of  the  tracts  of  land  and 
averments  as  to  their  ownership,  as  stated  in  the 
petition,  to  the  extent  we  need  notice  them,  were 
as  follows: 

"These  applicants  further  aver  that  said  Mrs. 
S.  Disher  owns  the  north  half  of  the  northeast 
quarter  of  said  section  27,  and  also  the  northeast 
quarter  of  the  northwest  quarter  of  said  section 
27;  that  said  Benjamin  Harnley  owns  the  north- 
west quarter  of  the  northwest  quarter  of  said 
section  27,  and  blocks  3  and  7  and  the  east  half 
of  block  2  of  Hamley's  Division,  which  is  a  part 
of  the  south  half  of  the  northwest  quarter  of  said 
section  27;  that  said  Jacob  Hildebrand  owns  the 
southwest  quarter  of  said  section  27;  that  said 
T,  J.  Iden  owns  the  south  half  of  the  southeast 
quarter  of  said  section  27;  that  said  Mrs.  Bryson 
owns  the  west  twenty  acres  of  the  south  half  of 
the  southwest  quarter  of  said  section  26;  and 
that  said  Naomi  and  T.  D.  Moseby  own  the  west 
twenty  acres  of  the  north  half  of  the  southwest 
quarter  of  said  section  26,  also  the  west  twenty 
acres  of  the  south  half  Qf  the  northwest  quarter 
of  said  section  26. 

"These  applicants  further  aver  that  said  W.  W. 
Barnhouse  owns  a  part  of  the  south  half  of  the 
northwest  quarter  of  said  section  27  which  is  de- 
scribed as  follows:  Commencing  at  the  center  of 
the  south  line  of  the  south  half  of  the  northwest 
quarter  of  section  27,  in  township  6,  range  8  east, 
running  thence  east  18  rods,  thence  north  36  rods, 
thence  west  18  rods,  and  thence  south  36  rods, 
also  commencing  at  same  point  and  running 
thence  north  36  rods,  thence  west  6  rods,  thence 
south  36  rods,  and  thence  east  6  rods  to  place  of 
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beginning,  whicii  is  also  upon  the  border  and 
within  the  corporate  limits  of  said  village  of  Ad- 
ams, and  said  Barnhouse  is  the  sole  occupant 
thereof." 

An  answer  was  filed  for  the  village,  to  which 
there  was  a  reply,  and  of  the  issues  joined  there 
was  a  trial  to  the  court  with  the  following  result, 
according  to  the  record  presented  in  this  court: 

"And  now  on  this  3d  day  of  March,  A.  D.  1893, 
it  being  the  twenty-third  day  of  the  term,  this 
cause  coming  on  to  be  heard  and  all  parties  being 
present  in  open  court,  and  after  the  introduction 
of  the  evidence  and  arguments  of  counsel,  the 
court,  being  fully  adviseil  in  the  premises,  finds 
that  plaintiff  Elizabeth  Bryson  is  the  owner  of 
the  west  twenty  acres  of  the  south  half  of  the 
southwest  quarter  of  section  26  mentioned  in  the 
petition,  and  finds  generally  in  favor  of  the  said 
Bryson.  The  court  further  finds  for  plaintiff 
Benjamin  Harnley,  and  that  he  is  the  owner  of 
the  northwest  quarter  of  the  northwest  quarter 
of  section  27  mentioned  in  the  petition.  The  court 
finds  generally  in  favor  of  the  plaintiff  Jacob  Hil- 
debrand,  and  that  he  is  the  owner  of  the  west 
half  of  the  southwest  quarter  of  said  section  27 
and  all  of  the  southeast  quarter  of  the  southwest 
<iuarter  of  said  section  27  except  a  strip  recently 
sold  off  of  the  north  side  thereof.  The  court  fur- 
ther finds  for  the  plaintiff  Thomas  J.  Iden,  and 
that  he  is  the  owner  of  the  south  half  of  the  south- 
east quarter  of  said  section  27.  The  court  further 
finds  that  all  of  the  lands  above  mentioned  are  on 
the  border  of  the  village  of  Adams  and  that  all 
of  the  said  lands  are  used  for  farming  puri)oses, 
and  that  it  is  an  injury  thereto  and  to  the  owners 
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thereof  to  have  said  lands  retained  within  the 
corporate  limits  of  said  village  of  Adams,  Ne- 
braska, and  that  said  lands  vrere  wrongfully 
taken  into  said  corporate  limits  of  said  village  of 
Adams,  Nebraska,  The  court  further  finds,  as 
to  the  balance  and  residue  of  the  lands  and  real 
estate  mentioned  and  described  in  said  petition, 
for  the  defendant;  to  which  latter  finding  plaint- 
iffs each  of  them  except,  whereupon  said  plaint- 
iffs generally  and  plaintiffs  Disher,  Naomi 
Moseby,  and  Hildebrand,  each  for  himself  and 
herself,  having  filed  motions  for  new  trial,  it  is 
ordered,  considered,  and  adjudged  by  the  court 
that  said  motions  and  each  of  them  be  and  the 
«ame  are  hereby  overruled,  to  which  ruling  said 
plaintiffs  generally  and  each  of  the  above  named 
plaintiffs  separately  except. 

"Whereupon  it  is  considered,  adjudged,  and  de- 
<Teed  that  the  west  twenty  acres  of  the  south 
half  of  the  southwest  quarter  of  said  section  26, 
in  township  6  north,  of  range  8,  and  the  north- 
west quarter  of  the  northwest  quarter  of  section 
27,  in  township  6  north  of  range  8,  and  the  west 
half  of  the  southwest  quarter  of  said  section  27, 
and  all  that  part  of  the  southeast  quarter  of  the 
southwest  quarter  of  said  section  27  not  hereto- 
fore sold  by  Jacob  Hildebrand,  and  all  of  the 
south  half  of  the  southeast  quarter  of  said  section 
27  be,  and  the  same  are  hereby,  disconnected  from 
and  taken  out  of  the  corporate  limits  of  said  vil- 
lage of  Adams  and  that  the  same  from  henceforth 
cease  to  be  a  part  of  the  corporate  limits  of  said 
Tillage. 

"And  now  on  this  15th  day  of  March,  1893,  it 
beinff  the  thirtv-first  dav  of  the  term,  this  cause 
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coming  on  to  be  heard  f  arther,  and  each  party  is 
ordered  to  pay  his  own  costs.^ 

Separate  motions  for  new  trial  were  filed  on 
behalf  of  Jacob  Hildebrand,  Sarah  Disher^  and 
Mrs.  T.  D.  Moseby,  and  a  joint  one  filed  for  all  the 
plaintiffs,  the  jonmal  entry  in  r^ard  to  the  dis- 
position made  of  them  being  as  follows: 

"And  now  on  this  17th  day  of  March,  1893,  it 
being  the  thirty-second  day  of  the  term,  this  canse 
coming  on  to  be  heard  npon  the  motions  for  new 
trial,  and  the  conrt  being  duly  advised  in  the 
premises  overrules  all  of  said  motions,  to  which 
ruling  of  the  court  the  plaintiffs  except  Plaint- 
iffs pray  an  appeal,  which  is  allowed  by  the  court, 
and  forty  days  given  to  prepare  bill  of  excep- 
tions." 

The  complaint  in  the  petition  in  error  is  in  the 
following  terms: 

"The  appellants  complain  of  the  said  defend- 
ant, for  that  on  the  Ist  day  of  March,  A.  D.  1893, 
the  appellee  recovered  a  judgment  against  them 
herein  in  the  district  court  of  Gage  county,  Ne- 
braska, dismissing  appellants'  cause  of  action  in 
a  case  wherein  William  W.  Barnhouse  et  ah  were 
plaintiffs,  and  the  Village  of  Adams  was  defend- 
ant A  transcript  of  the  proceedings  containing 
said  final  judgment  is  filed  herewith/* 

By  referring  back  to  the  journal  entry  of  the 
decree  which  was  rendered  it  will  be  ascertained 
that  there  was  no  such  judgment  as  is  alleged  to 
be  erroneous.  There  is  a  final  decree  as  to  the 
rights  of  some  of  the  parties  to  the  action,  by 
which  the  territory  belonging  to  them  was  dis- 
connected from  the  village,  but,  as  to  the  rights 
of  the  parties  who  removed  the  case  to  this  court. 
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while  there  was  a  general  finding  adverse  to 
them,  there  is  no  final  disposition  therof,  nor  is 
the  action  as  to  them  dismissed.  No  final  judg- 
ment having  been  rendered,  there  is  nothing 
which  this  court  can  affirm  or  reverse.  The  judg- 
ment for  costs  is  not  one  from  which  appeal  or 
error  will  lie.  It  follows  that  the  petition  in 
error  must  be  dismissed  and  such  order  is  hereby 

made. 

Dismissed. 


Philip  H.  Beavers  v.  Missouri  Pacific  Rail- 
way Company. 

Filed  April  7, 1896.    No.  6464. 

1.  Saviaw:  Assignments  of  Errob.  To  present  for  review 
errors  alleged  to  have  occurred  during  the  trial  of  a 
cause  the  assignment  should,  in  apt  words,  set  forth 
some  matter  for  which  a  motion  for  a  new  trial  is  author- 
ized by  the  Code  of  Civil  Procedure. 

2. :  .    An  assignment  of  error  that  "The  verdict 

is  contrary  to  the  evidence  and  is  so  exceedingly  small 
as  to  clearly  appear  to  have  been  given  under  the  influ- 
ence of  passion,  prejudice,  or  undue  means,"  does  not 
raise  the  question  of  error  in  assessment  of  the  amount 
of  the  recovery  by  the  Jury  independently,  or  aside  from 
the  consideration  of  the  influence  of  passion,  prejudice, 
or  undue  means. 

3  :  .    Neither  is  such  question  presented  by  the 

portion  of  the  assignment  quoted,  contained  in  the  fol- 
ing  words:  "The  verdict  is  contrary  to  the  evidence." 
Error  in  the  assessment  of  the  amount  of  recovery, 
whether  too  large  or  too  small,  has  been  specifically 
stated  in  the  Code  as  one  of  the  grounds  of  a  motion  for 
new  trial  (Code,  sec.  314),  from  which  it  is  clear  that  it 
was  not  included  in  either  of  the  other  causes. 

4.  Bailroad  Companies:  Damage  to  Residence  Property: 
Verdict  for  Plaintiff.    Held,  That  a  consideration  of 
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all  the  evidence  discloses  that  the  jury  were  not  governed 
by  passion,  prejudice,  or  undue  means  in  the  assessment 
of  the  amount  of  recovery. 

5.  Instructions:  Repetitions.    It  is  not  error  to  refuse  to 

give  an  instruction  requested  in  behalf  of  either  party  to 
a  cause,  where  the  subject-matter  of  the  Instruction  is 
fully  stated  and  explained  in  the  charge  of  the  court  to 
the  jury* 

6.  :  Habmless  Ebbor.  It  is  not  error  calling  for  a  re- 
versal of  a  judgment  to  give  an  instruction  which  could 
not,  and  it  is  clear  did  not,  prejudice  the  rights  of  the 
complaining  party. 

Error  from  the  district  court  of  Saline  county. 
Tried  below  before  Hastings,  J. 

Abbott  &  Abbotty  for  plaintiff  in  error, 

F,  I,  FosSy  B.  P.  WaggeneVy  J.  W.  OrVj  and  David 
Martiiij  contra. 

Harrison,  J. 

This  is  an  action  instituted  in  the  district  court 
of  Saline  county  to  recover  damages  alleged  to 
have  resulted  to  plaintiff's  residence  property, 
some  lots  and  his  dwelling  situated  in  the  city  of 
Crete,  from  the  location  and  operation,  in  prox- 
imity thereto,  of  defendant's  railroad,  its  main 
line  and  a  switch,  and  also  its  roundhouse  in  the 
city  named.  Issues  were  joined  and  a  trial  had 
to  the  court  and  a  jury.  A  verdict  in  the  sum  of 
flOO  was  returned  for  plaintiff,  and  after  motion 
for  new  trial  in  behalf  of  either  party  was  over- 
ruled, judgment  was  rendered  on  the  verdict. 
The  plaintiff  brings  the  case  to  this  court  by 
error  proceedings. 

It  is  claimed  that  the  amount  of  the  recovery  is 
too  small;  that  the  testimony  shows  damages  to 
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the  property  in  a  much  larger  sum  than  was  al- 
lowed by  the  jury.  The  only  assignment  in  the 
motion  for  new  trial  which  can  be  said  to  have 
any  reference  to  this  point  is  as  follows:  "First, 
the  verdict  is  contrary  to  the  evidence  and  is  so 
exceedingly  small  as  to  clearly  appear  to  have 
been  given  under  the  influence  of  passion,  preju- 
dice, or  undue  means.''  This  does  not  raise  the 
question  of  an  error  in  the  assessment  of  the 
amount  of  recovery  unaffected  by  passion,  preju- 
dice, or  undue  means.  If  this  was  sought  to  be 
done  there  should  have  been  an  assignment  in  apt 
words,  which  would  have  set  forth  the  fifth  cause, 
for  which  it  is  stated  in  our  Code  of  Civil  Proced- 
ure a  new  trial  will  be  granted,  viz.:  "Error  in 
the  assessment  of  the  amount  of  recovery^ 
whether  too  large  or  too  small,  where  the  action 
is  upon  a  contract,  or  for  the  injury  or  detention 
of  property."  (Code,  sec.  314;  Barmhij  r.  Wolfe, 
44  Neb.,  77.)  Error  in  the  assessment  of  the 
amount  by  the  jury  is  not  raised  by  the  portion  of 
the  assignment  that  the  verdict  is  contrary  to  the 
evidence.  Errors  in  the  assessment  of  damages 
must  be  assigned  in  the  motion  for  a  new  trial, 
and  the  Code  having  given  this  as  one  of  the  spe- 
cial grounds  for  a  moti(m  for  new  trial,  it  is  clear 
that  it  was  not  included  in  either  of  the  others. 
(Riverside  Coitl  Co..  r.  Holmes,  36  Neb.,  858.)  The 
only  point  that  can  be  said  to  be  presented  by  this 
assignment  in  the  motion  for  new  trial  is  that  the 
verdict  is  so  exceedingly  small  as  to  clearly  ap- 
pear to  have  been  given  under  the  influence  of 
passion,  prejudice,  or  undue  means.  It  is  true 
that  there  was  evidence  which  would  have  war- 
ranted the  assessment  of  a  mn(*h  larger  snni  as 
the  amount  of  recovery;   on  the  contrary,  there 
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was  also  testimony  which  tended  to  show  that 
the  damages  were  even  less  than  the  amount  of 
the  verdict,  and,  when  viewed  in  connection  with 
all  the  evidence  adduced  on  the  subject  of  the 
sum  of  damages,  it  is  quite  plain  that  the  jury 
could  not  have  been  influenced  by  either  passion, 
prejudice,  or  undue  means  in  fixing  the  amount  of 
the  recovery.  This  being  true,  the  portion  of  the 
attack  on  the  verdict  now  under  consideration 
must  be  overruled. 

The  plaintiff  complains  of  the  refusal  of  the 
court  to  give  the  third  instruction  requested  to  be 
read  for  him,  which  was  as  follows:  ^'In  estimat- 
ing the  value  of  plaintiff's  property  you  should 
not  be  governed  by  the  price  that  it  would  bring 
at  forced  sale,  or  the  price  that  could  be  obtained 
for  it  from  a  speculator  who  might  buy  it  for  the 
purpose  of  speculation;  but  you  should  consider 
what  it  is  worth  to  the  owner  for  the  purpose  for 
which  he  uses  it  and  desires  to  use  it."  The  court 
charged  the  jury  on  the  subject  embraced  in  the 
instruction  offered  in  the  following  language: 

^^If  you  shall  find  for  the  plaintiff  in  this  action, 
you  should  assess  his  damages  at  such  sum  as 
you  shall  find  from  the  evidence  that  he  has  sus- 
tained by  reason  of  the  construction  and  ordinary 
operation  of  the  defendant's  railroad  along  and 
adjacent  to  plaintiff's  property.  The  items  to  be 
considered  by  you  in  making  your  estimate  of 
damages  are:  The  smoke,  soot,  and  cinders  which 
envelope  or  are  thrown  upon  plaintiff's  property 
or  the  necessary  approaches  thereto  by  passing 
engines;  also  the  noise  and  jar  of  buildings 
caused  by  passing  trains  and  engines,  as  well  as 
the  noise  caused  by  ringing  of  bells,  sounding 
of  whistles  of  engines  used  on  the  road,  while 
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it  is  also  the  inconveiiienoe  of  ingress  and  egress 
to  the  property,  if  any,  by  being  operated  in  an 
ordinary  and  proper  manner  proven.  In  short, 
you  should  consider  every  element  arising  out  of 
the  proper  and  ordinary  operation  of  defendant's 
road  that  tends  to  diminish  the  value  of  plaintiff's 
property,  so  far  as  the  same  is  shown  by  the  evi- 
dence in  this  case. 

^^2.  In  estimating  the  plaintiff's  damages  in  this 
case,  if  you  should  find  from  the  evidence  that  he 
has  sustained  any  by  reason  of  the  construction 
and  operation  of  defendant's  railroad  aB  alleged 
in  the  petition,  you  are  at  liberty  to  take  into  con- 
sideration the  fair  market  value  of  plaintiff's 
property  as  it  was  before  the  road  was  built  and 
in  operation  and  its  fair  market  value  after  the 
road  was  built  and  in  operation,  and  assess  the 
plaintiff's  damages  at  such  sum  as  shall  equal  the 
difference  between  the  two  estimates,  if  you  shall 
find  there  is  any  such  difference,  and  in  ascertain- 
ing the  fair  market  value  of  the  property  you  are 
not  to  determine  that  by  what  it  would  bring  at 
forced  sale  or  from  one  that  might  buy  it  for 
speculative  purposes,  but  what  a  reasonably  pru- 
dent and  competent  man  would  pay  for  it  pro- 
vided he  wanted  it  where  it  is,  and  as  it  is,  and  for 
his  own  use,  and  was  willing  and  able  to  buy." 

Without  commenting  upon  the  rule  announced 
in  the  instructions  asked  and  refused,  as  to 
whether  correct  or  not,  it  is  clear  that  the  true 
doctrine  on  the  subject  was  fully  and  thoroughly 
stated  in  the  qharge  of  the  court  in  relation  to  the 
questions  involved,  and  consequently  it  was  not 
error  to  refuse  to  give  the  instruction  requested. 

The  court,  at  request  of  defendant,  gave  the  fol- 
lowing as  a  portion  of  its  charge:  "The  mere  fact 
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that  plaintiff  and  his  family  may  sometimes  be 
annoyed  or  disturbed  by  sound  or  noise  occa- 
sioned by  the  blowing  of  locomotive  whistles,  or 
the  ringing  of  locomotive  bells,  or  by  the  rattling 
or  rumbling  of  passing  engines  and  cars  does  not 
make  out  a  case  in  his  favor,  if  it  is  an  annoyance 
suffered  by  plaintiff  in  common  with  all  others 
who  happen  to  reside  or  be  in  the  vicinity  of  rail- 
roads," It  appears  from  the  record  that  the  trial 
court  modified  the  instruction  as  originally  pre- 
pared and  tendered,  but  in  what  particular  the 
record  does  not  disclose,  but  as  modified  it  was 
given.  The  plaintiff  contends  that  the  instruc- 
tion was  erroneous  and  misleading,  in  that  it  con- 
fined consideration  to  those  who  "may  happen  to 
reside  or  be  in  the  vicinity  of  railroads,"  instead 
of,  as  it  should,  extending  it  to  include  the  gen- 
eral public.  We  need  not  now  determine  whether 
the  instruction  is  open  to  the  objection  urged 
against  it.  If  it  be  conceded,  for  the  sake  of  ar- 
gument, that  it  is  so,  its  only  application  could  be 
to  the  question  of  whether  the  plaintiff  had  suf- 
fered any  damages  or  not,  and  this  question  the 
jury  solved  in  his  favor.  The  instruction  under 
discussion,  it  is  very  evident,  could  in  no  manner 
affect  the  jury  in  determining  from  the  evidence 
the  market  value  of  the  property  before  and  after 
the  building  and  commencement  of  the  operation 
of  the  railway,  and  hence  could  not  have  preju- 
diced the  plaintiff.  It  follows  that  the  judgment 
of  the  district  court  must  be 

Affirmed. 


.Vol.  47]       JANUARY  TERM,  1896.  767 


Burlington  <&  M.  R.  B.  Co.  y.  Gcrsuch. 


47  im 

50    185 

Burlington  &  Missouri  Eiver  Eailroad  Com-  i?  7^7 
PANY  IN  Nebraska  v.  E.  C  Gorsuch. 


Filed  April  7, 1896.    No.  6115. 

1.  Ballroad  Companies:  Damages  fob  Knxmo  Liyx  Stook: 

Negligence.  Evidence  examined,  and  held  to  present  a 
question  of  negligence  on  the  part  of  the  defendant  in  the 
action,  for  the  determination  of  the  jury,  and  to  support 
their  finding  on  such  question. 

2.  Instructions:  Habmless  Ebbob.    The  giving  of  an  instruc- 

tion which  is  not  applicable  to  the  issues  or  evidence  in 
a  case  does  not  call  for  a  reversal  of  the  judgment  when 
no  prejudice  resulted  to  the  rights  of  the  complaining 
party. 

8. :  Negligence.    The  refusal  of  the  trial  court  to  give 

certain  instructions  requested  by  plaintiff  in  error,  ex- 
amined and  held  not  erroneous. 


:  Habmless  Error.    Where,  in  the  trial  of  a  cause, 

instructions  are  given  which  in  substance  are  objectiona- 
ble and  some  of  which  are  in  conflict,  but  it  appears  that 
the  jury  were  not  misled  thereby  and  no  prejudice  re- 
sulted to  the  rights  of  the  complaining  party,  there  is 
not  sufficient  cause  for  a  reversal. 


Error  from  the  district  court  of  Adams  county. 
Tried  below  before  Beall,  J, 

J,  W.  Detoeese  and  Dilworth  d  Smithy  for  plaintiff 
in  error. 

TibhetSj  Morey  d  Ferris  and  8.  H.  Smithy  contra. 

Harrison,  J. 

The  defendant  in  error  instituted  this  action  in 
the  district  court  of  Adams  county  to  recover  of 
plaintiff  in  error  damages  alleged  to  have  accrued 
to  defendant  in  error  by  reason  of  the  agents  and 
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employes  of  plaintiff  in  error  so  negligently  run- 
ning one  of  its  trains  on  and  oyer  its  road  and 
track  as  to  kill,  or  cause  to  be  killed,  one  dark 
brown  horse  which  belonged  to  defendant  in 
error,  of  the  value  of  |125.  The  petition  in  the 
case  was  based  upon  the  statutory  liability  of  the 
company  for  injury  to  live  stock  on  its  trackis  or 
line  of  road,  where  there  had  been  a  failure  to 
comply  with  the  requirements  of  the  statute  in 
regard  to  building  a  fence  on  either  side  of  its 
line  of  road,  also  in  the  negligent  operation  of  one 
of  the  company^s  engines  or  trains.  A  trial  of 
the  issues  resulted  in  a  verdict  in  favor  of  defend- 
ant in  error,  and  after  a  motion  for  new  trial  filed 
in  behalf  of  the  company  was  heard  and  over- 
ruled, judgment  was  rendered  on  the  verdict  To 
obtain  a  review  of  the  rulings  of  the  court  during 
the  trial  the  company  has  prosecuted  error  pro- 
ceedings to  this  court. 

It  is  contended  by  counsel  for  the  company 
that  the  action  was  one  predicated  upon  what- 
ever liability  might  have  arisen  from  the  failure 
of  the  company  to  fence  its  right  of  way,  coupled 
with  the  other  facts  and  circumstances  incident 
to  the  occurrence  which  resulted  in  an  injury  to 
the  animal — ^a  horse — ^by  which  it  was  rendered 
entirely  useless;  and  not  because  of  any  negli- 
gence of  the  employes  of  the  company  in  the  op- 
eration of  its  train.  To  determine  this,  and  fur- 
ther whether  it  was  error  to  submit  the  question 
of  such  negligence  to  the  jury,  a  knowledge  of 
some  of  the  salient  points  of  the  testimony  be- 
comes necessary.  Hence  we  will,  as  briefly  as 
may  be,  state  them.  The  engineer  in  charge  of 
the  engine  pulling  the  train  testified  in  part  as 
follows: 
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A,  Well,  when  I  pulled  over  the  junction 
switch  at  Kenesaw,  I  saw  some  horses. on  the 
track  about  a  mile  from  Kenesaw ;  four  or  five,  I 
think  five,  I  pulled  on  up  towards  them  and  they 
moved  up.  They  were  below  a  crossing — a  road 
crossing  east  of  the  road  crossing,  and  when  they 
came  to  the  crossing  they  slowed  up  and  let  me 
run  within  about  twenty-five  or  thirty  rods.  I 
gave  the  alarm  then  and  the  horses  started  and 
run  on. 

Q.  Where  did  they  start?  Were  they  in  the 
track? 

A.  Some  of  them  were  in  the  track  and  some 
beside  the  track.  Two  or  three  were  in  the  track, 
but  they  changed. 

Q.  State  what  you  did. 

A.  A  mile  from  the  crossing  there  is  another 
crossing,  and  when  they  run  up  to  that  crossing  I 
sounded  the  alarm  again  and  they  slowed  up  until 
I  came  within  probably  twenty  rods  again,  and 
somewhere  near  a  mile  from  that  crossing  is  a 
bridge,  so  I  held  back  and  did  not  make  any 
alarm  or  anything  until  they  run  into  the  bridge. 

Q.  How  far  was  you  from  them  when  they  run 
into  the  bridge? 

A.  About  eighty  rods. 

Q.  What  is  the  condition  of  the  track  along 
there? 

A.  Well,  there  is  in  some  places  a  little  cut  and 
in  some  places  a  small  fill  and  other  places  are 
level.  There  is  two  road  crossings  between 
where  I  seen  them. 

He  said  further  that  he  had  the  train  under 

such  control  from  when  he  sounded  the  stock 

alarm  until  he  stopped  near  the  trestle  or  bridge 

that  he  could  have  stopped  at  any  time  before 

53 
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reaching  or  coming  up  with  the  horses^  and  in  re- 
spect to  the  speed  of  the  train  said : 

Q.  About  how  fast  was  jou  running  at  any  one 
time? 

A.  Oh)  I  run  probably  eight  or  ten  miles  an 
hour  until  I  gave  the  alarm  the  first  time. 

Q,  And  from  that  on? 

A.  I  run  probably  ten  or  twelve  miles  an  hour 
after  the  horses  crossed  the  crossing.  They  run 
pretty  lively  and  got  ahead  quite  a  ways,  I 
slowed  and  had  to  pull  up  again  to  catch  up. 
*  *  *  I  wasn't  any  closer  than  twenty  rod» 
and  I  think  I  could  stop  in  that  distance. 

Q.  You  wasn't  closer  than  twenty  rods  at  any 
time? 

A.  Not  until  they  got  on  the  bridge. 

He  also  said  that  he  knew  of  the  existence  of 
the  trestle  or  bridge,  and  its  location. 

Q.  Did  you  come  to  any  stop  from  the  time  you 
started  the  horses  until  they  came  into  the 
bridge? 

A.  No,  sir. 

Q.  Could  you  have  come  to  a  stop? 

A.  Yes,  sir. 

Q.  Easily? 

A.  Yes,  sir. 

The  testimony  of  the  fireman  agreed  in  the 
main  with  that  of  the  engineer;  also,  in  sub- 
stance, did  that  of  the  conductor.  The  evidence 
on  the  part  of  the  plaintiff  tended  to  show  that 
the  train — a  freight  train — ^was  running  at  about 
its  usual  rate  of  speed  as  the  witnesses  had  no- 
ticed similar  trains  on  this  line  at  this  particular 
place,  and  after  pulling  up  near  the  horses,  fol- 
lowed them  along  the  track  about  ten  rods  behind 
them,  for  a  distance  of  one  mile  or  more,  to  where 
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there  was  a  cut,  and  thirty  or  forty  rods  beyond 
the  farther  end  of  the  cut  was  located  a  bridge; 
that  at  this  end  of  the  cut  the  track  was  almost 
level  with  the  ground  or  land  on  either  side;  that 
there  was  a  fill  or  embankment  comprising  the 
approach  to  the  trestle,  which,  at  the  bridge,  was 
four,  six,  or  eight  feet  high;  that  the  engine  wa» 
about  six  or  ten  rods  behind  the  horse  which  was. 
hurt,  when  he  ran  or  jumped  on  the  trestle.  We 
infer  that  the  legs  of  the  horse  went  down  into 
the  spaces  between  the  timbers  of  the  trestle, 
although  there  was  no  direct  evidence  to  8\ich 
effect.  All  agree,  however,  that  the  train  was 
stopped  just  before  it  reached  the  bridge,  and  the 
trainmen  and  some  passengers  rolled  the  horse  off 
the  bridge  and  that  one  of  his  front  legs  was. 
broken,  which  rendered  him  entirely  valueless^ 
There  was  no  fence  on  either  side  of  the  track  at 
the  point  where  the  horses  went  upon  it,  or  any 
portion  of  it  on  which  they  ran,  up  to  and  beyond 
the  bridge  where  the  horse  was  injured.  It  seems 
clear  that  the  testimony  was  mainly  directed  to 
an  effort  on  the  part  of  the  defendant  in  error  to 
prove  the  want  of  ordinary  care  on  the  part  of  the 
men  running  the  train,  or  to  show  acts  by  them 
which,  when  taken  in  connection  with  all  the  sur* 
rounding  circumstances,  showed  negligence  to  a 
degree  which  rendered  the  company  liable  for  any 
injuries  to  the  horse,  and  on  the  part  of  the  com- 
pany to  combatting  or  controverting  any  such  con- 
struction or  belief,  arising  from  the  circumstances 
and  acts  which  caused  the  injury  to  the  horse. 
This  being  the  theory  upon  which  both  parties 
tried  the  cause,  the  question  of  negligence  or  no 
negligence  was,  under  the  evidence  adduced,  one 
for  determination  by  the  jury.     It  was  proper  to. 
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submit  it  to  them  and  their  answer  to  this  ques- 
tion upon  the  evidence  will  not  be  disturbed. 

Of  the  instructions  prepared  on  behalf  of  the 
company  and  requested  to  be  read  to  the  jury, 
paragraphs  1  and  2  were  as  follows: 

"1.  The  court  instructs  the  jury  that  If  they 
shall  find  that  the  horse  of  the  plaintiff  got  on  the 
track  and  became  frightened  and  ran  along  the 
track  and  ran  into  a  bridge  and  injured  itself,  and 
that  neither  the  engine  nor  any  part  of  the  train 
struck  the  horse,  then  you  will  find  for  the  de- 
fendant. 

"2.  The  jury  are  instructed  that  the  evidence  in 
this  case  will  not  warrant  you  in  finding  a  verdict 
against  the  defendant.  You  will  therefore  decide 
for  the  defendant." 

The  trial  judge  refused  to  give  either  of  them 
and  such  refusals  are  assigned  for  error.  It  was 
not  error  to  refuse  the  first,  for  the  reason  it  en- 
tirely omitted  the  element  of  negligence  of  the 
parties  operating  the  train,  and  hence  was  im- 
proper and  erroneous.  The  second  was  a  direc- 
tion to  find  the  issues  for  the  company,  and,  as  we 
have  concluded  there  was  testimony  which  raised 
questions  for  the  consideration  of  the  jury  and 
which  it  was  their  province  to  answer,  the  second 
paragraph  requested  was  wrong  and  the  refusal 
of  the  judge  to  give  it  in  the  charge  to  the  jury 
was  correct. 

The  trial  judge,  at  the  request  of  defendant  in 
error,  gave  an  instruction  to  the  jury  in  which 
there  was  quoted  from  the  statute  the  statement 
of  the  liability  to  the  owner  of  any  live  stock  in- 
jured, killed,  or  destroyed  by  their  agents,  em- 
ployes, or  engineers  arising  against  railroad  com- 
panies from  the  failure  to  build  fences  along  the 
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sides  of  the  track,  followed  by  a  further  statement 
that  if  the  jury  ascertained  from  the  evidence  that 
the  company  had  neglected  to  fence  its  tracks  at 
or  along  the  place  stated  in  the  petition  setting 
forth  the  cause  of  action,  and  that  the  horse  was 
there  injured,  killed,  or  destroyed  by  the  agents, 
employes,  or  engines  of  the  company,  or  by  the 
agents,  employes,  or  engines  of  any  other  company 
running  over  and  upon  the  road,  the  company 
became  liable.  It  is  urged  that  this  was  errone^ 
ous,  there  being  no  evidence  that  the  horse  was 
injured  or  killed  by  the  agents,  employes,  or  en- 
gine of  the  company,  except  as  it  was  claimed  to 
have  been  because  of  the  negligence  of  the  em- 
ployes in  charge  of  the  engine  and  train  following 
the  horse  closely  along  the  track  for  a  long  dis- 
tance, into  the  cut,  and  through  it  and  to  the 
trestle  beyond.  The  instruction  was  framed  to 
apply  to  a  case  under  the  provisions  of  what  is 
commonly  known  as  the  "fence  law,''  and  was  only 
pertinent  to  the  facts  developed  in  this  case  in  its 
reference  to  the  failure  of  the  company  to  build 
fences  along  the  sides  of  its  road;  and  to  make  it 
fully  applicable  in  view  of  the  issues  and  the 
theory  ui)on  which  the  case  was  tried,  should  have 
contained  a  further  statement  embodying  the  ele- 
ment of  negligence  as  attributable  to  the  parties 
in  charge  of  the  train  and  the  manner  in  which  it 
was  handled  or  run  at  the  time  in  question. 

Instructions  requested  by  counsel  for  the  com- 
pany and  given  were  in  the  following  terms: 

"The  jury  are  instructed  that  if  the  jury  find 
that  the  horse  got  on  the  railroad  track  for  want 
of  a  fence  such  as  the  law  requires  the  company  to 
erect  and  maintain  to  enclose  its  track,  and  while 
on  or  near  its  track  is  frightened  by  a  passing 
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train  and  in  its  fright  is  injured  by  falling  through 
a  bridge  on  the  line  of  the  railroad,  and  no  negli- 
gence  or  willful  misconduct  is  chargeable  to  the 
agents  of  this  company  in  charge  of  the  train  at 
that  time,  and  where  no  injury  is  done  to  the  horse 
by  any  actual  collision  or  contact  with  the  engine 
or  cars  of  the  train,  the  railroad  company  will  not 
be  liable  to  the  owner  of  the  horse  for  the  injury." 

"The  true  meaning  of  sections  1  and  2  of  chapter 
72,  Compiled  Statutes,  is  that  the  injury  to  stock 
must  be  caused  by  the  actual  collision,  that  is,  it 
must  be  done  by  the  agents,  engineers,  or  cars  of 
the  company,  or  the  locomotive  or  trains  of  any 
corporation  permitted  and  running  over  or  upon 
the  road,  or  the  willful  misconduct  of  the  train- 
men in  the  course  of  their  employment,  to  make 
the  company  liable." 

These  were  doubtless  framed  and  presented  by 
counsel  for  the  company  to  meet  and  destroy  any 
impression,  erroneous  or  otherwise,  which  might 
have  been  created  in  the  minds  of  the  jury  by  the 
instruction  on  the  same  subje<"t  given  at  the  re- 
quest of  the  counsel  for  the  opposing  party,  and  if 
construed  in  connection  with  such  instruction 
they  might  be  said  to  have  effected  the  purpose. 
If  construed  together,  they  announced  the  rule  in 
favor  of  the  company  which  prevails  when  the 
duty  to  build  fences  has  been  performed,  that 
there  must  have  been  acts  negligently  or  willfully 
done.  But  it  may  be  said  that  the  errors,  if  any, 
in  this  instruction  requested  by  defendant  in  error 
in  its  statements  of  the  law  as  applicable  to  the 
case  on  trial  could  not  and  were  not  cured  by  giv- 
ing other  and  further  instructions  on  the  same 
subject,  framed  with  a  view  and  purpose  of  adding 
to  the  former  and  correcting  its  imperfections  or 
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supplying  its  deficiencies.  This  would  be  within 
a  well  established  doctrine  with  reference  to  in- 
structicMis  to  a  jury,  but  the  jury  were  not  misled 
nor  the  rights  of  the  complaining  party  prejudiced 
by  the  giving  of  the  instruction  under  considera- 
tion; hence  there  was  no  available  error,  {Laba- 
ree  v.  Klmterma/nj  33  Neb.,  150.) 

The  instructions  numbered  2  and  3  requested 
for  defendant  in  error  and  given  were  excepted  to 
by  counsel  for  the  company,  and  their  giving  is 
properly  assigned  as  error.  They  were  in  regard 
to  the  duties  of  the  parties  in  charge  of  the  engine 
or  train,  to  stop  it  after  seeing  the  horses  on  the 
tfack,  if,  by  so  doing,  the  injury  could  have  been 
avoided,  and  submitting  to  the  jury  the  question 
of  negligence  in  the  running  of  the  train  at  ihe 
time  and  place  of  the  injury.  The  judge  modified 
the  paragraph  of  the  instructions  numbered  3, 
and  as  given  it  informed  the  jury  that  the  finding 
should  be  for  the  company  unless  the  employes 
were  proven  to  have  been  guilty  of  negligence  and 
willful  misconduct.  This  was  as  favorable  to  the 
company  as  it  could  have  been  if  it  had  been 
shown  that  it  had  fulfilled  the  requirements  of  the 
statute  as  to  building  fences  along  its  track. 
These  instructions,  when  viewed  in  connection 
with  all  the  facts  and  circumstances  of  the  case, 
are  not  open  to  any  of  the  objections  urged  against 
them  in  the  argument  contained  in  the  brief  filed 
for  the  plaintiff  in  error. 

Some  of  the  instructions  which  were  given,  and 
to  which  objections  were  made  and  have  been  here 
urged,  should  probably  not  have  been  given  in 
form  and  substance  as  they  were,  but  the  jury 
were  not  misled  by  them,  nor  did  any  prejudice 
result  therefrom  to  the  rights  of  the  complaining 
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party.  There  was  sufficient  evidence  to  show  a 
degree  of  negligence  to  render  the  company  liable 
and  to  sustain  the  verdict  of  the  jury.  {Fremont, 
E.  d  M.  V.  R.  Go.  V.  Pounder^  36  Neb.,  247;  Indian- 
apoliSy  B.  d  W.  R.  Co.  v.  McBroum,  46  Ind.,  229;  Mis- 
souri P.  R.  Co.  V.  Vandeventer^  28  Neb.,  112.)  It 
follows  that  the  judgment  of  the  district  court 

must  be 

Affirmed* 


47    776 

*^  ^'^^  Jambs  B.  Kitchen  v.  Delia  Carter,  ADMiNich 

TRATRIX. 
Filed  April  7. 1896.    No.  5935. 

1.  Kdgligencd:  CoNSTRtronoN  of  Dangerous  BmLDiNGS.    The 

owner  of  real  property  in  exercising  his  own  tastes  and 
inclinations  as  to  the  character  of  a  buUding  he  will  erect 
thereon,  has  no  right  to  build  and  maintain  a  structure 
which,  by  reason  of  defects  or  inherent  weakness  either 
in  material  or  construction,  is  liable  to  fall  and  do  injury 
to  an  adjoining  owner  or  the  public 

2.  ;  :  Damages.    If  a  building  falls  because  of 

defects  in  material  and  workmanship  reasonably  within 
the  knowledge  of  the  owner  thereof,  and  thereby  inflicts 
injury  upon  adjoining  owners  or  their  property  or  any 
person  lawfully  in  its  vicinity,  the  owner  is  liable  for  the 
damages  ensuing  therefrom. 

8. :  Cattbe  of  Injury.    A  party  is  only  answerable  for 

the  natural,  probable,  reasonable,  and  proximate  conse- 
quences of  his  acts;  and  where  some  new  efl&cient  cause 
intervenes,  not  set  in  motion  by  him,  and  not  connected 
with,  but  independent  of,  his  acts,  not  flowing  there- 
from, and  not  reasonably  in  the  nature  of  thing^s  to  be 
contemplated  or  foreseen  by  him,  and  produces  the  In- 
Jury,  it  is  the  proximate  and  dominant  cause. 

4.  ; .    The  question  of  the  proximate  cause  of  a& 

injury  is  one  for  the  Jury,  but  when  their  decision  thereof 
is  clearly  and  manifestly  wrong  it  will  be  set  aside. 
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Ebrob   from  the  district  court  of   Douglas 
county.    Tried  below  before  Doanb,  J. 

Charge  E.  Pritchett  and  J.  0.  OotoiHj  for  plaintiff 
in  error. 

References:  Lewis  v.  Flint  d  P.  M.  R.  Co,^  19  N. 
W.  Rep.  [Mich.],  744;  Jucker  v.  Chicago  d  N.  W.  R. 
Co.j  52  Wis.,  150;  Pennsylvania  Co.  v.  Hensil,  70 
Ind.,  569;  Larson  v.  St.  PoaiI  d  D.  R.  Co.,  45  N.  W. 
Rep.  [Minn.],  1096;  Whitma/n  v.  Wisconsin  d  M.  R. 
Co.,  17  N.  W.  Rep.  [Wis.],  124;  Pease  v.  Chicago  d 
N.  W.  R.  Co.,  20  N.  W.  Rep.  [Wis.],  908;  Fowler  v. 
Chicago  d  N.  W.  R.  Co.,  21  N.  W.  Rep.  [Wis.],  40; 
Bemso  v.  Oaston  Oas  Coal  Co.,  27  W.  Va.,  285; 
Childrey  v.  City  of  Huntington,  12  S.  E.  Rep.  [W. 
Va.],  536;  Marvin  v.  Chicago,  M.  d  St.  P.  R.  Co,,  47 
N.  W.  Rep.  [Wis.],  1123;  St.  Louis,  A.  d  T.  R.  Co.  v. 
Neel,  19  S.  W.  Rep.  [Ark.],  963;  St.  Louis  I.  M.  d  S. 
R.  Co.  v.  Commercial  Ins.  Co.,  139  U.  S.,  223;  Emng 
V.  Pittsburgh  C.  C.  d  St.  L.  R.  Co.,  23  Atl.  Rep.  [Pa.], 
340;  Hen'  v.  City  of  Lebanon,  2A  Atl.  Rep.  [Pa.], 
207;  Shaaber  v.  City  of  Reading,  24  Atl.  Rep.  [Pa.], 
692;  Denting  v.  Merchants  Cotton-Press  d  Storage 
Co.,  17  S.  W.  Rep.  [Tenn.],  89;  Lynch  v.  Northern  P. 
R.  Co.,  54  N.  W.  Rep.  [Wis.],  611;  NeUon  v.  Chicago, 
M.  d  St.  P.  R.  Co.,  14  N.  W.  Rep.  [Minn.],  360; 
Anderson  v.  Chicago,  B.  d  Q.  R.  Co.,  35  Neb.,  101; 
McOowan  v.  St.  Louis  Ore  d  Steel  Co.,  19  S.  W.  Rep. 
[Mo.],  200;  Keightlinger  v.  Egan,  65  111.,  236;  Beehler 
V.  Daniels,  29  Atl.  Rep.  [R.  I.],  6 ;  Purcell  v.  English, 
86  Ind.,  34;  McAlpin  v.  Powell,  70  N.  Y.,  126;  Pitts- 
burgh, F.  W.  d  C.  R.  Co.  V.  Bingham,  29  O.  St.,  364; 
Sweeny  v.  Old  Colony  d  N.  R.  Co.,  10  Allen  [Mass.], 
372;  Lamuyre  v.  Crown  Point  Iron  Co.,  101  N.  Y., 
391;  Severy  v.  Nicker  son,  120  Mass.,  306;  Omaha  d 
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R.  V.  R.  Co.  V.  Martin,  14  Neb.,  298;  Oihsm  v. 
Leonard,  37  111.  App.,  344;  Woodruff  v.  Bowen,  34 
N.  E.  Rep,  [Ind.],  1113. 

Connell  d  Ives,  contra. 

References:  Hayes  v.  Michigan  C.  R.  Co.,  Ill  U. 
S.,  228;  Mutual  Ins.  Co.  v.  Tweed,  7  Wall  [U.  B.], 
44;  Baltimore  d  P.  R.  Co.  v.  Reaney,  42  Md.,  117; 
Orimes  v.  Louisville,  N.  A.  d  C.  R.  Co.,  30  N.  E.  Rep., 
[Ind.],  200;  Davis  v.  Garrett,  6  Bing.  [Eng.],  716; 
Campbell  v.  City  of  Stillwater,  32  Minn.,  308;  Boss 
V.  Northern  P.  R.  Co.,  49  N.  W.  Rep.  [N.  Dak.],  655; 
Couts  V.  Neer,  9  S.  W.  Rep.  [Tex.],  40;  Tillage  of 
Carterville  v.  Cook,  22  N.  E.  Rep.  [111.],  14 ;  Denver y 
T.  d  G.  R.  Co.  V.  Robbins,  30  Pac.  Rep.  [Colo.],  263; 
Houghkirk  v.  Delaware  d  Hudson  Canal  Co.,  92  N. 
Y.,  219;  Lockwood  v.  New  York,  L.  E.  d  W.  R.  Co., 
98  N.  Y.,  526;  Cooley,  Torts  [2d  ed.],  p.  367,  and 
cases  cited;  Gilbert  v.  Nagle,  118  Mass.,  278;  Welch 
V.  McAllister,  15  Mo.  App.,  492;  Indermaur  v. 
Dames,  1  C.  P.  [Eng.],  274;  Carleton  v.  Franconia 
Iron  d  Steel  Co.,  99  Mass.,  216;  Niekerson  v.  Tirrell, 
127  Mass.,  236;  Loio  v.  Grand  Trunk  R,  Co,,  72  Me., 
313;  Smith  v.  Lamheth  Assessment  Committee,  10  L. 
R.,  Q.  B.  [Eng.],  327;  Toomey  v.  Sanborn,  146  Mass., 
28;  Bennett  v.  Louisville  d  N.  R.  Co.,  102  U.  S.,  577; 
Learoyd  v.  Godfrey,  138  Mass  315;  Gorh<im  v.  Gross, 
125  Mass.,  232;  Hannem  v.  Pence,  40  Minn.,  127; 
Shipley  v.  Fifty  Associates,  106  Mass.,  194;  Khron 
V.  Brock,  11  N.  E.  Rep.  [Mass.],  748;  Simmons  v. 
Everson,  26  N.  E.  Rep.  [N.  Y.],  911;  Wilkinson  v. 
Detroit  Steel  d  Spring  Worh%  41  N.  W.  Rep. 
[Mich.],  490;  Benscn  v.  Suarez,  28  How.  Pr.  [N.  Y.], 
512;  City  of  Anderson  v.  East,  19  N.  E.  Rep.  [Ind.], 
726;  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  St.,  332; 
Schilling  v.  Abernethy,  112  Pa.  St,  437;  Gramlich 
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V.  Wurstj  86  Pa.  St.,  80;  Oillespie  v.  McOowaUj  100 
Pa,  St,  149;  Lynda  v.  Clarkj  14  Mo.  App.,  74; 
Olidden  v.  Moore,  14  Neb.,  84. 

HAItRISON,  J. 

The  plaintiff  in  error,  during  'the  year  1886 
and  prior  and  subsequent  thereto,  was  a  part 
owner  and  had  control  of  the  premises  known  as 
the  "Paxton  Hotel  property'^  in  the  city  of 
Omaha.  In  1886  the  southwest  portion  of  the 
building  was  what  was  called  an  "annex"  to  the 
main  body  of  the  building  and  this  annex  was 
fifty  feet  long,  twenty-two  feet  wide,  and  two 
stories  high.  During  the  year  stated  the  plaint- 
iff caused  an  additional  or  third  story  to  be  built 
upon  the  annex.  For  this  third  story  there  were 
no  plans  and  specifications  made  and  no  archi- 
tect was  employed  to  superintend  its  construc- 
tion. A  pencil  sketch  of  the  desirM  improve- 
ment was  made  and  given  by  plaintiff  in  error 
to  an  experienced  contractor  and  builder  with 
directions  to  furnish  the  material  and  perform 
the  labor,  or  have  the  necessary  labor  performed, 
the  payment  to  be  the  reasonable  value  of  the 
labor  and  material,  or  such  sum  as  could  be 
agreed  upon  between  the  parties.  During  the 
early  part  of  the  night  of  April  12,  1891,  fire  was 
discovered  in  the  southwestern  lower  room  of  the 
annex,  then  being  used  as  a  kitchen.  A  fire-alarm 
was  turned  in  and  was  promptly  responded  to  by 
some  of  the  organizations  or  companies  belong- 
ing to  the  fire  department,  the  members  of  which, 
as  soon  as  they  reached  the  premises,  took  active 
measures  for  stopping  the  fire.  Some  of  them 
discovering,  as  they  believed,  evidences  of  fire  in 
the  upper  northwest  corner  or  room  in  the  third 
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story  of  the  annex^  a  ladder  was  raised  from  a 
vacant  portion  of  an  adjoining  lot  and  placed  so 
that  the  upper  end  reached  or  rested  against  the 
window  sill  of  the  room;  and  some  of  the  fire- 
men,— among  them  Michael  J.  Carter, — started 
up  the  ladder  with  a  line  of  hose.  They  had  pro- 
ceeded but  a  short  distance  when  a  portion  of 
the  brick  wall,  against  and  by  which  the  ladder 
was  supported,  fell  outward  and  struck  and  in- 
jured the  firemen  who  were  upon  the  ladder; 
From  the  ejDfect  of  injuries  so  received,  Michael 
J.  Carter  soon  afterward  died,  and  this  suit  was 
instituted  by  Delia  Carter,  his  wife  and  the  ad- 
ministratrix of  his  estate,  to  recover  damages 
under  the  provisions  of  our  statute  for  the  pe- 
cuniary loss  resulting  from  his  death*  The  right 
to  recover  in  the  action  was  predicated  upon  the 
alleged  negligence  of  plaintiff  in  error  in  procur- 
ing or  allowing  the  use  of  poor,  inferior  material 
in  the  building  of  the  third  story  of  the  annex 
and  its  faulty  and  defective  construction  in  cer- 
tain particulars  specifically  designated  in  the  pe- 
tition. These  statements  all  and  singular  of  the 
petition  in  relation  to  negligence  imputed  to 
plaintiff  in  error  and  defects  of  any  nature  in  the 
construction  of  the  additional  story  to  the  annex, 
were  denied  in  the  answer.  The  result  of  a  trial 
in  the  district  court  was  a  verdict  and  judgment 
in  favor  of  defendant  in  error  in  the  sum  of  15,000, 
and  to  secure  a  review  of  the  proceedings  in  that 
court  the  case  has  been  removed  to  this  court  by 
petition  in  error. 

Counsel  for  plaintiff  in  error,  in  a  reply  brief, 
state,  or  assume  it  to  be  proven,  that  the  deceased 
fireman  was  in  or  on  the  premises  or  building  of 
plaintiff  in  error  and  was  there  a  mere  licensee, 
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and  hence  the  plaintiff  in  error  owed  him  no  duty, 
and  even  conceding  that  negligence  had  been 
shown,  yet  no  liability  accrued.  That  a  licensee, 
in  entering  upon  property,  assumes  the  risks  of 
injury  resulting  to  him  from  any  defective,  im- 
perfect, or  dangerous  conditions  of  the  premises, 
but  this  we  need  not  discuss  or  decide  as  we  do 
not  think  the  question  is  raised  by  either  the 
pleadings  in  the  case  or  the  facts.  It  was  al- 
leged in  the  petition  that  the  fireman,  when  in- 
jured, was  on  a  vacant  lot  adjoining  the  Paxton 
Hotel  property,  and  the  evidence  discloses  that 
he,  with  other  firemen,  went  on  the  vacant  lot 
first  referred  to,  and  reared  a  ladder  against  the 
hotel  building,  or  more  properly  speaking,  the 
annex,  and  was  in  the  act  of  ascending  it  to  go 
upon  or  into  the  building,  when  the  brick  wall 
fell  on  them  and  they  were  not  in  or  on  the  prem- 
ises of  plaintiff  in  error.  It  was  alleged  in  the 
petition  that  a  part  of  the  wall  of  the  building, — 
the  third  story  of  the  annex, — for  no  sufllcient 
cause  except  its  own  defects  and  inherent  weak- 
ness, fell  westward  and  outward  and  injured  the 
firemen.  The  theory  of  this  portion  of  the  cause 
of  action  was  based  upon  the  proposition  that 
in  erecting  the  building,  the  third  story,  if  it  was 
so  defectively  constructed,  to  the  knowledge  of 
the  proprietor,  as  to  be  dangerous,  and  because 
of  weakness  it  fell  and  injured  anyone  lawfully 
in  its  vicinity,  or,  as  in  this  case,  on  the  adjoining 
lot,  the  owner  of  the  building  was  liable  for  any 
damage  so  suffered.  Carter,  the  fireman,  was 
lawfully  on  the  adjoining  lot  He  had  a  right 
to  go  and  be  there  for  the  purpose  of  fighting  fire 
In  this  or  any  other  of  the  buildings  in  that  por- 
tion of  the  city.     With  regard  to  insecure  build- 
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ings  and  liability  attaching  to  the  owners  thereof 
it  is  said  in  Wood,  Nuisances,  p.  140,  sec.  109, 
^'While  a  man  has  a  right  to  follow  his  own  tastes 
and  inclinations  as  to  the  style  and  character  of 
the  building  that  he  will  erect  upon  his  own  land, 
yet  he  has  no  right  to  erect  and  maintain  there  a 
building  that  is  dangerous,  by  reason  of  the  ma- 
terials used  in,  or  the  manner  of  its  construction, 
or  that  is  inherently  weak  or  in  a  ruinous  condi- 
tion and  liable  to  fall  and  do  injury  to  an  adjoin- 
ing owner  or  the  public.  Such  a  building  on  a 
public  street  is  a  public  nuisance,  and  is  a  private 
nuisance  to  those  owning  property  adjoining  it; 
and  if  the  building  falls  and  inflicts  injury  upon 
the  adjoining  owners  or  their  property,  or  to  any 
one  who  is  lawfully  in  its  vicinity,  the  owner  is 
liable  for  all  the  consequences  that  ensue  there- 
from.*'  (See  authorities  cited  in  support  of 
the  text.)  "The  owner  of  a  building  is  not  an 
insurer  against  accident  from  its  condition,  but 
so  far  as  the  exercise  of  ordinary  care  will  enable 
him  to  do  so  he  is  bound  to  keep  it  in  such  condi- 
tion that  it  will  not,  by  any  insecurity  or  insuf- 
ficiency for  the  purpose  to  which  it  is  put,  injure 
any  person  rightfully  in,  around,  or  passing  it,'' 
{Ryder  v.  Kinsey,  64  N.  W.  Rep.  [Minn.],  94.) 

But  it  is  urged  by  counsel  for  plaintiff  in  error 
that  the  evidence  is  insufficient  to  support  a  find- 
ing of  defective  construction  of  the  third  story  of 
this  building,  and  the  falling  as  a  consequence 
thereof;  and  further,  that  if  it  be  conceded  that 
the  structure  was  not  of  the  safest  character,  or 
was  not  safe,  the  proximate  cause  of  the  falling  of 
the  wall  was  the  effect  of  the  fire;  that  this  was 
an  intervening  cause,  and  the  immediate  and  prin- 
cipal one,  and  not  within  the  reasonable  contem- 
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plation  of  the  proprietor  of  the  premises  when 
building  op  having  built  the  third  story  to  the 
annex,  including  the  wall  in  question,  or  set  in 
motion  by  him  or  arising  from  the  construction 
of  the  wall  or  the  manner  of  its  erection ;  that  he 
was  not  bou^id  to  foresee  and  so  guard  against  any 
but  natural  and  probable  consequences, — ^things 
likely  to  follow  his  acts;  or,  in  other  words,  the 
fire  and  the  resultant  falling  of  the  wall,  not  being 
in  any  manner  or  degree  connected  with  or  refer- 
able to  him  or  the  construction  of  the  wall,  he  was 
relieved  from  any  liability  for  injuries  caused 
thereby.  It  appears  from  the  evidence  that  the 
portion  of  the  wall  which  fell  was  of  a  side  wall  of 
a  third  story,  which  had  been  built  during  the 
year  1886,  on  the  top  of  one  of  the  walls  of  a  two- 
story  brick  building  theretofore  built  and  exist- 
ing; that  the  first  story  had  what  some  witnesses 
called  "a  sixteen-inch  wall,^'  and  some  a  seven- 
teen-inch.  The  second  story  had  w^hat  was  de- 
nominated "a  twelve-inch  wall,"  and  the  third 
story,  or  new  one,  was  an  eight,  or,  as  one  witness 
called  it,  "a  nine-inch  wall."  The  new  wall  was  a 
twelve-inch  one  up  to  the  top  of  the  fioor  joists  put 
in  for  the  new  or  third  story,  then  to  its  top — 
eleven  feet — ^was  an  eight-inch  wall.  There  were 
ceiling  joists,  two  by  eight  and  twenty-two  feet 
long,  put  on  sixteen  inches  apart,  some  of  them 
anchored  in  a  twelve-inch  w^ll  of  the  Paxton 
building,  and  all  attached  to  or  resting  on  it,  and, 
at  the  other  end,  attached  to  or  resting  on  the  new 
wall,  and  fastened  to  some  of  them  were  iron 
anchors  which  extended  through  the  new  wall, 
and  were  bolted  or  appropriately  fastened  at 
the  outer  end— at  the  outer  side  of  the  wall. 
The  roof  timbers  were  2x10   or  2x12   and   at 
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one  end  were  two  feet  or  more  above  the  ceil- 
ing timbersy  and  at  tlie  other  rested  on  them 
or  on  a  level  with  their  upper  edges,  and  both 
roof  and  ceiling  timbers  were  connected  or 
tied  by  a  system  of  braces,  on  trusses.  There  were 
some  partitions  in  the  new  or  third  story,  one  of 
which  served,  in  part,  to  separate  from  the  gen- 
eral space  and  form  a  room  called,  in  the  record, 
the  "fire  room,'^  being  the  one  from  which  the  por- 
tion of  the  wall  fell.  This  room,  in  size,  was 
twenty-two  by  twenty-four  feet  six  inches.  This 
new  wall  reached  to  and  overlapped  a  piece  of 
new  eight-inch  wall  on  another  building,  known 
as  the  "Goodrich  Building,*'  some  witnesses  state, 
and  some  say  made  an  abutting  joint  with  it.  It 
appears  that  they  were  not  in  line,  and  at  this 
place,  a  number  of  witnesses  say,  the  two  walls 
were  connected  by  spikes  and  pieces  of  iron. 
There  is  also  evidence  tending  to  show  that  they 
were  not  so  joined.  Mr.  Whitlock,  city  building 
inspector,  testified,  and  in  so  doing  stated  that 
"the  west  wall  of  the  old  building  had  sagged  in 
toward  the  east.  In  running  up  the  additional 
wall  and  making  the  third  story,  they  kept  carry- 
ing it  over  until  they  got  a  straight  wall  from  the 
window.  The  result  was  it  left  an  overhang  of 
nearly  half  the  thickness  of  the  wall,  which 
showed  at  the  time  the  extent  that  was  between 
the  two  windows.  There  was  a  bow  in  the  wall." 
All  the  other  witnesses  who  testified  on  this  point 
stated  that  the  old  wall  had  bulged  out  and  the 
new  wall  was  drawn  in  instead  of  built  out,  or  so 
as  to  overhang.  All  agreed  in  the  statement  that 
the  brick  used  in  building  the  wall  were  good,  and 
this  may  be  said  to  be  established  by  the  great 
weight  of  the  evidence  as  to  the  mortar.    Some  of 
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the  witnesses  gave  it  as  their  opinion  that  the 
eight-inch  wall  was  not  a  proper  one  to  build; 
that  it  was  not  such  a  one  as  in  their  judgment 
should  have  been  built  there.  The  city  inspector 
of  buildings  said  in  his  judgment  it  was  not  a  safe 
wall,  but  the  preponderance  of  the  evidence  was 
to  the  effect  that  it  was  a  properly  built  and  safe 
eight-inch  wall  and  proper  in  the  position,  under 
the  circumstances,  and  for  the  use  for  which  it 
was  intended.  In  regard  to  the  fire  and  the  part 
it  played,  if  any,  in  causing  the  wall  to  fall,  the 
chief  of  the  fire  department  and  some  of  the  fire- 
men who  were  present  at  this  fire  testified  to  the 
effect  that  the  most  of  the  burning  in  this  third- 
story  room  occurred  after  the  falling  of  the  wall, 
hut  the  chief  was  asked  the  following  question: 
^^Q.  Now,  then,  it  had  got  up  into  the  ceiling,  be- 
tween the  ceiling  and  the  roof,  before  the  wall 
fell?"  To  which  he  answered:  "A.  Why,  she 
must  have." 

The  city  building  inspector  was  interrogated 
upon  cross-examination  and  answered  as  follows: 

Q.  At  the  coroner^s  inquest  were  you  asked  this 
question,  and  did  you  make  this  answer.  I  am 
not  now  asking  you  with  respect  to  the  facts  in 
the  answer  or  the  matters  inquired  of,  but  simply 
ask  you  whether  you  so  testified  at  the  coroner^s 
inquest:  "Q.  So  far  as  you  can  observe,  there  was 
nothing  to  indicate  that  the  wall  was  hot,  or  that 
it  fell  out  by  reason  of  the  heat?"  To  which  you 
answered :  "No,  I  think  the  ceiling  joist,  and  that 
is  what  threw  the  wall  over." 

A.  That  is  what  I  thought  at  the  time. 

Q.  And  that  is  the  way  you  testified? 

A.  I  presume  that  is  the  way  I  did,  if  it  is  down 
that  way. 
54 
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Q.  And  that  was  your  theory, — ^that  the  fire 
burned  off  the  celling  joist?  "The  fire  followed 
the  steam  pipes  and  came  up  in  between  the  roof 
and  the  ceiling  and  of  course  shows  there,  now,  to 
have  burned  the  celling  joist  off,  and  as  soon  aft 
they  burned  off  it  threw  the  wall  out." 

A.  That  is  what  I  said  about  that 

Q.  Was  this  question  asked  you  by  Mr.  Connell: 
"If  that  ceiling  joist  that  burned  and  the  wall  fell 
in,  can  you  account  for  the  falling  of  the  wall  on 
any  other  theory  except  that  the  wall  was  of  in- 
sufficient thickness  and  was  not  properly  joined 
and  connected  together — can  you  account  for  It  In 
any  other  way?"  "A.  I  will  say  this,  that  the 
morning  after  the  fire,  that  the  celling  joists,  they 
were  broken  off,  but  whether  they  were  burned  off 
before  the  wall  fell,  I  should  judge,  from  the  ceil- 
ing joists  that  were  burned  and  remained  there^ 
that  they  must  have  burned  before  the  wall  fell."" 
Did  you  so  testify? 

A.  I  think  so,  about  that  way;  It  is  a  good 
while  ago. 

During  re-dlrect  examination: 

Q.  In  reference  to  the  burning  of  the  celllng^ 
joist,  did  you,  at  the  coroner's  Inquest,  or  do  you 
now  claim  to  have  any  personal  knowledge  as  to 
when  the  burning  of  those  joists  occurred? 

A.  Well,  It  must  have  occurred  before  the  fire^ 
because  the  joists  could  not  have  burned  In  the 
position  they  were  In.  The  part  down  in  the 
ground,  they  must  have  burned  before  the  wall 
fell. 

Q.  Have  you  any  personal  knowledge  except 
merely  that  is  your  conclusion? 

A.  That  Is  what  I  found  the  morning  after  the 
fire. 
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Q.  Were  you  at  the  fire? 

A.  No,  sir;  I  was  not  at  the  fire. 

Q.  You  have  not  any  personal  knowledge  as  to 
how  the  burning  actually  took  place? 

A.  I  was  not  there  to  see  it,  of  course. 

It  was  shown  that  just  where  the  wall  fell  a 
number  of  the  ceiling  joists  had  been  entirely  sev- 
ered by  the  fire,  and  pieces  of  them  were  among 
the  brick  and  mortar  which  fell  to  the  ground* 
One  piece  was  there  with  an  anchor  attached,  and 
ends  of  these  ceiling  joists  were  also  in  the  "fire 
room,"  on  the  floor,  with  anchors  attached.  The 
roof  timbers  were  none  of  them  entirely  burned 
off,  but  were  blackened  or  rather  charred.  We  are 
not  unmindful  here  of  the  argument  of  counsel  for 
defendant  in  error,  in  part  founded  upon  the  sup- 
position that  the  anchor  attached  to  the  piece  of 
lumber  which  was  found  in  the  debris  was  one 
which  had  fallen  with  a  piece  of  floor  joist,  and 
the  further  argument  on  this  part  of  the  case,  in 
which  they  refer  to  the  different  theories  ad- 
vanced by  the  witnesses  in  reference  to  what 
caused  the  wall  to  fall.  We  must  include,  in  any 
view  we  attempt  to  take  of  this  subject,  a  few 
facts  which  were  not  controverted.  The  wall  was 
placed  there  during  the  year  1886  and  stood  al- 
most, if  not  quite,  five  years,  and  was,  to  all 
appearances,  safe  and  fit  for  the  uses  to  which  it 
was  put  and  to  withstand  the  effects  of  use,  time, 
and  any  ordinary  tests  to  which  it  might  be  sub- 
jected, and,  as  stated  by  counsel  for  defendant  in 
error  in  their  brief:  "There  was  the  fact  that  the 
wall  fell  at  the  time  of  the  fire,  which  was  not  dis- 
puted;" and  in  this  connection  we  may  add  that 
there  was  the  evidence,  not  contradicted,  of  the 
destruction  by  the  fire  of  some  of  the  means 
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which  had  been  adjusted,  some  primarily  and 
some  secondarily,  with  the  purpose  to  assist  in 
retaining  the  brick  wall  in  an  upright  position  and 
make  it  safe.  A  careful  review  and  analysis  of 
the  testimony  leads  us  to  the  conclusion  that  it 
establishes  that  the  fire  and  its  accompanying 
facts  and  circumstances  caused  the  falling  of  the 
wall.  Whether  or  not,  or  to  what  extent,  any  in- 
herent weakness  or  defect  in  the  wall  was  a  factor 
in  bringing  about  such  a  result,  is  not  very  readily 
perceivable  or  answerable.  However  this  may 
have  been,  Mr.  Kitchen,  in  constructing  or  having 
constructed  this  third  story  of  the  wall  thereof, 
had  exercised  such  care  that  it  had  been  and  was 
safe,  sufficient,  and  secure  for  any  and  all  pur- 
poses or  uses  for  which  it  was  intended,  and  would 
not,  from  any  inherent  defects,  fall  and  injure  any 
person  or  persons  passing  it,  or  near  it.  It  stood, 
in  the  condition  in  which  it  was  made,  for  several 
years,  and  if  the  fire  had  not  occurred,  would  no 
doubt  have  stood  for  years  more.  The  fire  did  not 
have  its  origin  in  any  act  of  the  plaintiflE  in  error, 
nor  did  it  flow  from  or  have  its  source  in  that 
wherein  it  is  claimed  he  had  been  negligent,  the 
erection  of  the  wall.  The  fire  was  the  immediate 
and  dominant  cause  of  the  falling  of  the  wall,  and 
hence  was  the  proximate  cause  of  the  injury. 

But  it  is  urged  that  what  was  the  proximate 
cause  was  a  question  of  fact  for  the  jury,  and  their 
determination  of  it  should  not  and  will  not  be  dis- 
turbed. Ordinarily,  what  is  the  proximate  cause 
of  an  injury  is,  in  any  case  where  the  question  is 
involved,  one  of  fact  for  the  jury  to  determine; 
but  where,  as  in  this  case,  their  decision  of  the 
question  is  manifestly  wrong,  it  will  be  set  aside. 
This  is  a  case  in  which  the  sympathies  are  strongly 
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appealed  to  and  enlisted,  but  justice  and  right 
must  prevail  and  govern  the  course  of  the  decision. 
On  the  facts  and  circumstances  as  they  appear  in 
the  record,  the  judgment  of  the  trial  court  must 
be  reversed  and  the  cause  remanded. 


Beyerskd  and  remanded. 


2. : : : .  On  the  hearing  of  an  appli- 
cation to  open  a  Judgment  unaer  said  section  82,  the  ad- 
verse party  may  present  counter  affidavits  to  establish 
that  the  applicant  had  actual  notice  of  pendency  of  the 
action  a  sufficient  time  before  Judgment  to  appear  in 
court  and  make  his  defense. 

8.  Trial  to  Court:  Incompetent  Evidence:  Harmless  E^rrob. 
A  Judgment  will  not  be  reversed  merely  for  the  admission 
of  incompetent  or  irrelevant  evidence  in  a  cause  tried  to 
the  court  without  a  Jury. 

Error   from   the   district   court   of   Douglas 
county.     Tried  below  before  Keysor,  J. 

Andrew  BevinSj  for  plaintiff  in  error. 

Henry  P.  Stoddart  and  William  E.  Healey,  contra. 


James  E.  Stover  v.  David  M.  Hough  et  au 

Filed  April  7, 1896.    No.  6341. 

1,  Siunmons:  Service  bt  Publication:  Proceeding  to  Open  ' 
Judgment:  S<yiDENCE.  To  entitle  a  party,  under  the  pro- 
Tisions  of  section  82  of  the  Code  of  Civil  Procedure,  to 
open  a  Judgment  rendered  against  him  upon  service  by 
publication,  it  must  appear  that  he  had  no  actual  notice 
of  the  pendency  of  the  action  in  time  to  appear  therein 
and  make  his  defense.  Should  he  fail  to  establish  the 
want  of  such  notice  by  a  preponderance  of  the  evidence, 
the  motion  to  open  the  Judgment  must  be  denied,  al- 
though all  other  requirements  of  said  section  have  been 
complied  with. 


47  7801 
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47  789 
55  19 
55  162 

47  789j 
57  4411 
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60  440 
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NORVAL,  J. 

This  is  a  proceeding  in  error  to  review  the  ac- 
tion of  the  district  court  in  refusing  to  open  a 
judgment  rendered  therein  against  James  E. 
Stover,  upon  service  by  publication  alone.  On 
the  4th  day  of  October,  1888,  David  M.  Hough  and 
Charles  P.  Ford  instituted  an  action  in  the  dis- 
trict court  of  Douglas  county  against  James  E. 
Stover  and  Anna  Stover,  copartners  as  James  E. 
Stover  &  Co.,  on  an  account  for  boots  and  shoes 
alleged  to  have  been  sold  and  delivered  by  plaint- 
iffs to  defendants.  An  order  of  attachment  was 
issued  on  the  ground  of  non-residence  of  the  de- 
fendants, and  certain  real  estate  was  attached. 
Service  of  summons  was  made  in  the  cause  bv 
publication  only,  and  the  defendants  made  no 
appearance.  The  default  of  James  E.  Stover  was 
entered  by  the  court  on  May  2, 1889,  and  nine  days 
later  judgment  was  rendered  against  him  and  in 
favor  of  the  plaintiffs  in  the  sum  of  1580.90,  and 
it  was  further  ordered  that  the  attached  property 
be  sold.  On  the  21st  day  of  June,  1892,  James  E. 
Stover  filed  a  motion  in  said  cause  to  open  said 
judgment  under  the  provisions  of  section  82  of  the 
Code  of  Civil  Procedure  and  permit  him  to  defend. 
The  motion  was  accompanied  by  an  answer,  con- 
sisting of  a  general  denial  of  the  allegations  of 
the  plaintiffs'  petition,  also  the  affidavit  of  Mr. 
Stover  setting  forth  that  no  service  of  summons 
was  had  upon  him  except  by  publication,  and  that 
he  had  no  actual  notice  of  the  pendency  of  the  suit 
in  time  to  appear  and  defend  before  such  judg- 
ment was  rendered  against  him.  Notice  of  the 
motion  was  duly  given  to  the  plaintiffs,  a  hearing 
was  had  upon  affidavits  and  counter-affidavits  and 
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documentary  evidence,  and  the  motion  was  over- 
ruled by  the  court,  which  order  is  before  us  for 
review. 

By  section  82  of  the  Code  of  Civil  Procedure,  a 
party  against  whom  a  judgment  has  been  ren- 
dered, upon  service  by  publication  merely,  is  enti- 
tled as  a  matter  of  right  to  have  the  judgment 
opened  and  be  let  in  to  defend,  upon  complying 
with  the  provisions  of  said  section.  The  applica- 
tion must  be  made  within  five  years  after  the 
entry  of  the  judgment,  and  it  must  be  made  to 
appear  that  the  defendant  had  no  actual  notice  of 
the  pendency  of  the  action  in  time  to  appear  in 
court  and  make  his  d^efense.  The  application  in 
this  case  to  open  the  judgment  was  timely  made. 
The  controverted  question  is  whether  Stover  had 
actual  notice  of  the  pendency  of  the  suit.  Mr. 
Stover  in  his  affidavit  states  positively  that  he  had 
no  such  notice.  Upon  the  hearing  of  the  motion 
there  were  read  the  affidavits  of  William  H.  Duf- 
fleld  and  E.  G.  McQilton.  The  former  deposed,  in 
effect,  that  prior  to  the  month  of  October,  1888, 
affiant  received  a  conveyance  from  the  defendant 
Stover  for  certain  real  estate  described  in  the  affi- 
davit by  metes  and  bounds,  being  the  same  prem- 
ises which  were  attached  in  this  action;  that  in 
said  month  of  October,  or  during  November  of  the 
same  year,  which  was  after  the  publication  of  the 
summons,  and  more  than  five  months  prior  to  the 
date  of  the  judgment,  affiant  had  a  conversation 
with  defendant  in  the  city  of  Chicago,  during 
which  "Stover  stated  to  and  informed  the  affiant 
that  the  real  estate  above  referred  to  had  been 
attached  in  a  suit  brought  against  him  by  Hough 
and  Ford;  and  that  the  amount  of  the  claim  of 
said  firm  against  him  for  which  such  suit  was 
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brought  was  about  1500/'  and  further,  that  such 
attachment  proceedings  had  been  commenced  but 
a  short  time  prior  to  the  date  of  said  conversation. 
E.  G.  McGilton  deposed,  substantially,  that  he  is 
one  of  the  attorneys  herein;  that  in  the  month  of 
April,  1889,  about  a  week  before  the  end  of  said 
month,  he  met  Btover  in  the  latter's  place  of  busi- 
ness, located  on  Thirteenth  street,  between  Har- 
ney and  Howard  streets,  in  the  city  of  Omaha^ 
and  at  that  time  and  place  deponent  informed 
Btover  of  the  pendency  of  this  action  against  him, 
to  which  the  defendant  replied  that  he  was  aware 
of  that  fact,  but  that  plaintiff  would  never  be 
able  to  collect  a  dollar,  for  the  reason  that  he. 
Stover,  had  nothing,  and  that  the  property  seized 
under  the  writ  of  attachment  did  not  belong  to 
him,  but  to  his  father-in-law;  furthermore,  that 
the  defendant  in  the  same  conversation  admitted 
the  validity  of  the  account  upon  which  suit  was 
brought,  and  that  he  was  individually  liable  for 
the  payment  thereof.  James  E.  Stover  testified 
in  rebuttal  that  he  is  not  acquainted  with  the  said 
E.  G.  McGilton,  and  never  conversed  with  him 
upon  any  subject,  and  that  defendant  did  not  com- 
mence business  at  the  place  in  which  McGilton 
stated  the  conversation  occurred,  nor  in  that  vi- 
cinity until  December  26,  1891.  The  defendant, 
in  one  particular, — namely,  as  to  the  time  he  com- 
menced business  on  South  Thirteenth  street,-  in 
Omaha, — ^is  corroborated  by  the  testimony  of 
two  or  more  witnesses.  The  defendant,  however, 
failed  to  deny  having  the  conversation  testified  to 
by  Mr.  Duflfleld,  which  occurred  in  Chicago  prior 
to  the  rendition  of  the  judgment  in  question. 
While  the  evidence  adduced  on  the  hearing  in  the 
district  court  was  conflicting,  it  was  sufficient  to 
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justify  the  finding  that  the  defendant  had  actual 
notice  of  the  pendency  of  the  suit  in  ample  time 
to  have  made  a  defense  had  be  desired  to  do  so. 
Having  had  such  notice,  the  motion  to  open  the 
judgment  was'proi)erly  denied,  {Merriam  v.  Gor- 
don, 20  Neb.,  405.) 

It  is  claimed  the  court  erred  in  admitting  in 
evidence  the  affidavits  of  Duffield,  McGilton,  and 
Healey.  The  section  of  the  statute  above  re- 
ferred to  expressly  provides  that  the  adverse 
party,  on  the  hearing  of  an  application  to  open  a 
judgment,  may  present  counter-affidavits  for  the 
purpose  of  showing  that  the  defendant  had  notice 
of  the  pendency  of  the  suit  in  time  to  appear  in 
court  and  make  his  defense.  The  affidavits  ob- 
jected to  tended  to  prove  that  the  defendant  had 
actual  notice  of  the  pendency  of  the  action,  hence 
the  court  did  not  err  in  admitting  them. 

It  is  urged  that  there  was  error  in  admitting 
the  transcript  of  the  evidence  of  James  E.  Stover 
and  Andrew  Bevins,  given  in  another  action.  A 
sufficient  answer  to  the  contention  is  that  the 
hearing  was  to  the  court  without  a  jury,  therefore 
the  admission  of  incompetent  or  irrelevant  evi- 
dence is  not  reversible  error.  {Enyeart  v.  Davis,  17 
Neb.,  228;  Richardson  v.  Doty,  25  Neb.,  424;  Ward 
V.  Parlin,  30  Neb.,  376.)  Excluding  the  evidence 
which  is  made  the  basis  of  this  assignment,  there 
yet  remained  sufficient  competent  evidence  to  sus- 
tain the  order  of  the  court. 

It  is  stated  in  the  brief  that  more  than  six 
months  after  the  suit  was  brought  the  plaintiff 
voluntarily  dismissed  it  as  to  all  the  defendants 
except  James  E.  Stover,  and  the  judgment  sought 
to  be  opened  was  not  rendered  in  the  original  ac- 
tion, but  is  a  judgment  against  James  E.  Stover 
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personally.  The  record  fails  to  disclose  a  volun- 
tary dismissal  as  to  any  defendant.  It  is  true 
judgment  was  entered  against  James  E.  Stover 
alone;  yet  if  there  was  any  error  in  rendering  a 
judgment  against  one  of  the  partners,  conceding 
the  action  was  against  the  firm  and  not  the  indi- 
vidual members  thereof,  it  cannot  be  reviewed  in 
this  proceeding,  since  such  judgment  was  pro- 
nounced more  than  one  year  before  the  cause  was 
brought  to  this  court.    (Code,  sec.  592.) 

We  discover  no  reversible  error  in  the  record, 
and  the  order  is 

Affirmed. 
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W.  B.  Scarborough  v.  Myron  N.  Myrick. 

Filed  April  7. 1896.    No.  6243. 

1.  Proceedingpi  in  Error:  Time.    Proceedings  in  error  may  be 

commenced  in  the  supreme  court  at  any  time  wittdn  one 
year  from  the  rendition  of  the  judgment  or  decree,  or 
final  order  sought  to  be  reviewed. 

2.  Sufficiency  of  Petition:  Review.    A  motion  for  a  new  trial 

is  unnecessary  to  present  to  this  court  the  question 
whether  the  petition  states  a  cause  of  action. 

3.  Quieting  Title:  Pleading.    The  petition  in  an  action  to 

quiet  title  examined,  and  held  to  state  a  cause  of  action. 

4.  Summons:  Service  by  Publication:  Proceeding  to  Open 

Judgment.  To  entitle  a  party  to  have  a  decree  rendered 
against  him  upon  service  by  publication  opened,  under 
section  82  of  the  Code.  It  must  appear  that  he  had  no 
actual  notice  of  the  pendency  of  the  action  in  time  to 
interpose  a  defense. 

5.  Notice  of  Proceeding  to  Open  Judgment:  Waiver.    Notice 

of  an  application,  under  said  section,  to  open  a  judgment 
or  decree  must  be  given  to  the  adverse  party;  but  where 
such  party  appears  and  resists  the  application,  it  is  a 
waiver  of  formal  notice. 
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6.  Quieting  Title:  Service  bt  Publication.    In  an  action  to 

Quiet  title  to  real  estate,  seryice  by  publication  may  be 
made  upon  a  non-resident  defendant  who  cannot  be  sum- 
moned in  the  state. 

7.  Summovis:  Affidavit  for  Service  by  Publication.  Plaint- 

iff's cause  of  action  is  not  required  to  be  set  forth  in  an 
affidavit  for  service  by  publication.  It  is  sufficient  if  such 
affidavit  states  that  the  defendant  is  a  non-resident  of 
this  state,  and  that  service  of  summons  cannot  be  had 
upon  him  therein,  and  facts  showing  the  action  to  be  one 
of  those  mentioned  in  section  77  of  the  Code,  in  which 
constructive  service  is  authorized. 

8. :  Service  by  Publication:  Waiver  of  Defects:  Ap- 
pearance. Where  a  decree  is  rendered  upon  service  had 
by  publication,  and  the  defendant  subsequently  files  an 
answer  to  the  merits,  and  asks  to  have  the  decree  opened 
under  section  82  of  the  Code  of  Civil  Procedure,  such 
appearance  is  a  waiver  of  all  defects  and  irregularities 
in  the  service. 

9.  Names  of  Parties:  Errors:  Waiver:  Appearance.  Except 
in  actions  specified  in  section  23  of  the  Code  of  Civil  Pro- 
cedure, it  is  bad  pleading  to  describe  the  plaintiff  or  de- 
fendant by  the  initials  only  of  his  Christian  name;  but 
if  so  designated  it  is  merely  a  misnomer,  and  if  the 
defendant  appears,  or  is  personally  served,  and  no  objec- 
tion on  that  ground  is  made  in  the  trial  court,  the  defect 
is  waived. 

10. :  Judgments.    In  the  absence  of  a  showing  to  the 

contrary,  it  will  not  be  presumed  for  the  purpose  of  in- 
validating a  judgment  rendered  against  a  defendant,  that 
he  has  any  other  Christian  name  than  the  initials  by 
which  he  was  sued. 

11.  Service  by  Publication:  Defects:  Proceeding  to 'Vacate 
Judgment.  A  decree  rendered  against  a  defendant  upon 
service  by  publication  alone,  he  having  made  no  appear- 
ance in  the  cause,  and  the  published  notice  requiring  him 
to  answer  on  or  before  a  date  anterior  to  the  filing  of  the 
petition,  instead  of  the  third  Monday  after  the  completed 
service,  as  required  by  statute,  may  be  set  aside  on  mo- 
tion of  the  defendant,  as  having  been  irregularly  entered, 
under  the  provisions  of  section  602  et  seq,  of  the  Code  of 
Civil  Procedure.     {Wilkins  v,  Wilkins,  26  Neb.,  235.) 
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Errob  from  the  district  court  of  York  county. 
Tried  below  before  Whbelbb,  J. 

Sedgunck  d  Power ^  for  plaintiff  in  error. 

George  B.  France^  contra. 

m 

NOBVAL,  J. 

This  action  was  instituted  in  the  district  court 
of  York  county  on  the  5th  day  of  April,  1892,  by 
Myron  N.  Myrick  against  W.  B.  Scarborough,  to 
quiet  the  title  to  the  real  estate  herein  described, 
and  to  annul  a  certain  contract  entered  into  by 
and  between  them,  by  the  terms  of  which  the 
plaintiff  agreed  to  convey,  upon  certain  considera- 
tions, the  southwest  quarter  of  section  3,  the 
southeast  quarter  of  section  4,  the  northeast  quar- 
ter, and  the  northeast  quarter  of  the  northwest 
quarter  of  section  9,  and  the  west  half  of  the 
northwest  quarter  of  section  10,  all  in  township  12 
north,  range  3  west,  York  county,  Nebraska.  Affi- 
davit for  substituted  service  of  summons  was 
made  and  filed,  notice  of  the  pendency  of  the  suit 
was  duly  published,  and,  without  any  appearance 
on  the  part  of  the  defendant,  a  decree  as  prayed 
was  rendered  against  him  on  the  16th  day  of  June, 
1892.  At  a  subsequent  term  of  the  court,  to-wit, 
December  30,  1892,  the  defendant,  through  his 
attorneys,  filed  a  motion  to  set  aside  said  decree, 
accompanied  with  the  affidavits  of  his  attorneys 
in  support  thereof,  and  filed  his  answer  in  said 
cause.  The  application  was  heard  upon  affidavits, 
and  also  evidence  taken  by  the  oral  examination 
of  witnesses,  which  testimony  is  embodied  in  the 
bill  of  exceptions  found  in  the  record.  The  court 
refused  to  set  aside  the  decree,  and  the  defendant 
has  brought  the  case  into  this  court  for  review. 
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One  of  the  grounds  urged  for  a  reversal  is  that 
the  petition  fails  to  state  a  cause  of  action. 
Plaintiff  insists  that  the  sufficiency  of  the  petition 
cannot  now  be  raised^  since  the  cause  was  not 
docketed  in  this  court  within  six  months  from  the 
entry  of  the  decree,  and  further,  because  no  mo- 
tion for  a  new  trial  was  filed  in  the  court  below. 
The  cause  is  not  here  upon  appeal,  but  by  pro- 
ceedings in  error.  Therefore  the  defendant  was 
not  required  to  have  the  cause  docketed  within  six 
months  from  the  date  of  the  decree.  Proceedings 
in  error  may  be  commenced  in  this  court  at  any 
time  within  one  year  from  the  rendition  of  the 
judgment,  or  decree,  or  final  order  sought  to  be 
reviewed.  (Bemis  v.  Rogers^  8  Neb.,  149;  Rogers  t?. 
Redick^  10  Neb.,  832;  Hendtickson  v.  fifwMtran,  28 
Neb.,  790.)  The  record  discloses  that  the  tran- 
script and  petition  in  error  were  filed  in  this  court 
on  June  14, 1893,  which  was  less  than  a  year  after 
the  decree  was  pronounced  in  the  district  court. 
No  motion  for  a  new  trial  was  necessary  to  test  in 
this  court  the  sufficiency  of  the  petition.  {Hays  v. 
Mercier,  22  Neb.,  656;  O'Donohue  v.  Hendrix,  13 
Neb.,  255;  Schmid  v.  Schmid,  37  Neb.,  629;  Hansen 
V.  Kinney,  46  Neb.,  707;  Harris  v.  Stote,  46  Neb., 
857.) 

It  is  insisted  that  the  petition  does  not  state  a 
cause  of  action,  and  is  therefore  insufficient  to 
support  the  decree,  because  it  fails  to  allege  that 
plaintiff  was  the  owner  of  the  lands  in  contro- 
versy at  the  time  the  action  was  brought.  Un- 
doubtedly a  plaintiff  must  have  title  to,  or  claim 
an  interest  in,  the  real  estate  in  order  to  maintain 
an  action  quia  timety  but  he  is  not  required  to 
allege  and  prove  a  fee-simple  title;  especially  is 
this  so  where  he  is  in  possession  of  the  property. 
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{Brewer  v.  Merrick  County y  15  Neb.,  180;  McDonald 
V.  Early,  15  Neb.,  63;  Force  v.  Stubbs,  41  Neb.,  271.) 
In  the  case  at  bar  the  petition  alleges  ^^that  the 
plaintiff  was,  at  the  time  of  the  making  and  execu- 
tion of  the  contract  hereinafter  mentioned  [the 
one  he  sought  to  have  canceled],  the  owner,  and  is 
now,  and  has  been  for  more  than  five  years  last 
past,  in  the  possession"  of  the  premises  in  contro- 
versy. There  is  no  averment  in  the  pleading  at- 
tacked that  plaintiff  has  ever  parted  with  the  titlef 
in  the  property  which  he  at  one  time  held,  and,  at 
least  after  decree,  we  must  presume  that  plaintiff 
continued  to  be  the  owner  of  the  property  when 
this  suit  was  brought.  Manifestly  this  is  so,  since 
the  plaintiff  alleges  the  making  of  the  contract  to 
convey  the  property  to  the  defendant,  and  that 
the  latter  has  wholly  failed  and  refused  to  per^ 
form  the  conditions  and  stipulations  therein  con- 
tained on  his  part  to  be  kept  and  observed, 
thereby  showing  affirmatively  that  the  defendant 
has  forfeited  all  rights  or  interest  which  he  may 
have  had  in  the  contract  and  lands  therein  de- 
scribed. While  the  petition  is  not  as  full  in  its 
averments  as  might  be  desired  by  some  pleaders, 
yet  we  think,  under  the  liberal  rules  of  code  plead- 
ing, it  states  a  cause  of  action. 

One  of  the  grounds  stated  in  the  motion  to  set 
aside  the  decree  and  permit  a  defense  to  be  made 
is  that  there  was  no  other  service  of  summons 
upon  the  defendant  than  by  publication.  Under 
section  82  of  the  Code  of  Civil  Procedure  a  party 
against  whom  a  judgment  or  decree  is  entered 
upon  constructive  service  alone,  has  a  right  to 
have  such  judgment  or  decree  opened  any  time 
within  five  years  by  complying  with  the  several 
requirements  of  said  section,  two  of  which  being 
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that  the  party  shall  give  notice  of  his  application 
to  his  adversary,  and  also  establish  that  the  de- 
fendant had  no  actual  notice  of  the  pendency  of 
the  suit  in  sufficient  time  to  appear  in  court  and 
contest  the  cause.  This  record  fails  to  disclose 
that  notice  of  the  motion  to  open  the  decree  was 
served  upon  the  plaintiff.  It  does,  however,  show 
that  he  appeared  and  resisted  the  application, 
which  was  a  waiver  of  formal  notice.  The  evi- 
dence adduced  on  the  hearing  fails  to  establish 
that  the  defendant  did  not  have  actual  notice  that 
the  suit  was  pending.  It  follows  that  the  defend- 
ant was  not  entitled  to  have  the  decree  opened 
under  said  section  82.  {MerHam  v.  Gordon^  20 
Neb.,  405;  Stover  v.  Hough,  47  Neb.,  789.) 

It  is  urged  that  the  trial  court  did  not  acquire 
jurisdiction  on  account  of  alleged  defects  in  the 
affidavit  for  publication  and  in  the  published  no- 
tice. It  is  true  that  the  affidavit  upon  which  con- 
structive service  of  summons  was  based  is  juris- 
dictional, and  if  there  is  an  entire  omission  of  an 
averment  upon  a  vital  or  material  matter,  the 
court  will  not  acquire  jurisdiction  by  the  pub- 
lished notice,  but  the  proceedings  will  be  abso- 
lutely void.  The  affidavit  must  disclose,  in  addi- 
tion to  the  fact  that  the  defendant  is  a  non- 
resident of  this  state,  and  service  cannot  be  had 
upon  him  therein,  that  the  action  is  one  of  those 
mentioned  in  section  77  of  the  Code,  in  which  con- 
structive service  can  be  made.  Tested  by  this 
rule  the  affidavit  for  publication  in  the  case  at  bar 
is  sufficient.  It  states  the  date  of  the  filing  of  the 
petition  against  the  defendant,  that  the  object  and 
prayer  of  the  petition  is  to  declare  an  agreement 
entered  into  between  plaintiff  and  defendant  on 
February  26,  1890,  to  be  null  and  void,  to  cancel 
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the  same  of  record,  and  to  qniet  in  plaintiff  the 
title  to  certain  real  estate  specifically  described 
in  said  contract,  as  in  the  petition  set  forth,  and 
that  the  defendant  is  a  non-resident  of  the  state 
and  service  of  summons  cannot  be  made  upon  him 
therein.  It  was  not  necessary  that  the  affidavit 
should  disclose  plaintiff^s  title  to  the  proi)erty  in 
controversy.  He  was  not  required  to  state  his 
cause  of  action  in  the  affidavit,  but  in  his  petition. 
(Orebe  v.  JoneSj  15  Neb.,  312.)  The  affidavit  shows 
that  the  nature  or  the  character  of  the  suit  is  one 
in  which  the  statute  authorizes  service  by  publica- 
tion to  be  had,  and  that  is  sufficient  so  far  as  that 
point  is  concerned.  {Fonts  v.  Mann^  15  Neb.,  172; 
Taylor  v.  OootSj  32  Neb.,  30.)  Our  statute  author- 
izes service  by  publication  in  actions  to  quiet  title 
to  real  estate  when  the  defendant  is  a  non- 
resident.   {Amdt  V.  Origgs,  134  U.  S.,  316.) 

Another  complaint  is  that  in  the  petition,  affi- 
davit, and  notice  of  publication  the  defendant  is 
designated  by  his  family  or  surname,  and  the 
initial  letters  only  of  his  Christian  name.  The 
statute  contemplates  that  the  parties  to  a  suit, 
whether  plaintiff  or  defendant,  shall  be  described 
in  the  pleadings  by  their  full  Christian  names, 
except  in  actions  specified  in  section  23  of  the 
Code.  In  all  other  cases  it  is  bad  pleading  to  de- 
scribe the  plaintiff  by  the  initials  only  of  his 
Christian  name.  But  the  absence  of  his  first  or 
Christian  name  amounts  merely  to  a  misnomer, 
and  if  objection  on  that  ground  is  not  made  in  the 
trial  court,  it  will  be  waived.  (Walgamood  v.  Ran- 
dolph, 22  Neb.,  493;  Real  v.  Honeys  39  Neb.,  516; 
Laws  V.  McCartyy  1  Handy  [O.],  191 ;  Wilson  v.  Shan- 
noUj  6  Ark.,  196;  Monroe  Cattle  Co.  v.  Becker,  147 
U.  S.,  47;  Kenyon  v.  Semony  45  N.  W.  Rep.  [Minn.], 
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10.)  In  the  case  at  bar  the  defendant  is  sued  by 
the  name  of  W.  B,  Scarborough^  no  other  descrip- 
tion being  inserted  in  the  petition  or  proceedings; 
nor  in  the  verification  of  the  petition  is  it  stated 
that  the  real  name  of  the  defendant  is  unknown. 
Neither  in  the  answer  filed  by  the  defendant,  nor 
in  the  motion  and  affidavits  filed  by  him,  has  he 
disclosed  his  full  Christian  name.  The  defendant 
signed  the  contract  sought  to  be  canceled  by  his 
initials  alone.  We  have  carefully  examined  the 
entire  record  and  find  it  nowhere  discloses  that 
the  defendant  has  any  other  Christian  name 
than  the  initials  by  which  he  was  sued.  This 
being  true,  we  cannot  presume  that  he  had  any 
other  Christian  name;  therefore  the  objection  that 
the  defendant  was  described  in  the  petition  by  his 
initials  is  not  available  in  this  court.  {Oakley  v. 
Pegler,  30  Neb.,  628;  Fewlass  v.  Abbott ^  28  Mich., 
270;  Kenyon  v.  Semm,  45  N.  W.  Rep.  [Minn.],  10.) 

It  is,  however,  argued  that  service  by  publica- 
tion conferred  no  jurisdiction;  in  other  words, 
that  the  summons  should  have  been  personally 
served  upon  the  defendant.  Section  148  of  the 
Code  of  Civil  Procedure  provides:  "When  the 
plaintiff  shall  be  ignorant  of  the  name  of  a  defend- 
ant, such  defendant  may  be  designated  in  any 
pleading  or  proceeding  by  any  name  and  descrip- 
tion, and  when  his  true  name  is  discovered,  the 
pleading  or  proceeding  may  be  amended  accord- 
ingly. The  plaintiff  in  such  case  must  state,  in 
the  verification  of  his  petition,  that  he  could  not 
discover  the  true  name,  and  the  summons  must 
contain  the  words,  *real  name  unknown,'  and  a 
copy  thereof  must  be  served  personally  upon  the 
defendant."  This  section  was  before  the  court  in 
Enewold  v.  Olsen^  39  Neb.,  59.  It  was  there  held, 
55 
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in  an  action  to  recover  a  personal  judgment  not 
brought  under  section  23  of  the  Code,  where  the 
defendant  was  sued  as  F.  Olsen,  "full  name  un- 
known," and  the  return  on  the  summons  showed 
that  he  was  served  by  leaving  a  copy  at  his  usual 
place  of  residence,  that  the  court  acquired  no 
jurisdiction  over  the  defendant,  and  that  Ihe  judg- 
ment was  void.  The  scope  of  this  decision  is  that 
a  personal  judgment  cannot  be  rendered  when 
the  defendant  is  sued  by  his  initials,  unless  the 
summons  is  personally  served  upon  him,  or  he 
appears,  except  in  cases  brought  under  said  sec- 
tion 23.  Whether  in  an  action  in  rem,  and  in 
which  no  personal  judgment  is  sought,  service  by 
publication  can  be  had  where  the  defendant  ifr 
sued  by  the  initials  of  his  Christian  name,  it  is 
unnecessary  to  decide,  since,  if  there  was  any 
defect  in  the  service  in  this  casej  it  was  waived  by 
the  defendant  filing  his  answer  to  the  merits  and 
asking  to  have  the  decree  opened  under  section 
82  of  the  Code.  (Warren  v.  Dick,  17  Neb.,  241^ 
Seely  v.  Boon,  1  N.  J.  Law,  138.) 

Objection  is  made  to  the  published  notice.  The 
proof  of  publication  shows  that  the  notice  was 
published  four  consecutive  weeks  in  the  York 
Republican,  the  first  publication  thereof  being  on 
April  5,  1892,  and  the  last  insertion  on  the  29th 
day  of  the  same  month.  The  notice  to  the  defend- 
ant required  him  to  answer  the  petition  on  or 
before  the  16th  day  of  March,  1892,  which  was  not 
only  prior  to  the  first  publication,  but  before  the 
petition  was  filed  in  the  district  court.  By  stat- 
ute the  time  for  filing  answer  is  fixed  "on  or  before 
the  third  Monday  ♦  ♦  ♦  after  the  return  day 
of  the  summons  or  service  by  publication."  The 
notice  in  question  is  manifestly  defective.     It 
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should  have  required  the  defendant  to  answer  on 
or  before  the  third  Monday  after  the  completed 
service.  The  defect  indicated  did  not  invalidate 
the  notice  to  such  an  extent  as  to  prevent  the 
court  from  acquiring  jurisdiction  or  to  render  the 
proceedings  absolutely  void.  It  was  a  mere  error 
or  irregularity  not  available  in  a  collateral  attack 
upon  the  decree,  but  constituting  sufBcient  ground 
for  a  reversal  in  a  direct  proceeding  like  this,  or  to 
set  aside  the  decree  under  the  third  subdivision  of 
section  602  of  the  Code,  which  authorizes  a  district 
court  to  vacate  its  own  judgments  or  .decrees  after 
the  term  at  which  the  same  were  entered  "for  mis- 
takes, neglect,  or  omissions  of  the  clerk,  or  irregu- 
larity in  obtaining  a  judgment  or  order,  (Wilkins 
V.  Wilkim,  26  Neb.,  236.) 

The  case  cited  was  an  action  for  divorce,  in 
which  a  decree  was  rendered  against  the  defend- 
ant. Service  was  by  publication  only,  the  notice 
requiring  the  defendant  to  answer  on  the  second 
Monday,  instead  of  the  third,  after  the  last  publi- 
cation. Nearly  three  years  after  the  rendition  of 
the  decree  the  defendant  filed  a  motion  in  the 
same  court  to  vacate  the  decree  for  said  defect  in 
the  notice  in  fixing  the  time  for  answer,  which 
motion  was  sustained,  and  the  ruling  was  subse- 
quently afSrmed  by  this  court.  The  decree  in  the 
case  at  bar  was  irregularly  entered,  and  it  should 
have  been  set  aside.  The  decree,  and  the  order 
refusing  to  vacate  the  same,  are  reversed,  and  the 
cause  remanded  for  further  proceedings. 


Beversed  and  remanded. 
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Philadbilphia  Mortgage  &  Trust  Company, 
Trustee,  v.  Peter  Goos  bt  al. 

Filed  Apbil  7, 1896.    No.  8250. 

1.  Kortgages:  Rents  Aia>  Profits:  Receivebs.  Although 
section  55,  chapter  73,  Compiled  Statutes  of  Nebraska 
provides  that  "in  the  absence  of  stipulations  to  the  con- 
trary, the  mortgagor  of  real  estate  retains  the  legal  title 
and  right  of  possession  thereof/'  yet  it  does  not  abrogate 
the  power  of  the  court  to  appoint  a  receiver,  In  a  proper 
case,  to  collect  the  rents  and  profits  from  mortgaged 
premises,  notwithstanding  the  mortgage  contains  no 
stipulation  as  to  the  right  of  possession. 


2. 


8. 

4. 


: :  Appointment  op  Receiver  Pendino  Appeal. 

After  a  confirmation  of  sale  of  mortgaged  premises,  and 
an  appeal  from  such  order  by  the  defendant,  the  trial 
court  may,  in  a  proper  case,  when  necessary  to  protect 
the  mortgagee's  interests,  appoint  a  receiver  to  collect 
the  rents  pending  the  determination  of  such  appeal. 


Reoeivebs.   Chadran  Bankinff  Oo.  v.  Mahan^, 


48  Neb.,  214,  distinguished. 


: : ,  In  an  action  to  foreclose  a  mortgage, 

the  plalntifC  is  entitled  to  the  appointment  of  a  receiver  to 
take  charge  of  the  property  and  collect  the  rents,  when  it 
is  disclosed  that  the  mortgaged  property  is  "probably 
insufficient  to  discharge  the  mortgage  debt"  Jaoobi  v. 
Gibson,  9  Neb.,  880,  followed. 


Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Ambrose,  J. 

The  opinion  contains  a  statement  of  the  case. 

Wharton  &  Bairdy  for  plaintiff  in  error: 

The  appeal  by  Iszard  from  the  decree  of  the  dis- 
trict court  and  the  filing  of  his  bond  did  not  divest 
the  district  court  of  power  to  hear  the  application 
and  appoint  a  receiver.    (Pasco  v.  OamblCj  15  Pla., 
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562;  Connelly  v.  Dicksony  76  Ind.,  440;  Schreiber  v. 
Carey y  48  Wis.,  217;  Mitchell  v.  Rolandy  63  N.  W. 
Rep.  Pa.],  606;  Stockman  v.  WalliSy  30  N.  J,  Eq., 
449;  Chetwood  v.  Cof/iny  30  N.  J.  Eq.,  450;  Eastman 
t?.  CaiUy  45  Neb.,  48.) 

Under  the  law  of  Nebraska,  except  as  otherwise 
provided,  the  mortgagor  is  entitled  to  the  rents 
and  profits  and  the  possession  of  the  mortgaged 
property  until  the  final  confirmation  of  the  sale, 
(Compiled  Statutes,  sec.  55,  ch,  75 ;  Teazel  v.  WhitCy 
40  Neb.,  432;  West  v.  Conanty  34  Pac.  Rep.  [Cal.], 
705;  Swan  v.  Mitchelly  47  N.  W.  Rep.  [la.],  1043; 
American  Investment  Co,  v.  Farrary  54  N.  W.  Rep, 
[la.],  361.) 

After  the  decree  had  been  entered,  the  sale  con- 
firmed, and  the  order  of  confirmation  superseded 
by  the  appeal  bond,  the  court  had  no  power  to 
appoint  a  receiver  pending  the  appeal.  (Code  of 
Civil  Procedure,  sec.  266;  Chadron  Banking  Co.  v. 
Mahoneyy  43  Neb.,  214.) 

The  supersedeas  bond  provides  for  payment  of 
waste.  It  therefore  protects  the  plaintiff  against 
unpaid  taxes.  {Phelan  v.  Boylany  25  Wis.,  679; 
'Wilkinson  v.  Wilkinsony  59  Wis.,  557;  Stetson  v.  Dayy 
51  Me.,  434;  Cannon  v.  Barry,  59  Miss.,  289;  Mehle 
t?.  Bensely  2  So.  Rep.  [La.],  202;  Sherrill  v.  Connor ^ 
12  S.  E.  Rep.  [N.  Car.],^588.) 

Cmoin  d  McHughy  contra. 

NORVAIi,  J. 

This  is  a  proceeding  in  error  to  review  the  order 
of  the  district  court  refusing  to  appoint  a  receiver 
to  collect  the  rents  and  profits  of  the  mortgaged 
premises,  pending  an  appeal  to  this  court  from 
an  order  confirming  a  sale.  On  the  23d  day  of 
June,  1894,  a  decree  of  foreclosure  of  the  mort- 
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gaged  premises  was  entered  in  the  district  court 
of  Douglas  county  in  favor  of  the  plaintiff  for  the 
sum  of  172,678.66,  with  interest  on  |67,000  at 
seven  per  cent,  and  ten  per  cent  interest  on  the 
remainder  of  the  amount  found  due  by  the  decree. 
The  defendant,  John  E.  Iszard,  in  due  time  filed  a 
written  request  for  a  stay  of  the  order  of  sale  for 
the  period  of  nine  months.  Subsequently,  on  the 
29th  day  of  March,  1895,  an  order  of  sale  was 
issued,  the  premises  were  appraised,  and  the  sale 
thereof  advertised  to  take  place  on  April  30,  1895, 
On  motion  of  the  defendant  Iszard,  the  appraise- 
ment was  set  aside  by  the  court;  a  second  ap- 
praisement of  the  property  was  made  by  new 
appraisers,  which  likewise  was  vacated  on  motion 
of  Iszard,  and  a  third  appraisement  was  ordered. 
The  premises  were  again  appraised  by  other  ap- 
praisers, and  advertised  for  sale.  A  motion  to  set 
aside  this  appraisement  and  to  remove  the  special 
master  commissioner  was  filed  by  Iszard,  but  the 
same  was  not  heard  or  passed  upon  until  after  the 
day  fixed  for  the  sale  of  the  real  estate.  The  prop- 
erty was  sold  under  the  appraisement  to  the 
plaintiff  for  $68,100.  Iszard  filed  objections  to 
the  sale,  which,  with  his  njotion  to  set  aside  the 
appraisement  and  to  remove  the  special  master 
commissioner,  were  overruled,  and  the  sale  con- 
firmed August  31, 1895,  Thereupon  Iszard  prose- 
cuted an  appeal  to  this  court,  giving  a  supersedeas 
bond  in  the  sum  of  $7,000,  conditioned  for  the 
prosecution  of  such  appeal  without  delay,  and 
that  during  the  pendency  of  said  appeal  he  would 
not  commit,  or  suffer  to  be  committed,  any  waste 
upon  the  mortgaged  premises.  Subsequently,  on 
the  30th  day  of  September,  1895,  plaintiff  filed  its 
petition  for  the  appointment  of  a  receiver  to  col- 
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lect  the  rentSy  issues,  and  profits  pending  the  ap- 
pealy  setting  forth  in  the  application,  in  addition 
to  the  foregoing  facts,  that  the  appeal  was  prose- 
cuted for  delay  merely;  that  the  amount  due 
plaintiff  on  his  decree  was  |79,455.45;  that  the 
value  of  the  property  is  insufficient  and  grossly 
inadequate  to  satisfy  said  sum;  that  the  defend- 
ants have  failed  and  neglected  to  pay  the  taxes 
clue  and  delinquent  on  said  premises;  that  the 
accrued  taxes  and  assessments,  for  which  the 
property  is  liable,  and  which  the  defendants  have 
failed  to  pay,  amount  to  about  f 3,300,  and  that 
they  have  neglected  to  keep  the  property  insured, 
and  the  plaintiff,  for  the  protection  of  its  security, 
has  been  compelled  to  pay  for  premiums  and  in- 
surance on  said  property,  since  the  rendition  of 
the  decree  of  foreclosure  herein,  the  sum  of 
^1,867.06,  Notice  of  the  petition  was  duly  given, 
and  upon  the  hearing  the  application  was  denied 
and  a  receiver  refused.  A  motion  for  a  new  trial 
was  filed  by  the  plaintiff,  which  was  overruled. 
The  district  court  of  Douglas  county  had  jurisdic- 
tion to  hear  and  determine  the  apnlication  for 
the  appointment  of  a  receiver  herein,  notwith- 
standing such  application  was  not  made  until 
after  the  decree  of  foreclosure  had  been  entered, 
the  sale  confirmed,  and  the  cause  appealed  to  this 
court.    {Eastman  i\  Caiw,  45  Neb.,  48.) 

There  is  no  controversy  over  the  facts  in  this 
case;  but  the  question  is  whether  sufficient  facts 
existed  at  the  time  the  application  was  presented 
to  the-  court  below  to  authorize  the  appointment 
of  a  receiver.  Section  266  of  the  Code  of  Civil 
Procedure  provides  for  the  appointment  of  a  re- 
ceiver in  either  of  the  following  cases :  "Second — 
In  an  action  for  the  foreclosure  of  a  mortgage, 
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when  the  mortgaged  property  is  in  danger  of  be- 
ing lost,  removed,  or  materially  injured,  or  i& 
probably  insufficient  to  discharge  the  mortgage 
debt.  Third — After  judgment,  or  decree  to  carry 
the  same  into  execution,  or  to  dispose  of  the  prop- 
erty according  to  the  decree  or  judgment,  or  pre- 
serve it  during  the  pendency  of  an  appeal.  •  ♦  * 
Fifth — In  all  other  cases  where  receivers  have 
heretofore  been  appointed  by  the  usages  of  courts 
of  equity."  It  is  obvious  the  application  for  a 
receiver  was  not  made  to  carry  the  decree  of  the 
district  court  into  effect,  nor  to  dispose  of  the 
property  according  to  the  decree.  That  had  al- 
ready been  done.  The  second  subdivision  of  sec- 
tion 266  of  the  Code  authorizes  the  appointment 
of  a  receiver  in  an  action  to  foreclose  a  mortgage 
when  the  mortgaged  property  "is  probably  insuf- 
ficient to  discharge  the  mortgage  debt."  In  other 
words,  the  inadequacy  in  value  of  the  premises  to 
pay  the  mortgage  lien  thereon  is  alone  sufficient 
ground  to  entitle  the  mortgagee  to  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  property 
and  collect  rents  accruing  therefrom.  {Jacohn  v^ 
(Hbsoriy  9  Neb.,  380;  Ecklnnd  v.  Willie,  42  Neb.,  737.) 
Our  attention  has  been  called  to  section  55^ 
chapter  73,  Compiled  Statutes,  which  provides  r 
"In  the  absence  of  stipulations  to  the  contrary^ 
the  mortgagor  of  real  estate  retains  the  legal  title 
and  right  of  possession  thereof."  It  is  argued 
that,  under  the  foregoing  provision,  the  mort- 
gagor, except  as  otherwise  stipulated  in  the  mort- 
gage, is  entitled  to  the  rents  and  profits,  and  the 
possession  of  the  mortgaged  premises  until  final 
confirmation  of  the  sale.  The  mortgage  under 
which  the  foreclosure  in  this  case  was  made  is  not 
before  us;   hence  we  are  not  advised  of  its  pro- 
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visions.  Assuming  that  it  contained  no  stipula- 
tion as  to  the  right  of  possession  of  the  property, 
it  does  not  follow  that  a  receiver  may  not  be  ap- 
pointed to  collect  the  rents  and  profits,  in  case  the 
premises  are  insufficient  in  value  to  satisfy  the 
lien  of  the  mortgage.  That  such  power  exists 
was  held  by  this  court  in  Jacobs  v.  Oibsouy  9  Neb., 
380.  Lake,  J.,  speaking  for  the  court  in  that 
case,  said :  ^^In  the  absence  of  an  agreement  to  the 
contrary,  we  suppose  no  one  would  contend  but 
that  a  mortgagor  is  entitled  to  the  rents  and 
profits  of  mortgaged  premises  until  condition 
broken,— or,  in  other  words,  until  such  time  as  the 
mortgagee  is  authorized  to  proceed  by  action  on 
the  mortgage  to  subject  the  property  to  the  pay- 
ment of  his  debt.  Such,  doubtless,  is  the  law. 
On  the  other  hand,  it  is  equally  clear  that  on  a 
condition  broken,  by  which  the  mortgagee  is  au- 
thorized to  commence  foreclosure  proceedings,  if 
the  property  be  inadequate  security,  he  has  thence- 
forward an  equitable  lien  upon  the  rents  and 
profits,  or  so  much  thereof  as  may  be  necessary 
to  the  security  of  the  mortgage  debt,  which  he 
may  enforce  by  proper  proceedings."  (See  High, 
Receivers,  sec.  666;  Schreiber  v.  Carej/y  48  Wis., 
208;  Pasco  v.  OamblCy  15  Fla.,  562;  Malum  v. 
CrotherSy  28  N.  J.  Eq.,  567;  Hyman  v.  Kelly y  1  Nev., 
179;  Lowell  v.  DoCy  44  Minn.,  144.)  The  last  case 
cited  was  an  appeal  from  an  order  appointing  a 
receiver  of  mortgaged  real  estate  pending  fore- 
closure proceedings.  It  was  urged  that  under  a 
statute  of  Minnesota  which  declares  that  "a  mort- 
gage of  real  property  is  not  to  be  deemed  a  con- 
veyance so  as  to  enable  the  owner  of  the  mortgage 
to  recover  possession  of  the  real  property  without 
a  foreclosure,"  the  court  had  no  power  to  appoint 
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a  receiver  to  dispossess  the  mortgagor.  The  court 
overmled  this  contention,  saying,  after  quoting 
the  foregoing  section  of  the  statute:  "The  mort- 
gagee is  no  longer  entitled  to  the  possession  of 
the  mortgaged  premises  before  foreclosure  by 
reason  of  his  having  any  title  or  estate  in  the  land. 
The  mortgagor  having  the  legal  title,  may  with- 
out doubt  remain  in  possession  until  his  title  is 
divested,  unless,  in  the  application  of  the  estab- 
lished principles  of  equity,  and  consistently  with 
the  legal  title  remaining  in  the  mortgagor,  the 
court  shall  find  it  necessary  to  lay  its  hand  upon 
the  property  for  the  protection  of  the  equitable 
rights  of  the  mortgagee.  The  exercise  of  this 
power  by  courts  of  equity  in  the  past  was  not 
based  upon  the  ground  that  the  legal  title  had 
passed  from  the  mortgagor  to  the  mortgagee,  but 
upon  the  equitable  rights  of  the  mortgagee  to 
have  his  security  preserved  so  that  it  should  be 
adequate  for  the  satisfaction  of  the  mortgage 
debt.  ♦  ♦  ♦  The  jurisdiction  of  equity  in  the 
appointment  of  receivers,  long  exercised  upon 
grounds  peculiar  to  courts  of  equity,  is  not  to  be 
deemed  to  have  been  taken  away  by  the  statute 
unless  that  is  its  necessary  effect,  or  at  least  its 
obvious  purpose.  Such  is  not  the  obvious  purpose 
or  necessary  effect  of  the  statute.  It  is  to  be  read 
in  harmony  with  the  existing  principles  of  equity 
jurisprudence,  if  the  intention  to  do  away  with 
the  application  of  such  principles  is  not  manifest 
*  *  *  It  is  very  clear  from  the  language  of 
this  statute,  the  meaning  of  which  is  plain,  pre- 
cise, and  impossible  to  be  misunderstood,  that  it 
was  intended  to  abrogate  the  common  law  doc- 
trine that  a  mortgage  created  an  estate  upon  con- 
dition in  the  mortgagee,  which,  upon  default  in 
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the  performance  of  the  condition,  became  abso- 
lute, entitling  the  mortgagee  to  recover  posses- 
sion. But  the  language  of  the  act  expresses  no 
more  than  this;  and  it  cannot  be  fairly  construed 
as  abrogating,  also,  the  power  of  courts  of  equity 
to  afford  to  mortgagees  such  remedies  for  the  pro- 
tection of  their  equitable  rights  as,  upon  equitable 
grounds,  those  courts  had  always  been  accus- 
tomed to  afford,  and  the  granting  of  which  did  not 
rest  upon  the  doctrine  of  the  legal  title  or  right  of 
possession  being  in  the  mortgagee?"  The  reason- 
ing is  sound,  and  is  equally  applicable  to  our  stat- 
ute. We  might  cite  many  other  cases  to  the  same 
effect.  Indeed,  the  general  current  of  authority 
sustains  the  exercise  of  the  power  to  appoint  a 
receiver  to  collect  rents  of  mortgaged  premises  in 
a  proper  case,  though  there  is  no  stipulation  in  the 
mortgage  giving  the  mortgagee  the  right  of  pos- 
session of  the  property.  The  case  of  Yeazel  v, 
WhitCy  40  Neb.,  432,  is  plainly  distinguishable,  and 
not  in  the  least  in  conflict  with  the  foregoing  au- 
thorities. There  are  decisions  rendered  under 
statutory  provisions  similar  to  ours  which  deny 
the  power  of  a  court  to  appoint  a  receiver  to  col- 
lect the  rents,  in  the  absence  of  such  a  stipulation 
in  the  mortgage.  While  we  entertain  the  greatest 
respect  for  the  opinions  of  the  courts  asserting  the 
doctrine  last  stated,  we  are  satisfied  the  reasons 
advanced  in  them  are  insuflScient  to  justify  us  in 
overruling  our  prior  adjudication  on  the  question, 
especially  since  it  is  in  line  with  the  general  au- 
thority in  this  country. 

It  is  insisted  that  no  power  exists  to  appoint  a 
receiver  after  decree  under  the  second  subdivision 
of  said  section  266,  but  that  it  merely  authorizes 
one  to  be  appointed  while  the  case  is  pending  and 
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Tindetermined  in  the  district  court.  The  case  of 
Ghddron  Banking  Co.  v.  Malioneyy  43  Neb.,  214,  is 
cited  by  counsel  to  sustain  this  contention.  That 
case  lacks  analogy.  There  the  petition  in  fore- 
closure prayed  the  appointment  of  a  receiver  to 
collect  the  rents  pending  the  action,  but  no  hear- 
ing was  had  on  the  application  for  receiver  until 
the  final  decree  was  entered,  when  one  was  ap- 
pointed, before  an  appeal  was  taken  or  an  appli- 
cation was  made  for  a  stay  of  the  order  of  sale. 
It  was  held,  and,  we  think,  rightly,  there  was  no 
occasion  for  making  the  appointment,  and  the 
order  was  reversed.  Irvine,  C,  speaking  for  the 
court,  observed :  "But  this  order  was  made  a  part 
of  the  final  decree;  no  appeal  had  been  taken;  no 
steps  had  been  taken  towards  instituting  an  ap- 
peal. It  is  possible,  though  this  we  do  not  decide, 
that  in  some  cases  a  receiver  might  be  appointed 
pending  a  stay  of  execution,  but  no  stay  had  been 
asked  for.  For  all  that  appeared  when  this  re- 
ceiver was  appointed,  the  mortgagees  might  have 
proceeded  in  twenty  days  (the  time  fixed  for  re- 
demption) to  sell  the  property."  In  the  case  at 
bar  no  application  for  the  appointment  of  a  re- 
ceiver was  filed  or  presented  to  the  court  until  the 
defendant  had  prosecuted  an  appeal  to  this  court 
from  the  order  confirming  the  sale.  The  appeal 
had  at  that  time  been  perfected,  and  a  superse- 
deas bond  given,  so  the  plaintiff  could  not  reap 
the  benefit  of  the  decree.  When  this  application 
was  made  there  existed  sufficient  reason  why  the 
appointment  should  be  made.  The  property  was 
insufficient  to  pay  the  mortgage,  and  there  will 
be  a  large  deficiency  judgment.  The  cause  was 
then  pending  and  undetermined  on  appeal,  and 
according  to  the  rules  and  practice  which  obtain 
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in  this  court,  such  appeal  could  not  be  heard  on  its 
merits  for  two  years.  In  the  meantime  the  mort- 
gage debt  increases,  the  defendant  collects  the 
rents,  amounting  to  f  5,000  per  annum,  which  he 
pockets,  and  refuses  to  insure  the  mortgaged 
premises,  or  pay  the  accruing  taxes  against  the 
property.  It  will  be  observed  that  section  266  of 
the  Code  does  not  provide  when  the  application 
for  a  receiver  may  be  made,  whether  before  or 
after  judgment,  except  that  the  third  subdivision 
provides  for  the  appointment  of  a  receiver  after 
judgment  or  decree,  for  certain  purposes.  As  has 
already  been  stated,  we  have  decided  in  Eastman 
V.  Cain,  45  Neb.,  48,  that  the  district  court  pos- 
sesses jurisdiction  to  appoint  a  receiver  in  a  fore- 
closure case  to  collect  the  rents,  although  the  ap- 
plication therefor  is  made  after  an  appeal  has 
been  taken  on  the  merits  to  this  court.  Had  no 
appeal  been  prosecuted  from  the  order  of  confir- 
mation, doubtless  a  receiver  could  not  be  ap- 
pointed merely  to  collect  the  rents ;  but  an  appeal 
having  been  perfected,  the  action  must  be  re- 
garded as  still  pending  for  the  purpose  of  appoint- 
ing a  receiver  of  the  rents  and  profits  of  the  mort- 
gaged property.  {Brinkman  v.  RUzingeVj  82  Ind., 
358;  Connelly  v.  Dickson^  76  Ind.,  440;  High,  Re- 
ceivers, sec.  110;  Merrill  v.  Elam^  2  Tenn.  Ch.,  513; 
Moran  v.  Brent,  25  Gratt.  [Va.],  104;  Adkins  v. 
EdwardSy  83  Va.,  316;  Schreiber  v.  Carey,  48  Wis., 
208;  Beard  v.  Arhtwkley  19  W.  Va.,  145;  Button  v. 
Lockridge,  27  W.  Va.,  428;  Astor  v.  Turner,  11 
Paige  Ch.  [N.  Y.],  436.)  The  fact  that  the  mort- 
gaged premises  are  of  insufficient  value  to  pay  the 
amount  of  plaintiff's  claim,  and  costs,  coupled 
with  the  further  facts  that  the  order  confirming 
the  sale  may  possibly  be  reversed,  that  the  de- 
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fendant  is  collecting  the  rents  and  refuses  to  ap- 
ply the  same  on  the  decree,  or  in  payment  of  the 
taxes  and  assessments  against  the  property,  or  to 
keep  the  premises  insured,  and  the  liability  of 
the  real  estate  being  sold  for  the  non-payment  of 
said  taxes,  justify  the  appointment  of  a  receiver. 
As  was  aptly  said  by  Taylor,  J.,  in  delivering  the 
opinion  of  the  court  in  Schreiber  v.  Carey j  supra: 
"We  think  the  facts  in  this  case  show  that  the 
mortgagor,  by  his  willful  neglect  in  not  paying 
the  taxes,  is  casting  a  burden  upon  the  mortgaged 
estate  which  equity  demands  he  should  discharge. 
It  is  clearly  a  want  of  good  faith  on  the  part  of 
the  mortgagor  to  neglect  to  pay  the  interest  on 
the  mortgage  debt  or  to  pay  the  taxes  upon  the 
mortgaged  property,  and  yet  remain  in  possession 
and  appropriate  all  the  profits  of  the  use  of  the 
estate  to  his  own  purposes/'  The  cases  already 
cited  fully  sustain  the  right  of  the  plaintiff  to  have 
a  receiver  appointed. 

It  is  argued  by  the  defendant  that  the  plaintiff 
is  protected  against  any  possible  damages  by  rea- 
son of  the  non-payment  of  the  taxes,  by  the  super- 
sedeas bond  given  in  the  appeal  taken  from  the 
order  of  confirmation.  This  bond  is  conditioned 
that  appellant  "will  not  during  the  pendency  of 
such  appeal  commit,  or  suffer  to  be  committed, 
any  waste  upon  such  real  estate."  Authorities 
are  cited  to  the  effect  that  non-payment  of  taxes 
constitutes  waste.  If  we  accept  the  reasoning  of 
the  decisions  relied  on  by  counsel,  the  defendant 
Iszard  had  committed  waste  upon  the  mortgaged 
premises,  and  it  is  clear  that  the  commission  of 
waste  is  sufficient  ground  to  authorize  a  court  of 
equity  to  appoint  a  receiver  to  take  possession  of 
the  mortgaged  property  pending  an  appeal.    Even 
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though  the  supersedeas  bond  is  broad  enough  to 
cover  the  non-payment  of  taxes,  which  we  do  not 
determine,  still  that  is  no  reason  for  refusing  a 
receiver.  The  plaintiff  is  entitled  to  have  his  debt 
satisfied  out  of  the  property  pledged  as  security 
for  its  payment,  without  being  forced  to  resort  to 
other  remedies  he  may  have.  The  statute  author- 
izes the  appointment  of  a  receiver  in  an  action  of 
foreclosure  when  the  mortgaged  premises  are 
**probably  insuflBcient  to  discharge  the  mortgage 
debt.''  In  the  case  at  bar  there  is  no  room  for 
doubt  that  the  property  is  wholly  inadequate  to 
pay  the  amount  of  the  decree.  We  must  not  be 
understood  as  holding  that  the  plaintiff  would  be 
entitled  to  the  rents  and  profits  accruing  from  the 
property  pending  the  appeal  from  the  order  of 
confirmation,  in  case  such  order  should  be  af- 
firmed. What  we  do  decide  is  that  the  rents 
should  be  impounded  and  retained  to  await  the 
further  order  of  the  lower  court  in  the  premises. 

It  was  suggested  on  the  argument  that  the  real 
estate  in  controversy  was  Iszard's  homestead. 
Whether  in  any  case  a  receiver  can  be  appointed 
to  take  possession  of  the  mortgagor's  homestead 
pending  foreclosure  proceedings  is  unnecessary  to 
decide,  since  that  question  is  not  presented  by 
this  record. 

The  order  refusing  a  receiver  is  reversed,  and 
the  cause  remanded  with  directions  to  the  district 
court  to  appoint  some  suitable  person  receiver  to 
collect  the  rents  and  profits  of  the  mortgaged 
premises. 

BEVEBSED  and  REMANDBDr 
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•    McCLAY  BT  Ali. 
Filed  Afbil  7, 1896.    No.  6224. 

1.  Contracts  to  Erect  Public  Buildings:  Bonds:  Liabilitt  or 

Sureties.  P.  and  S.  entered  into  a  contract  with,  the  state 
to  erect  for  it  a  building  at  a  stipulated  sum.  The  con- 
tract required,  inter  alia,  that  the  contractor  should  pay 
for  all  labor  performed  or  materials  furnished,  and  a 
bond  for  the  faithful  performance  of  the  contract  was 
given.  Held,  That  the  sureties  on  such  bond  are  liable 
to  a  subcontractor  for  materials  furnished  by  him  and 
used  in  the  construction  of  the  building. 

2.  Action  on  Builder's  Bond:  PLEADmo.    Held,  That  the  peti- 

tion states  a  cause  of  action. 

Error  from  the  district  court  of  Lancaster 
county.    Tried  below  before  HAiiL,  J. 

A.  O.  Qreenleey  for  plaintiff  in  error. , 

Sanrnel  J.  Tuttte^  contra. 

NORVAL,  J. 

Thomas  Price  and  J.  N.  Shoemaker,  on  the  4th 
day  of  March,  1889,  entered  into  a  written  con- 
tract with  the  state  of  Nebraska,  through  the 
board  of  public  lands  and  buildings,  whereby  they 
agreed  to  furnish  all  the  labor  and  materials  nec- 
essary for  the  construction  of  a  brick  building  for 
an  engine  house  on  the  grounds  at  the  hospital 
for  the  insane  at  Lincoln,  at  the  stipulated  sum 
of  f  11,000.  One-half  thereof  was  to  be  paid  when 
the  roof  was  on  and  the  remainder  when  the 
building  was  fully  completed.  The  contract  con- 
tained this  provision:   "And  it  is  further  agreed 


Vol.  47]       JANUARY  TERM,  1896.  81Y 


Fitsgerald  y.  McClay. 


that  the  first  party  [Price  and  Shoemaker]  will 
pay  off  in  full  all  laborers  and  material-men  for 
labor  performed  or  materials  furnished,  so  that 
each  and  every  person  connected  with  this  con- 
tract may  receive  his  just  dues."  At  the  time  this 
contract  was  made  a  bond  in  the  sum  of  f  11,000 
for  the  faithful  performance  of  the  contract  was 
executed  to  the  state  by  Price  and  Shoemaker  as 
principals,  and  J.  H.  McClay  and  P,  H.  Cooper  as 
sureties,  which  was  accepted  and  approved  by  the 
state.  The  bond  contained  the  same  conditions 
as  those  considered  in  Sample  v.  Hale^  34  Neb.,  220, 
and  Hickman  t?.  Laynej  47  Neb.,  177.  This  action 
was  brought  by  John  Fitzgerald  against  the  prin- 
<ripals  and  sureties  upon  the  bond  of  indemnity 
already  mentioned,  to  recover  for  materials  fur- 
nished the  contractors.  Price  and  Shoemaker,  and 
used  by  them  in  the  construction  of  said  building. 
The  sureties  interposed  a  general  demurrer  to  the 
petition,  which  was  sustained,  and  as  to  them  the 
court  dismissed  the  action.  To  reverse  the  judg- 
ment the  plaintiff  prosecutes  error. 

The  petition  alleges  the  execution  and  delivery 
of  such  contract  and  bond,  and  copies  thereof  are 
made  parts  of  the  pleading.  It  is  also  averred 
that  in  pursuance  of  said  contract  Price  and 
Shoemaker  purchased  of  plaintiff,  for  use  in 
said  building,  200,000  bricks  at  the  agreed  price 
of  flO  per  thousand;  that  said  bricks  were  sold, 
furnished,  and  delivered  by  plaintiff,  and  the 
same  were  used  in  said  building;  that  no  part 
of  the  purchase  money  has  been  paid,  except 
the  sum  of  f  1,400,  and  that  there  is  due  the 
sum  of  1609,  with  interest  at  seven  per  cent 
from  April  11,  1889;  that  by  reason  of  the  fail- 
ure of  said  Price  and  Shoemaker  to  pay  said  bal- 
66 
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Ance  according  to  the  requirements  and  stipu- 
lations of  said  contract,  the  conditions  of  said 
bond  have  been  broken,  and  the  defendant  sure- 
ties have  become  liable  to  the  plaintiff  for  the  full 
amount  so  due  for  said  bricks.  The  demurrer 
was,  doubtless,  sustained  upon  the  ground  that 
the  bond  was  given  alone  to  protect  the  state^ 
and  that  third  parties  could  not  avail  themselves^ 
of  the  stipulations;  but  since  that  decision  was 
rendered  this  court  has  frequently  held,  in  8uit» 
brought  on  bonds  given  for  the  faithful  perform- 
ance of  a  building  contract  similar  to  the  one 
before  us,  that  a  person  furnishing  labor  or  ma- 
terials for  the  principal  in  such  bond  may  main- 
tain an  action  upon  the  bond  to  recover  the  price 
of  such  labor  or  materials.  {Sample  v.  HalCj  34 
Neb.,  220;  HaUg  v.  LaynCj  38  Neb.,  743;  Doll  v. 
Crum€y  41  Neb.,  655;  Korsineyer  Plmnbing  d  Heat- 
ing Co.  V.  McClajfy  43  Neb.,  649;  Kaufftnan  v.  Cooper ^ 
46  Neb.,  644;  Lyman  t?.  City  of  Lincoln^  38  Neb., 
794.)  The  petition  shows  a  breach  of  the  condi- 
tions of  the  bond,  and,  tested  by  the  rule  laid  down 
in  the  foregoing  authorities,  it  states  a  cause  of 
action  against  the  sureties.  The  judgment  will 
be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Reversed  and  bemanded. 
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Grant  Guthrie,  Treasurer  of  the  Village  op 
Harrison,  v.  State  of  Nebraska,  ex  rel. 
School  District  No.  7,  Sioux  County. 

Filed  April  7, 1896.    No.  6248. 

1.  School  Districts:  Intoxicating  Liquors:  License  Fees. 
Moneys  arising  from  a  license  granted  by  a  village  for  th& 
sale  of  intoxicating  liquors  belong  to  the  school  district 
in  which  such  Tillage  is  located,  and  must  be  applied  to- 
the  support  of  the  common  schools  in  said  district 

2. :  :  :  Mandamus.    Mandamus  will  lie  to 

compel  a  yillage  treasurer  to  pay  such  moneys  to  the 
proper  school  district,  even  before  the  expiration  of  the 
municipal  year  for  which  such  license  was  issued. 

Error  from  the  district  court  of  Sioux  county.. 
Tried  below  before  Bartow,  J. 

H.  T.  Conlepy  for  plaintiff  in  error. 

C.  jBT.  Bane  and  D.  B.  Jenckes^  contra. 

NORVAL,  J. 

On  the  1st  day  of  May,  1893,  the  proper  munici- 
pal authorities  of  the  village  of  Harrison,  in  Sioux 
county,  issued  a  license  to  one  Isador  Richsten  to 
sell  intoxicating  liquors  within  the  corporate  lim- 
its of  said  village  for  the  municipal  year  ending^ 
May  1,  1894.  The  applicant  paid  to  Grant  Guth- 
rie, the  respondent,  as  treasurer  of  said  village,^ 
the  license  moneys  required  by  ordinance,  to-wit» 
the  sum  of  |500.  The  relator,  School  District  No. 
7,  of  Sioux  County,  is  located  and  embraced  within 
the  corporation  limits  of  said  village  of  Harrison, 
and  is  the  only  school  district  located  within  the 
limits  of  said  village.    On  May  12, 1893,  the  school 


820  NEBRASKA  REPORTS.        [Vol.  47 


Guthrie  y.  State. 


district  demanded  said  license  moneys  from  re- 
spondent, and  upon  his  refusal  to  pay  over  the 
same  an  application  for  a  mandamus  was  presented 
to  the  court  below.  From  an  order  granting  a 
peremptory  writ  the  defendant  prosecutes  error. 
Section  5,  article  8,  of  the  constitution  of  this 
state  declares:  "All  fines,  penalties,  and  license 
moneys  arising  under  the  general  laws  of  the 
state  shall  belong  and  be  paid  over  to  the  counties 
respectively  where  the  same  may  be  levied  or 
imposed,  and  all  fines,  penalties,  and  license 
moneys  arising  under  the  rules,  by-laws,  or  ordi- 
nances of  cities,  villages,  towns,  precincts,  or 
other  municipal  subdivision  less  than  a  county 
shall  belong  and  be  paid  over  to  the  same  respect- 
ively. All  such  fines,  penalties,  and  license 
moneys  shall  be  appropriated  exclusively  to  the 
use  and  support  of  common  schools  in  the  respect- 
ive subdivisions  where  the  same  may  accrue,'* 
Frequently  the  foregoing  provisions  have  been 
before  us  for  consideration,  and  in  an  unbroken 
line  of  decisions  it  has  been  held  that  all  moneys 
arising  from  licenses  granted  by  cities  or  villages 
for  the  sale  of  intoxicating  liquors,  since  the  adop- 
tion of  the  present  constitution,  belong  to  the 
school  district  in  which  the  municipality  granting 
the  license  is  situated,  and  must  be  appropriated 
exclusively  to  the  support  of  the  common  schools 
in  said  district  {State  v.  McConnely  8  Neb.,  28; 
City  of  Hastings  v.  Thome ^  8  Neb.,  160;  School  Dis- 
trict r.  Saline  County ^  9  Neb.,  403;  State  v.  Wilcox^ 
17  Neb.,  219);  and  where  parts  of  more  than  one 
district  are  within  the  limits  of  the  munici- 
pality issuing  such  license,  the  license  moneys 
will  be  divided  in  equal  parts  between  such  dis- 
tricts.   {State  V.  Brodball,  28  Neb.,  254;    State  v. 
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Whitey  29  Neb.,  288.)  The  constitution  and  these 
authorities  alike  settle  the  right  of  School  District 
No.  7  to  the  moneys  in  controversy. 

The  only  proposition  urged  by  the  respondent 
in  opposition  to  the  granting  of  the  writ  is  that 
the  license  moneys  do  not  belong  to  the  school  dis- 
trict as  soon  as  paid  into  the  village  treasury  and 
the  license  is  issued,  but  that  the  licensee  retains 
an  interest  in  the  unearned  portion  of  the  moneys, 
and  hence  the  respondent  would  not  be  justified 
in  paying  the  same  to  the  relator  faster  than  the 
money  is  earned.  This  argument  is  based  upon  the 
fact  that  this  court  has  held  that  where  a  liquor 
license  is  canceled  or  revoked  through  no  cause  or 
fault  of  the  licensee,  he  is  entitled  to  a  repayment 
pro  tanto  of  the  amount  paid  therefor  for  the  unex- 
pired term  of  the  license.  {State  v.  Cormrelly  12  ^ 
Neb.,  470;  Lydick  v.  Kormery  15  Neb.,  501;  State  v. 
"Weber y  20  Neb.,  473;  ChamherJmn  v.  City  of  Tecum- 
sehy  43  Neb.,  221.)  With  these  cases  we  find  no 
fault,  but  they  are  not  applicable  to  the  case  under 
consideration.  There  is  no  claim  here  that  Richs- 
ten's  license  has  been  annulled  for  any  cause,  nor 
has  it  been  made  to  appear  that  there  is  even  a 
remote  possibility  of  its  being  canceled  through 
any  cause  not  the  fault  of  the  licensee.  Had  such 
a  showing  been  made,  it  is  probable  that  the  court 
below,  in  the  exercise  of  a  sound  discretion,  would 
have  denied  the  writ.  We  cannot  anticipate  that 
the  license  will  be  revoked.  On  the  contrary,  the 
presumption  must  be  indulged  that  the  license 
was  legally  granted,  and  that  it  will  not  be  an- 
nulled. In  case  the  respondent  had  paid  the 
money  to  the  relator,  and  the  license  had  been  sub- 
sequently revoked,  the  respondent  would  be  pro- 
tected.    He  would  not  be  liable  for  the  repay- 
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ment  of  the  money  to  the  licensee.  This  was  held 
in  Lydick  v.  Kojifiery  15  Neb.,  501.  So  soon  as  the 
respondent  received  the  money  and  the  license 
was  granted,  no  appeal  therefrom  being  taken,  it 
was  his  duty  immediately  to  pay  the  money  over 
to  the  treasurer  of  the  school  district.  The  de- 
cision of  the  district  court  is 

Affirmed. 


47  822 

58  03 

47  822 
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Ltsle  I.  Abbott,  appellant,  v.  John  Barton 

ET  AL.,  APPELLEES. 

Filed  April  7, 1896.    No.  6396. 

Soling  on  Demurrer:  Exception:  Review.  To  secure  a  re- 
view of  alleged  error  in  sustaining  a  demurrer  to  a  peti- 
tion, an  exception  is  Indispensably  necessary,  even 
though  the  action  Is  solely  for  equitable  relief. 

Appeal  from  the  district  court  of  Saline  county. 
Heard  below  before  Hastings,  J. 

Cowin  &  McUugh  and  Abbott  &  Abbottj  for  ap* 
pellant. 

F.  I.  Fos8  and  W.  R.  MatsoUy  contra. 

Ryan,  C. 

This  action  was  brought  into  the  district  court 
of  Saline  county  by  the  appellant  to  enjoin  the 
collection  of  a  judgment  rendered  against  him  in 
the  county  court  of  Hall  county.  The  appellee, 
John  Barton,  was  made  a  defendant  because  as 
sheriff  of  Saline  county  he  was,  as  alleged,  about 
to  levy  an  execution  for  the  collection  of  the  afore- 
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said  judgment  npon  the  real  property  of  the 
plaintiff,  and  Edward  Hooper  was  made  defend- 
ant because  the  said  judgment  was  in  his  favor. 
The  grounds  upon  which  it  was  sought  to  prevent 
the  enforcement  of  the  aforesaid  judgment  were 
that  it  was  rendered  in  favor  of  Hooper  who  was 
not  the  real  party  in  interest;  that  service  of  the 
summons  issued  by  the  county  court  of  Hall 
county  had  been  made  upon  the  appellant,  who 
at  that  time  was  within  and  a  resident  of  Douglas 
county,  and  that  there  was  a  defense  to  the  col- 
lection of  the  note  sued  upon;  wherefore,  as 
plaintiff  claimed,  the  county  court  of  Hall  county 
was  without  jurisdiction  to  render  the  said  judg- 
ment. It  is  said,  in  argument,  that  a  general 
demurrer  was  sustained  to  this  petition,  and  that 
plaintiff  having  elected  to  stand  thereon,  his 
action  was  dismissed.  This  may  be  assumed  to 
be  true,  though,  as  will  hereafter  appear,  it  is  not 
very  clear  that  a  demurrer  was  overruled.  There 
is,  however,  an  insurmountable  obstacle  to  our 
proceeding  further  in  this  matter,  and  that  is, 
that  to  the  ruling  of  the  court  no  exception  was 
taken.  The  journal  entry  first  recites  the  sub- 
mission of  the  demurrer  to  the  court  and  immedi- 
ately thereafter  contains  the  following  language: 
^*0n  consideration  whereof  the  court  overrules 
said  motion.  Plaintiff  not  desiring  to  plead 
further,  it  is  therefore  considered  by  the  court 
that  the  temporary  injunction  allowed  herein  be, 
and  the  same  is  hereby,  dissolved,  and  this  action 
is  hereby  dismissed,  and  that  the  defendants  have 
and  recover  of  and  from  the  plaintiff  their  costs 
herein  expended.  Plaintiff  gives  notice  of  an  ap- 
X)eal  and  the  supersedeas  bond  is  fixed  at  the  sum 
of  f200,"    There  may  be  an  appeal  from  the  judg- 
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ment  of  the  district  court  in  an  equity  case,  and  in 
this  court  the  review  will  be  had  upon  the  evi- 
dence  introduced  in  the  district  court  when  prop- 
erly preserved,  but  the  requirement  of  an  excep- 
tion to  a  ruling,  whereby  a  demurrer  is  sustained 
to  the  i>etition,  is  as  indispensable  in  an  equitable 
action  as  in  an  action  at  law*  The  judgment  of 
the  district  court  is 

AFFntlfED. 


Nelson  &  Littlb  v.  W.  H,  H.  MUiLS. 

FUJCD  Afbil  7, 1896.    No.  6467. 

Conflictiiig  Eridenoe:  Reyikw.  A  Judgment  rendered  on  ft. 
yerdlct  reached  upon  consideration  of  merely  conflictins 
eyidenoe  will  not  be  disturbed  where  there  is  presented 
on  error  proceedings  no  question  other  than  the  suffi- 
ciency of  the  evidence  to  sustain  the  Terdict 

Error  from  the  district  court  of  Phelps  county* 
Tried  below  before  Bball,  J. 

J.  R.  Patrick^  for  plaintiffs  in  error. 

Hallj  8t.  Clair  d  Roberta^  contra. 

Ryan,  C. 

In  this  action  in  the  district  court  of  Phelp» 
county  the  firm  of  Nelson  &  Little  sought  to  re- 
cover judgment  for  goods  sold  W.  H,  H.  Mills. 
The  answer  contained  a  general  denial  and  a 
claim  of  set-off  on  account  of  merchandise  sold  to 
the  plaintiff.  By  reply  the  right  of  set-off  waa 
put  in  issue,  and  on  a  trial  of  the  issues  joined 
there  was  a  verdict  in  favor  of  the  defendant^ 
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tiI>on  and  in  accordance  with  which  judgment  was 
rendered  for  defendant  in  the  sum  of  f28.35  and 
costs. 

The  matter  in  this  court  specially  contested  is 
whether  clothing  of  the  value  of  fl9  sold  by 
plaintiff  to  one  Lindsey  was  properly  charged  to 
the  defendant.  There  was  evidence  that  Lindsey, 
when  he  purchased  the  aforesaid  clothing,  was  in 
the  employ  of  Mills,  and  that  Mills  directed  that 
the  clothes  sold  Lindsey  should  be  charged  to 
himself.  In  his  testimony  Mills  explicitly  denied 
that  he  ever  gave  any  authority  to  charge  against 
him  the  clothes  purchased  by  Lindsey.  The  jury, 
on  conflicting  evidence,  found  in  favor  of  Mills, 
and  we  cannot  disturb  this  verdict  There  was  no 
assignment  of  error  which  can  be  considered  inde- 
pendently of  the  mere  tendency  of  the  evidence  to 
prove  or  disprove  the  liability  of  Mills  for  the 
clothes  sold  to  Lindsey.  There  is  no  fault  found 
with  the  instructions  given,  but  it  is  complained 
that  the  jury  ignored  them.  The  question  submit- 
ted by  these  instructions  was  whether  the  promise 
of  Mills  was  one  to  answer  for  the  debt  of  another 
or  was  an  indebtedness  contracted  by  Mills  for 
clothes  purchased  for  Lindsey.  There  is  no  com- 
plaint of  the  correctness  of  the  principles  stated 
in  these  instructions  as  applied  to  the  evidence 
upon  which  the  jury  was  required  to  act,  but  it  is 
urged  that  the  jury  arrived  at  a  conclusion  which, 
in  view  of  these  instructions,  they  should  not  have 
reached.  In  brief,  this  argument  is  that  the  jury 
should  have  found  that  the  promise  of  Mills  was 
really  to  pay  an  indebtedness  contracted  by  him- 
self, and  not  that  of  Lindsey.  This  contention  is, 
therefore,  simply  that  the  verdict  was  contrary  to 
the  weight  of  the  evidence,  and  thus  we  are 
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brought  back  to  the  first  proposition  herein  con- 
sidered and  held  adversely  to  the  argument  of  the 
plaintiff  in  error.    The  judgment  of  the  district 

court  is 

Affirmbd. 


HoRNiQK,  Hess  &  Moore^  appellants,  t.  Martin 

MAGuntEy  appellee. 

FnJED  Apbil  7, 1896.    No.  6459. 

1.  S6Tiew:  Judgments:  Journal  Entries.  This  court  will 
not  reyiew  a  judgment  rendered  by  the  district  court 
prior  to  the  formal  entry  of  such  judgment  upon  the 
journal  of  the  trial  court.    {Ward  r.  Unnsan,  40  Neb.,  695.) 

2. : : .  A  memorandum  of  a  judgment  made 

by  a  judge  of  the  district  court  upon  his  trial  docket  will 
not  authorize  a  review  thereof  in  this  court  before  the 
extension  of  such  judgment  upon  the  journal  of  the  dls* 
trlct  court,  in  apt  language  and  in  due  form.  {Ward  v. 
Urmiton,  supra.) 

Appeal  from  the  district  court  of  Cedax  county. 
Heard  below  before  Norris,  J. 

Miller  d  Ready  and  J.  S.  Lothropj  for  appellants. 

J.  C.  Robinson  and  Benjamin  M.  Weed,  contra. 

Ryan,  C. 

Appellants  in  their  brief  state  that  they 
brought  suit  in  the  district  court  of  Cedar  county 
to  recover  f  468.37,  and  that  by  virtue  of  a  writ  of 
attachment  the  sheriff  levied  upon  and  attached 
a  small  stock  of  drugs,  the  property  of  the  defend- 
ant, of  the  estimated  value  of  about  |1,000.  It 
may  be  that  these  statements  are  true.     It  is  un- 
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fortunate,  if  such  is  the  case,  that  they  were  not 
evidenced  by  the  record  which  begins  with  a  copy 
of  "An  Inventory  of,  and  Claim  for  Exemption,^' 
in  support  of  which  is  found  attached  the  affidavit 
of  Martin  Maguire.  Following  this  affidavit  is 
found  an  "Answer  to  Affidavit  of  Defendant  for 
Exemption,"  verified  upon  belief.  There  is  next 
found  a  transcript  of  what  is  denominated,  "Trial 
Docket,  Judge's  Entries,"  from  which  it  appears 
that  the  application  for  exemption  was  sustained, 
to  which  plaintiffs  excepted,  as  they  likewise  did 
to  an  order  overruling  a  motion  for  a  new  trial. 
The  above  facts  shown  by  the  "Judge's  Entries," 
appear  in  the  journal  entry,  in  which,  however, 
there  is  no  final  judgment.  The  entry  of  the  pre- 
siding judge  in  his  trial  docket  of  the  words 
"Judgt.  for  plaintiff  for  |468.— On  f  103.55,  int.  10 
per  cent — On  $364.52,  int.  7  per  cent,"  does  not 
amount  to  and  cannot  take  the  place  of  a  final 
judgment.  (Ward  v.  Uvmson,  40  Neb.,  695;  Brotcn 
V.  RitneTj  41  Neb.,  52;  Oameau  v.  Omaha  Printing 
Co. J  42  Neb.,  847.)    This  proceeding  is  therefore 


Dismissed. 


47    827 

LnTLB,  Maxwell  &  Company  v.  Ross  Gamble.    ^-^ 

Filed  April  7, 1896.    No.  6484. 

Costs:  Final  Order:  Review.  A  mere  judgment  for  costs  In 
favor  of  the  defendant,  in  whose  favor  a  verdict  had  been 
returned,  without  a  final  disposition  of  the  cause  in  the 
district  court,  cannot  be  reviewed  in  the  supreme  court. 

Error  from  the  district  court  of  Buffalo  county. 
Tried  below  before  Holcomb,  J. 
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Marston  d  Nevius^  for  plaintiff  in  error. 
Ross  Oamhlej  pro  se. 

Ryan,  0. 

This  action  wafi  brought  by  the  firm  of  Little, 
Maxwell  &  Co.  for  the  purchase  price  of  certain 
goods  of  the  value  of  1469.20,  and,  upon  a  trial 
had  in  the  district  court  of  Buffalo  county,  there 
was  a  verdict  for  the  defendant.  Whether  or  not 
this  verdict  was  justified  by  the  proofs  we  cannot 
determine,  for  the  record  shows  no  final  judgment. 
Just  after  the  recitations  showing  the  overruling 
of  a  motion  for  a  new  trial  and  the  allowance  of 
time  to  settle  a  bill  of  exceptions,  the  language  of 
the  final  journal  entry  is  as  follows:  "Defend- 
ant demands  judgment  on  the  verdict,  and,  in 
pursuance  of  the  verdict  rendered  herein,  it  was 
ordered  by  the  court  that  the  defendant  Ross 
Gamble  recover  of  and  from  the  plaintiff  Little, 
Maxwell  &  Co.  his  costs  herein  expended,  taxed 
at  $31.  Judgment  on  the  verdict."  This  was  not 
a  final  disposition  of  the  case  in  the  district  court 
(Nichols  V.  Haily  5  Neb.,  194;  Oapen  v.  BrettemitZy 
31  Neb.,  302;  SmiiJi  v,  Johnson^  37  Neb.,  675.)    The 

petition  in  error  is,  therefore, 

Dismissed. 
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Albert  Davison  y.  Lizzib  B.  Grusb. 


FnJED  Apbil  7, 1896.    No.  6412. 


6g  427nl 


1.  WltneMM:    Contbadictobt   Statements:    Impeilohment. 

To  Impeach  a  witness  by  showing  a  statement  at  vari- 
anoe  with  that  made  at  the  trial,  it  is  necessary  to  call 
attention  to  such  inconsistent  statement  and  inquire 
whether  or  not  it  was  made  by  the  witness  at  a  time  and 
place  indicated. 

2.  Bastardy:  Chastity  of  Coicplainant:    EhODENCE.     Evi- 

denoe  of  the  unchastity  of  complainant  in  a  bastardy 
proceeding,  outside  the  period  of  gestation,  whether  in 
the  nature  of  proof  of  her  improper  conduct  or  of  her 
general  reputation  for  chastity,  is  irrelevant  to  the  issues 
presented  for  triaL 


S.  ;  BviDENCB.    The  probable  duration  of  the  period  of 

gestation  is  a  question  of  fact  to  be  shown  by  proper  evi- 
dence in  each  particular  case  wherein  that  question  is 
materiaL 


4.  — : .  In  bastardy  proceedings  a  mere  preponder- 
ance of  the  evidence  is  sufficient  to  sustain  a  verdict  of 
guilty. 

Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Davis,  J. 

Winter  d  Kaufnum  and  A.  D.  McCandlesSj  for 
plaintiff  in  error. 

John  H.  Oro88man  and  J,  B.  Sheean^  contra. 

Ryan,  0. 

On  May  5,  1892,  plaintiff  in  error  filed  and 
caused  to  be  docketed  in  the  district  court  of 
Douglas  county  a  certain  transcript  of  appeal 
from  a  justice  of  the  peace.  By  her  information 
on  oath,  which  was  certified  in  said  transcript. 
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Lizzie  B.  Cruse,  an  unmarried  woman,  on  April 
21, 1892,  charged  that  she  was  then  pregnant  with 
a  bastard  child  of  which  Albert  Davison  was  the 
father.  This  cause,  which  was  brought  to  the 
district  court  aforesaid,  was  therein  continued 
till  December  23,  1892,  when  it  was  called  for 
trial.  The  defendant  in  the  district  court  was 
found  guilty  as  charged  and  was  adjudged  the 
putative  father  of  the  complainant's  bastard 
child,  and  charged  with  its  maintenance  in  the 
sum  of  $2,088,  payable  in  monthly  installments  of 
f  12  each,  until  said  child  should  attain  the  age  of 
fifteen  years.  To  reverse  these  findings  and  the 
judgment  of  the  district  court  the  defendant  has 
prosecuted  error  proceedings  to  this  court  The 
questions  presented  will  be  considered  in  the 
order  of  their  occurrence  in  the  petition  in  error. 

There  is  a  recitation  in  the  journal  entry  of  date 
December  23, 1892,  that  a  motion  of  Davison  for  a 
continuance  was  overruled,  and  of  this  ruling 
there  is  now  a  great  deal  of  complaint  in  the  brief 
submitted  on  his  behalf.  It  is  unfortunate  that 
there  is  not  in  the  record  a  copy  of  this  motion 
and  that  the  affidavit  set  out  in  the  brief  of  plaint- 
iff in  error  is  to  be  found  nowhere  else  than 
therein.  It  is  equally  unfortunate  that  no  copy 
of  the  rules  of  the  district  court  of  Douglas  county 
was  offered  in  evidence  that  we  might  ascertain 
how  far,  if  at  all,  there  was  ground  for  complaint 
as  to  the  action  of  the  court  in  setting  the  case  for 
trial  at  the  time,  and  on  the  particular  docket,  on 
which  the  order  for  trial  was  entered.  There  was 
in  the  record  in  the  district  court  a  copy  of  the 
statements  of  the  evidence  of  Lizzie  B.  Cruse  given 
before  the  justice  of  the  peace  in  respect  to  the 
averments  contained  in  the  information  sworn  to 
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by  her.  This  in  the  district  court  was  not  offered 
in  evidence  by  either  party. 

The  first  error  in  the  petition  in  error  alleged 
to  have  occurred  during  the  progress  of  the  trial, 
was  the  refusal  of  the  court  to  permit  cross- 
examination  of  the  complainant  touching  her  evi- 
dence given  before  the  justice  of  the  peace.  She 
was  at  the  time  under  cross-examination  as  to  the 
date  when  she  first  informed  Davison  that  she 
was  likely  to  become  a  mother,  when  counsel  for 
the  plaintiff  in  error  asked  her  if  she  was  positive 
it  was  on  the  23d  of  September,  and  she  answered 
she  was.  This  answer  was  followed  by  the  ques- 
tion :  "Then  why  did  you  swear  in  the  police  court 
that  it  was  not  until  the  1st  of  October?"  To 
this  question  an  objection  was  properly  sustained 
for  several  reasons, — one  of  which  was  that  there 
was  in  evidence  nothing  about  a  trial  in  police 
court;  and  another  was  that  the  question  in  no 
way  tended  to  show  that  she  did  so  testify  in  any 
court. 

The  next  complaint  in  the  petition  in  error  is 
that  the  court  refused  to  permit  the  defendant  in 
the  district  court  to  introduce  in  evidence  the 
cross-examination  of  Harry  J.  Hooper  contained 
in  his  deposition.  As  to  this  offer  plaintiff  in 
error  has  quoted  in  his  brief  the  following  lan- 
guage from  the  record,  to- wit:  "The  deposition  of 
Harry  J.  Hooper  is  offered  in  evidence.  The  por- 
tions marked  on  the  margin  are  excluded.  Ex- 
ception. The  cross-examination  is  not  read  in  evi- 
dence by  the  defendant,  and  after  handing  the 
deposition  to  counsel  on  the  other  side,  and  he 
refusing  to  read  it,  defendant  offers  to  read  that 
portion  of  the  deposition  which  the  court  refused 
to  allow  the  defendant  to  do,  the  part,  being  in 
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cross-examination."  Upon  this  quoted  part  of  the 
record  it  is  urged  that  there  affirmatiyely  appear 
two  errors, — one  as  to  the  portion  of  the  direct 
examination  excluded;  the  other  afi  to  the  entire 
cross-examination.  The  part  of  the  direct  exami- 
nation excluded  was  devoted  to  the  reputation  of 
Lizzie  B.  Cruse  for  chastity,  during  almost  two 
years  when  she  was  for  the  most  part  a  domestic 
in  the  hotel  of  the  witness  at  Pawnee  City,  and  to 
proof  of  improper  conduct  on  her  part  This 
period  ended  in  September,  1891.  It  hafi  been 
held  by  this  court  that  evidence  of  unchaste  con- 
duct of  the  prosecutrix  not  confined  to  the  prob- 
able period  of  gestation  is  incompetent.  {Masters 
t\  Marshy  19  Neb.,  458.)  There  was  none  of  the 
direct  examination  excluded  in  which  the  miscon- 
duct of  the  prosecutrix  was  fixed  more  definitely 
than  in  "June,  July,  or  August."  The  only  proof 
submitted  as  to  the  length  of  the  period  of  gesta- 
tion was  by  the  testimony  of  Dr.  Nickles,  who 
stated  that  it  was  about  280  days,  and  this  witness 
also  testified  that  the  child  of  Lizzie  B.  Cruse  was 
born  on  June  8,  1892.  If  we  assume  280  days  as 
the  period  of  gestation,  it  could  only  extend  back 
to  the  1st  of  September,  1891,  in  this  case;  hence 
evidence  of  the  unchastity  of  the  prosecutrix  an- 
terior to  this  time,  whether  established  by  reputa- 
tion or  proof  of  specific  acts,  was  irrelevant.  Be- 
cause of  language  of  Cobb,  J.,  arguendo^  in  Masters 
V.  Marshy  supraj  the  defendant  in  error's  counsel 
say  in  their  brief:  "And  the  period  of  gestation, 
as  fixed  by  law  of  this  state,  was  limited  to 
August  13  and  September  30,  1891."  Lest  there 
may  be  misapprehension  on  this  point,  we  most 
emphatically  deny  this  soft  impeachment.  This 
is  not  a  question  of  law.    It  is  a  question  of  fact 
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to  be  determined  upon  the  evidence  submitted  in 
each  particular  cas.e,  and  in  this  respect  it  is  quite 
analogous  to  the  existence  of  negligence  as  con- 
tributing to  personal  injuries. 

The  complaint  as  to  the  exclusion  of  the  cross- 
examination  of  Mr.  Hooper  is  in  effect  determined 
by  what  hafi  been  said  as  to  the  inadmissibility  of 
the  part  of  the  direct  evidence  by  which  was 
called  in  question  the  chastity  of  Lizzie  B.  Cruse 
previous  to  September  1,  1891,  for  the  cross- 
examination  of  Hooper  wafi  on  this  same  line.  It 
is  urged  that  in  admitting  in  evidence  only  the 
fourth  interrogatory  and  answer  thereto  of  the 
deposition  of  W.  A.  Spees  there  was  error  preju- 
dicial to  the  plaintiff  in  error.  The  interrogatory 
and  answer  referred  to  which  were  read  to  the 
jury  fixed  the  month's  duration  which  W.  A.  Arm- 
strong boarded  at  the  hotel  in  Wymore  in  which 
the  prosecutrix  was  a  domestic  as  being  in  the 
months  of  August  and  September,  1891,  and  this 
was  the  only  matter  at  all  relevant  in  this  depo- 
sition. The  testimony  of  H.  W.  Crowe  was  with 
reference  to  the  improper  conduct  of  Lizzie  B. 
Cruse  in  1888,  and  it  was  therefore  properly  ex- 
cluded under  the  rule  already  stated  and  applied. 

Plaintiff  in  error  requested  the  court  to  give  in- 
struction numbered  1,  and  the  refusal  to  give  this 
instruction  was  in  the  motion  for  a  new  trial 
assigned  as  error  jointly  with  the  refusal  to  give 
instruction  numbered  2,  asked  by  the  same  party 
to  this  litigation.  The  aforesaid  instruction  num- 
bered 1  was  in  the  following  language:  "You  are 
instructed  that  the  evidence  of  the  plaintiff  shows 
that  she  was  not  a  resident  of  Douglas  county, 
Nebraska,  at  the  time  this  suit  was  commenced, 
and  your  verdict  must  therefore  be  for  the  defend- 
57 
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ant."  There  was  imcontradicted  evidence  that 
the  complainant  was,  and  had  been,  a  resident  of 
Douglas  county  since  April  1,  1892.  The  com- 
plaint was  filed  with  the  justice  of  the  peace  April 
21, 1892,  and  whether  or  not  at  that  time  she  had  a 
legal  settlement  in  another  county  was  imma- 
terial. {Clark  V.  Carey^  41  Neb.,  780.)  This  instruc- 
tion was  therefore  properly  refused,  and  this  pre- 
cludes an  examination  of  instruction  numbered  2 
grouped  with  it  by  the  motion  for  a  new  triaL 
There  was  at  most  conflicting  evidence,  and 
though  the  jury  accepted  afi  true  that  of  the  com- 
plainant, we  cannot  on  that  account  alone  say  it» 
verdict  was  .without  proper  support.  {Rohh  v. 
Hewitty  39  Neb.,  217;  Dnkehart  v.  Coughmanj  36 
Neb.,  412.)   The  judgment  of  the  district  court  ia 

Affirmed. 


LoMBABD  Investment  Company  v.  A.  J.  Snow- 
den ET  AL.,  Impleaded  with  W.  C.  Tillson^ 

APPELLEE,  AND  A.  B.  SLATER,  APPELLANT. 
FiLD  Afbil  7, 1896.    No.  6450. 

Bufllciency'  of  Evidenco:  Reyiiiw.  This  appeal  involyes  only 
a  question  of  fact.  The  record  examined,  and  the  conclu- 
sion reached  that  the  decree  of  the  district  court  is  sup- 
ported hy  sufficient  evidence. 

Appeal   from   the  district  court  of   Buffalo 
county.    Heard  below  before  Holcomb,  J. 

Jones  d  BromCj  for  appellant 

Oaslin^  Neionum  &  Eallowell  and  Warren  Pratty 
contra. 
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Bagan,  0. 

The  title  of  this  case  is  the  Lombard  Invest- 
ment Company  against  A.  J.  Snowden;  but  these 
parties  have  no  interest  in  the  matter  in  contro- 
versy here.  The  suit  was  brought  by  the  Lom- 
bard Investment  Company  in  the  district  court 
of  Buffalo  county  against  Snowden  to  foreclose 
a  real  estate  mortgage.  One  A.  D.  Slater  was 
made  defendant,  he  having  acquired  Snowden's 
interest  in  the  real  estate  previously  mortgaged 
by  the  latter  to  the  investment  company.  W.  C* 
Tillson  was  also  made  a  party  defendant,  and  he 
filed  a  cross-petition  and  sought  to  foreclose  a 
mortgage  on  the  real  estate  described  in  the  in- 
vestment company's  mortgage,  claiming  a  lien 
subject  to  the  lien  of  the  investment  company. 
Slater  answered  the  cross-petition  of  Tillson,  ad- 
mitting the  execution  and  delivery  by  his  grantor^ 
Snowden,  of  the  mortgage  sought  to  be  foreclosed^ 
but  pleaded  as  a  defense  to  Tillson's  cross-action 
that  the  debt  which  it  secured  had  been  paid. 
Tillson  had  a  decree  as  prayed  and  Slater  appeals* 

The  record  involves  only  a  question  of  fact, 
namely,  does  the  evidence  support  the  finding  of 
the  district  court  that  Tillson's  mortgage  had  not 
been  paid?  The  evidence  is  very  unsatisfactory, 
and  in  some  cases  self-contradictory,  but  we  are 
constrained  to  say  that  there  is  sufficient  evidence 
in  the  record  to  support  the  finding  of  the  district 
court,  and  its  decree  is  therefore 


Affirmbd. 
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Hakby  B.  Davis  v.  City  of  Omaha. 

FzuED  Afbh.  7. 1896.    No.  6460. 

1.  Xunicipal  Corporations:  Stbeets:  Sidewalks.  The  fee  of 
the  BtreeU  of  the  municipalities  of  this  state  is  vested 
in  the  municipalities  themselves;  and  the  sidewalks  of 
the  various  municipal  corporations  are  parts  of  the 
streets  thereof. 

t,  ; : .    The  law  of  this  state  devolves  upon 

the  various  municipal  corporations  thereof  the  duty  of  at 
all  times  keeping  their  streets  and  sidewalks  in  a  rea- 
sonably safe  condition  for  travel  by  the  public,  and  no 
municipal  corporation,  by  any  act  of  its  own,  can  devolve 
this  duty  on  another  so  as  to  relieve  itself  from  a  lia- 
bility resulting  from  its  failure  to  perform  such  duty. 
City  of  Omaha  v.  Jensen,  36  Neb.,  68,  and  City  of  Beatrice 
V.  Reid,  41  Neb.,  214,  followed. 

8. : : .    The  law  does  not  make  it  the  duty 

of  a  lot  owner  to  build,  maintain,  or  repair  the  side- 
walks— being  part  of  the  streets — in  front  of  his  premises. 

4. :  :  ,    A  municipal  corporation  may  em- 

•  ploy  such  agency  as  it  sees  fit  in  the  construction  or  re- 
pair of  its  streets  and  sidewalks,  and  may  license  or 
permit  a  lot  owner  to  build  or  repair  a  sidewalk  in  front 
of  his  premises  under  its  direction. 

6. :  :   .    A  general  permission  or  license 

given  by  a  city  to  a  lot  owner  to  build  or  repair  a  side- 
walk on  his  premises  will  continue  until  revoked  by  the 
city,  either  expressly  or  by  such  conduct  on  its  part  as 
authorizes  an  inference  of  revocation. 

6. :    Defbctive  Sidewalks:    Damages:    Liability  of 

Crrr.  If  a  lot  owner  be  licensed  by  a  municipal  corpora- 
tion to  build  a  sidewalk  In  front  of  his  lot,  which  walk 
it  is  the  duty  of  the  corporation  to  build  and  maintain, 
and  in  the  performance  of  such  work  the  lot  owner  negli- 
gently leaves  an  obstruction  In  the  street  which  causes 
an  Injury,  the  city  is  liable  therefor. 

7. :  :  :  :  Neqligencb.    A  municipal 

corporation  may  be  liable  for  an  injury  caused  by  an  ob- 
struction placed  in  Its  streets  by  a  mere  trespasser,  but  to 
make  it  liable  in  such  case  It  must  be  shown  to  have 
been  guilty  of  negligence  in  the  premises. 
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8. :   Sidewalks:   Order  to  Build:   Obstructions  by 

Lot  Owner:  Personal  Injuries:  Liability  of  City.  A 
municipal  corporation  notified  a  lot  owner  to  construct  a 
permanent  sidewalk  In  front  of  his  lot  within  a  time 
specified  and  that  in  default  of  his  so  doing  the  corpo- 
ration would  build  the  walk  and  assess  the  cost  thereof 
to  the  lot.  The  lot  owner  did  nothing  towards  building 
'  the  sidewalk  within  the  time  specified.  Afterwards,  with- 
out the  knowledge  or  permission  of  the  municipal  corpo- 
ration, the  lot 'owner  proceeded  to  build  the  walk  and  for 
that  purpose  on  an  afternoon  deposited  a  number  of  flag- 
stones in  the  street  opposite  his  lot  and  left  them  there 
without  barriers  or  signals.  The  night  following  the 
afternoon  of  the  deposit  of  said  fiag-stones  a  traveler 
was  injured  by  coming  in  contact  with  them,  and  sued 
the  municipal  corporation  for  damages.  Held,  (1)  That  it 
was  the  duty  of  the  municipal  corporation,  and  not  the 
duty  of  the  lot  owner,  to  build  and  maintain  the  sidewalk; 
(2)  that  the  municipal  corporation  had  the  right  to  per- 
mit or  license  the  lot  owner  to  build  the  walk;  (3)  that 
the  notice  given  by  the  municipal  corporation  to  the  lot 
owner  to  build  the  walk  was  merely  a  license  or  permis- 
sion to  him  to  do  so  in  the  time  specified;  (4)  that  the 
license  given  was  not  a  general  or  continuing  one,  but 
conditioned  and  limited  to  the  time  therein  fixed;  (5)  that 
the  lot  owner,  in  the  construction  of  the  walk  after  the 
license  from  the  municipal  corporation  had  expired,  was 
not  acting  either  as  the  agent,  employe,  or  licensee  of  the 
municipal  corporation,  but  was  a  mere  trespasser  in  the 
streets;  (6)  that  as  the  municipal  corporation  had  no 
knowledge  that  the  lot  owner  had  done  anything  towards 
constructing  the  walk  before  the  happening  of  the  injury 
sued  for,  and  as  the  evidence  disclosed  no  negligence  on 
its  part  in  the  premises,  it  was  not  liable  for  the  injury. 

Ebrob  from  the  district  court  of  Douglas 
county.    Tried  below  before  Scott,  J. 

The  facts  are  stated  by  the  commissioner. 

E.  R.  Duffle  and  John  D.  Houce,  for  plaintiff  in 
error: 

The  city  is  directly  responsible  for  the  unsafe 
condition  of  the  street.     It  was  the  duty  of  the 
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city  to  construct  the  sidewalk  in  front  of  the  lot 
where  the  accident  occurred.  This  duty  could 
not  be  imposed  upon  the  owner  of  the  property. 
A  public  duty  cannot  be  imposed  upon  a  private 
citizen,  and  any  ordinance  or  statute  which  seeks 
to  reach  such  a  result  is  unconstitutional.  (Elliott, 
Roads  &  Streets,  539;  Nooftan  t\  City  of  StiUwatery 
33  Minn.,  198;  Oridley  v.  City  of  BloomingtoHy  88 
111,,  554;  City  of  Keokuk  v.  Independent  Distriet  of 
Keokukj  53  la.,  352;  City  of  Cincinnati  v.  Stone^  5  O. 
St.,  38.) 

The  city  was  negligent  in  not  discovering  the 
dangerous  condition  of  the  street  and  providing 
means  to  warn  the  public  of  such  dangerous  con- 
dition. {Pettengille  v.  City  of  JonkerSj  116  N.  Y., 
558;  Glasier  v.  Town  of  Hebron,  131  N.  Y.,  447; 
Brusso  V.  City  of  BuffalOy  90  N.  Y.,  679;  Detroit  & 
M,  R,  Co.  V,  Vansteinburgy  17  Mich.,  99;  City  of  Be- 
atrice V.  Reidy  41  Neb.,  214.) 

W,  J.  Connell  and  E.  J.  Cornishy  contra. 

In  reply  to  the  first  contention  of  plaintiff  in 
error  reference  was  made  to  the  following  cases: 
Hill  V.  City  of  Bostmiy  122  Mass.,  344;  City  of  Rail- 
way V.  Carter y  26  Atl.  Rep.  [N.  J.],  96 ;  Fort  Smith 
V.  Yorky  52  Ark.,  84;  Winbigler  r.  City  of  Los  AngeleSy 
45  Cal.,  36;  Hexcison  v.  City  of  New  Haven,  37  Conn., 
475;  Aldrich  v.  Inhahitants  of  (Jorhaniy  77  Me.,  287; 
City  of  Detroit  v.  Putnaniy  45  Mich.,  263;  McKeller 
V.  City  of  Detroity  57  Mich.,  158;  McArthur  v.  City 
of  SaginaWy  58  Mich.,  357;  Eastman  v.  Meredithy  36 
N.  H.,  284;  Sweeney  v.  City  of  Newport y  65  N.  H., 
86;  Fray  i\  Jersey  Cityy  32  N.  J.  Law,  394;  Wild  v. 
City  of  Fattersony  47  N.  J.  Law,  406;  Wi^on  t\  City 
of  New  party  13  R.  I.,  454;  Young  v.  City  of  Charlestony 
20  S.  Car.,  116;  Welsh  v.  Rutlandy  56  Vt.,  228;  Wil- 
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kins  V.  Rutland,  61  Vt,  336;  Wiltse  v.  Tilden,  77 
Wis.,  152;  Goeltz  v.  Ashland,  75  Wis.,  642;  City  of 
Warsaw  v.  Dnnlap,  112  Ind.,  576;  King  v.  City  of 
Olevelandj  28  Fed.  Rep.,  835;  City  of  Cleveland  v. 
Xing,  132  TJ.  S.,  295 ;  Hiner  v.  City  of  Fond  du  Lac, 
36  N.  W.  Rep.  [Wis.],  632;  City  of  Omaha  v.  Ayer, 
52  Neb.,  375. 

In  reply  to  the  second  contention  of  plaintiff  in 
«rror  the  following  cases  were  cited:  Dittrich  v. 
Oity  of  Detroit,  57  N.  W.  Rep.  [Mich.],  125;  Reed  v. 
<jity  of  Detroit,  58  N.  W.  Rep.  [Mich.],  44;  Davis  v. 
iJity  of  Kingston,  5  N.  Y.  Supp.,  506;  Butler  v.  Toicn 
4)f  Oxford,  13  So.  Rep.  [Miss.],  626. 

Ragan,  C. 

Harry  B.  Davis  brought  this  suit  to  the  district 
<jourt  of  Douglas  county  against  the  city  of 
Omaha,  the  city  being  a  municipal  corporation  ex- 
isting under  the  laws  of  the  state  as  a  city  of  the 
metropolitan  class,  to  recover  damages  which  he 
alleged  he  had  sustained  by  reason  of  injuries 
w^hich  he  had  received  through  the  negligence 
of  the  city.  At  the  close  of  the  evidence  the  jury, 
in  obedience  to  an  instruction  of  the  court,  re- 
turned a  verdict  for  the  city.  Judgment  of  dis- 
missal of  Davis'  case  was  rendered  upon  this  ver- 
4iict,  and  he  prosecutes  here  a  petition  in  error. 

The  undisputed  facts,  so  far  as  the  same  are  ma- 
terial to  this  opinion,  are:  That  Judge  Doane 
owned  a  lot  fronting  on  Seventeenth  street,  in 
said  city;  said  street  was  one  of  the  public  thor- 
oughfares of  the  city  and  used  and  traveled  by 
the  public  as  such.  On  the  3d  of  May,  1892,  the 
authorities  of  the  city,  by  resolution,  ordered  a 
plank  sidewalk  in  front  of  Judge  Doane's  prem- 
ises to  be  replaced  by  a  permanent  one,  and  gave 
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notice  to  Judge  Doane  that  unless  he  constructed 
such  sidewalk  within  five  days  from  the  date  of 
the  service  on  him  of  said  notice  it  would  con- 
struct the  sidewalk  and  assess  the  costs  thereof 
to  his  property.  On  the  31st  of  May,  1892,  the 
five  days  within  which  Judge  Doane  was  to 
construct  the  sidewalk  expired  and  he  had  not 
at  that  time  done  anything  towards  constructing 
it.  The  city  thereupon  notified  Judge  Doane  to 
designate  the  kind  of  material  of  which  he  desired 
the  sidewalk  to  be  constructed.  On  the  9th  of 
July,  1892,  the  city  ordered  the  city  contractor  ta 
lay  an  artificial  stone  sidewalk  in  front  of  Judge 
Doane's  premises,  but  this  was  not  done.  On  the 
15th  of  October,  1892,  Judge  Doane  began  the 
construction  of  the  sidewalk  of  Bandera  stone  in 
front  of  his  lot;  and  in  the  prosecution  of  this, 
work,  and  in  the  afternoon  of  said  day,  his  em- 
ploye hauled  and  deposited  in  the  street,  outside 
the  curb  in  front  of  said  lot,  a  number  of  large 
flag-stones.  During  the  night  of  said  15th  of  Oc- 
tober Davis  was  driving  on  this  street  in  a  buggy 
and  it  ran  against  these  stones,  was  partially  over- 
turned, he  was.  thrown  out  and  injured*  No  bar- 
riers had  been  erected  to  prevent  the  traveler 
from  coming  in  contact  with  these  stones,  nor 
had  any  signals  been  displayed  to  warn  him  of 
their  presence.  On  the  15th  of  October,  1892^ 
the  city  did  not  know  that  Judge  Doane  was  pro- 
ceeding to  build  the  walk  in  front  of  his  premises* 
On  the  4th  of  November,  1892,  the  city,  being  still 
in  ignorance  that  Judge  Doane  had  built  the  side- 
walk in  front  of  his  premises,  ordered  the  city 
contractor  to  build  a  walk  there  of  Indiana  stone* 
Judge  Doane  testified  on  the  trial  as  follows: 
Q.  State  if  in  the  fall  of  1892  you  received  an 
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order  from  the  city  officials  that  a  permanent 
sidewalk  had  been  ordered  laid  in  front  of  that 
property. 

A.  Yes,  sir;  I  received  a  notice  in  the  fall,  bnt 
I  had  several  previous  notices  to  lay  the  walk, 
and  what  time  the  notice  was  served  I  can't  now 
recollect^  but  having  a  good  plank  sidewalk  there 
I  concluded  I  wouldn't  pay  any  attention  to  the 
notice,  but  afterwards  in  the  fall,  just  what  time 
I  cannot  tell,  I  received  a  blank  containing  prices 
of  stone,  kinds  of  stone  the  city  had  a  contract 
for,  and  notifying  me  to  select  from  that  such 
stone  as  I  desired  laid. 

Q.  Well,  then  what  did  you  do? 

A.  Then  I  went  on  and  made  the  contract  with 
a  stone  man  to  lay  the  walk  myself. 

Q.  So  you  laid  it  yourself  after  having  received* 
this  order? 

A.  Yes.     ♦    ♦    • 

Q.  Laid  it  under  the  order  of  the  city? 

A.  Yes,  sir. 

Cross-examination : 

Q.  You  may  state  whether  or  not  in  laying  that 
walk  or  making  your  contract  you  acted  under 
the  directions  or  control  in  any  manner  of  the  city 
of  Omaha? 

A.  Nothing  further  than  under  the  directions 
they  had  given  me  to  lay  the  walk. 
Redirect  examination: 

Q.  Never  molested  you  in  carrying  out  that 
order? 

A.  No,  rather  insisted  upon  its  being  carried 
out,  rather  more  than  I  thought  they  would  do. 

Under  this  evidence  the  learned  district  court 
was  of  opinion  that  Davis  could  not  recover 
against  the  city,  and  we  agree  with  him.    The  fee 
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of  the  streets  of  the  municipalities  of  this  state  is 
vested  in  the  municipalities  themselves,  and  the 
sidewalks  of  the  various  municipalities  are  parts 
of  the  streets  thereof.    We  know  of  no  statute 
of  this  state,  nor  of  any  ordinance  of  the  city  of 
Omaha,  which  makes,  or  attempts  to  make,  it  the 
duty  of  a  lot-owner  to  build,  repair,  or  maintain 
the  sidewalks  adjoining  his  property.     Without 
quoting  the  statutes  under  which  the  city  of 
Omaha  exists  it  may  be  safely  said:  That  that 
corporation,  as  the  other  municipal  corporations 
of  the  state,  is,  by  law,  charged  with  the  duty  of 
at  all  times  keeping  its  streets  and  sidewalks  in 
a  reasonably  safe  condition  for  travel  by  the  pub- 
lic; and  that  no  municipal  corporation,  by  any 
act  of  its  own,  can  devolve  this  duty  on  another 
so  as  to  relieve  itself  from  a  liability  resulting 
from  its  failure  to  perform  such  duty.  {City  of 
Omaha  v.  Jensen^  35  Neb.,  68;  City  of  Beatrice  v. 
Reidy  41  Neb.,  214.)     And  in  the  case  at  bar,  if 
Doane  was  acting  for  the  city,  either  as  its  agent, 
employe,  or  contractor,  or  with  its  knowledge  and 
permission,  then  his  acts  in  and  about  the  con- 
struction of  the  sidewalk  in  front  of  his  premises 
became  and  were  the  acts  of  the  city;  and  if  his 
placing  and  leaving  the  flag-stones  in  the  street 
in  the  manner  in  which  they  were  placed  and  left 
was  negligence,  which  caused  an  injury  to  Davis, 
he  being  free  from  negligence,  we  have  not  the 
slightest  doubt  but  the  city  would  be  liable  to 
Davis  for  such  injury.    (See  the  cases  cited  above, 
and  Stephens  v.  City  of  Macmiy  83  Mo.,  345.) 

But  what  were  the  relations  existing  between 
Doane  and  the  city  of  Omaha  at  the  time  the  in- 
jury sued  for  occurred,  and  at  the  time  the  flag- 
fjtones  were  placed  in  the  street  which  caused  such 
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injury?  Section  69  of  chapter  12a,  Compiled  Stat- 
utes,— part  of  the  charter  of  the  city  of  Omaha, — 
so  far  as  the  same  is  material  here,  is  as  follows: 
"The  mayor  and  city  council  shall  have  power 
*  *  *  to  construct  and  repair,  or  cause  and 
compel  the  construction  and  repair  of  sidewalks 
in  such  city,  of  such  material  and  in  such  manner 
as  they  may  deem  proper  and  necessary;  and  to 
defray  the  costs  and  expenses  of  improvements,  or 
any  of  them,  the  mayor  and  council  of  said  city 
shall  have  power  and  authority  to  levy  and  collect 
special  taxes  and  assessments  upon  the  lots  and 
pieces  of  ground  adjacent  or  abutting  upon  the 
streets,  avenues,  alleys,  or  sidewalks  thus  in  whole 
or  in  part  ♦  •  ♦  constructed  or  otherwise 
improved  or  repaired,  or  which  may  be  specially 
benefited  by  any  of  said  improvements;  ♦  ♦  • 
Provided  further^  That  in  case  the  grade  of  any 
street  or  part  of  street  used  by  the  public  shall  not 
have  been  established  or  in  any  case  any  street  or 
part  thereof  shall  not  have  been  worked  to  grade, 
then  and  in  such  case  the  owner  or  owners  of  any 
lot  or  lots  or  lands  abutting  on  such  streets  or  por- 
tions of  streets  as  aforesaid  shall  only  be  required 
to  construct  or  repair  the  sidewalk  along  such 
street  or  part  thereof  with  plank  as  the  council 
may  direct,"  etc.  As  we  read  this  statute  it  does 
not  make  or  attempt  to  make  it  the  duty  of  a  lot- 
owner  to  build,  maintain,  or  repair  the  sidewalks 
on  his  premises;  but  this  statute,  and  others  not 
quoted,  devolve  upon  the  municipal  corporation 
the  control  of  all  of  its  streets  and  alleys  and  the 
duty  of  paving,  grading,  and  maintaining  its 
streets,  building  and  maintaining  and  repairing 
its  sidewalks.  What  means  the  city  may  employ, 
what  agencies  it  may  engage  in  the  performance 
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of  these  duties,  is  left  by  the  legislature  to  the  city 
authorities.  To  reimburse  itself  for  the  expense 
of  building  and  maintaining  sidewalks  in  front  of 
lots  the  municipal  corporation  is  invested  with  the 
power  and  authority  to  levy  and  collect  special 
taxes  and  assessments  upon  the  lots  in  front  of 
which  the  sidewalks  are  built  and  maintained. 
True,  the  statute  quoted  says  that  on  certain 
streets  lot-owners  shall  only  be  required  to  con- 
struct or  repair  the  sidewalks  with  plank  as  the 
council  may  direct ;  but  this  statute  falls  far  short 
of  imposing,  or  attempting  to  impose,  on  a  lot- 
owner  the  duty  of  building,  maintaining,  or  re- 
pairing the  sidewalks  adjoining  his  property. 

As  already  stated,  on  the  3d  of  May,  1892^  the 
city  authorities  notified  Doane  that  the  plank 
sidewalk  in  front  of  his  premises  must  be  replaced 
by  a  permanent  one,  and  also  notified  him  that 
unless  he  should  build  such  permanaat  walk 
within  five  days  after  the  service  of  that  notice 
upon  him,  that  it,  the  city,  would  at  once  proceed 
to  construct  such  permanent  sidewalk.  This  ac- 
tion of  the  city  was  in  conformity  with  its  ordi- 
nances; and  we  think  the  statute,  under  which 
the  city  exists,  authorizes  the  passage  of  such  ordi- 
nances. The  city,  in  giving  notice  to  Doane  to 
construct  a  permanent  sidewalk  upon  his  lot,  sim- 
ply licensed  him  to  furnish  the  material  and  con- 
struct that  walk,  in  accordance  with  the  ordi- 
nances of  the  city,  instead  of  paying  the  taxes  and 
assessments  which  the  city  might  levy  on  the  lot 
to  pay  the  cost  of  constructing  the  walk;  in  other 
words,  Doane  became  and  was  a  mere  licensee  of 
the  city;  and  had  he  proceeded  with  the  construc- 
tion of  this  walk  within  five  days  after  the  service 
upon  him  of  the  notice  to  construct  the  walk,  then 
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we  have  no  doubt  that  he  would  have  been  acting 
in  that  manner  for  and  in  behalf  of  the  city;  and 
for  his  negligence  in  constructing  the  walk,  if  he 
was  guilty  of  negligence,  the  city  would  have  been 
liable.  (Stephens  v.  City  of  Macon^  83  Mo.,  345.)  It 
is  doubtless  true  that  an  agency  once  established 
is  presumed  to  continue  until  it  is  shown  to  have 
ceased;  and  we  have  no  doubt  that  a  general  per- 
mission or  license,  given  by  a  city  to  a  lot-owner  to 
build  or  repair  a  sidewalk  on  his  premises,  will 
continue  until  revoked  by  the  city,  either  ex- 
pressly or  by  such  conduct  on  its  part  as  would 
authorize  an  inference  of  revocation.  In  the  case 
at  bar  the  city,  in  effect,  said  to  Doane :  We  have 
determined  that  the  plank  sidewalk  in  front  of 
your  premises  shall  be  replaced  by  a  permanent 
one.  We  have  the  authority  to  build  this  walk 
and  charge  the  expense  of  it  to  your  property,  but 
we  give  you  permission  to  construct  the  walk 
yourself,  in  accordance  with  the  ordinances  of 
the  city,  provided  you  do  it  within  a  certain  time. 
The  permission  then  given  Doane  was  coupled 
with  a  condition  that  the  work  which  he  was  per- 
mitted to  do  should  be  undertaken  by  a  certain 
time,  and  the  failure  of  Doane  to  avail  himself  of 
the  permission  given,  in  the  time  fixed,  worked  a 
revocation  of  such  license.  But  again,  after  the 
license  given  Doane  to  construct  the  sidewalk  had 
expired  by  its  own  limitation,  he  was  requested 
by  the  city  to  designate  the  kind  of  material  out  of 
which  he  desired  the  walk  constructed.  Here, 
then,  was  an  additional  notice  given  Doane  by  the 
city  that  it  had  revoked  the  permission  given  him. 
Doane,  in  whatever  he  did  towards  constructing 
this  sidewalk,  after  the  time  fixed  by  the  city 
council  in  which  he  might  construct  it,  so  far  as 
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this  record  shows,  was  a  mere  trespasser.  A  lot- 
owner,  because  such,  has  no  authority  to  tear  up 
the  sidewalks  in  front  of  his  premises  or  to  replace 
them  with  others.  We  reach  the  conclusion, 
therefore,  that  the  evidence  in  the  record  shows 
that  at  the  time  the  accident  in  question  hap- 
pened, and  at  the  time  the  flag-stones  which 
caused  the  accident  Were  placed  in  the  street  by 
Doane,  he  was  neither  the  agent  nor  the  licensee 
of  the  city.  The  city  of  Omaha  is,  however,  none 
the  less  liable  in  this  case  for  the  injury  sustained 
by  Davis,  if  it  knew  prior  to  the  accident  of  the 
existence  in  the  street  of  these  flag-stones;  or  if 
they  had  remained  in  the  street  such  a  length  of 
time  prior  to  the  accident  as  to  sustain  a  finding 
that  the  city,  by  the  exercise  of  ordinary  care, 
could  have  known  of  their  existence,  and  was 
guilty  of  negligence  in  not  so  knowing.  The  flag- 
stones which  caused  Davis'  injury  were  left  in  the 
street  in  the  afternoon  of  the  night  he  was  injured. 
The  record  does  not  show  that  any  officer  of  the 
city  knew  of  the  existence  of  these  flag-stones  in 
the  street,  or  that  Doane  was  building  the  side- 
walk prior  to  the  time  the  accident  occurred.  The 
burden  of  showing  that  the  city  was  guilty  of  neg- 
ligence in  not  knowing  of  the  presence  of  the  flag- 
stones in  the  street  was  upon  Davis.  It  does  not 
appear  from  the  record  that  these  flag-stones  were 
deposited  in  a  part  of  the  street  used  for  business 
purposes,  nor  in  a  part  of  the  street  which  was  so 
constantly  used  and  traveled  as  to  make  it  negli- 
gence per  8€  for  the  city  officials  not  to  know  of 
their  existence  during  the  short  time  that  inter- 
vened between  their  being  left  in  the  street  and 
Davis'  being  hurt.    The  judgment  of  the  district 

court  is 

Affirmed. 
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J,  P.  SiBBBRLING  &  COMPANY  V.  ANSON  L.  ^4  boo 

Fletcher. 

PiijBa>  April  7, 1896.    No.  6436. 

Bill  of  Exceptions:  Authenticatioit.  A  bill  of  ezceptlons, 
though  signed  and  allowed  by  the  clerk  of  the  district 
court  in  pursuance  of  the  stipulation  therefor  required 
by  statute,  cannot  be  used  in  this  court  for  any  purpose, 
unless  the  clerk  also  certifies  such  bill  of  exceptions  to  be 
the  original  or  a  true  copy.  Martin  v.  Fillmore  County, 
44  Neb.,  719,  followed. 

Error  from  the  district  court  of  Sherman 
county.    Tried  below  before  Holcomb,  J. 

Paul  d  TempliUy  for  plaintiff  in  error. 

Nightingale  Bros.j  contra. 

Bagan^  0. 

J.  P.  Sieberling  &  Co.  brought  this  suit  in  the 
district  court  of  Sherman  county  against  Anson 
L.  Pletcher  on  a  promissory  note.  Fletcher  had  a 
verdict  and  judgment,  and  Sieberling  &  Co.  prose- 
cute here  a  petition  in  error. 

1.  The  assignments  of  error  argued  in  the  brief 
are  directed  first  to  the  action  of  the  district  court 
in  the  admission  and  rejection  of  certain  evidence 
at  the  trial.  These  assignments  of  error  cannot 
be  reviewed,  for  the  reason  that  the  bill  of  excep- 
tions is  not  authenticated  as  required  by  law.  It 
is  in  precisely  the  condition  that  the  bill  of  excep- 
tions was  in  in  Martin  v.  Fillmore  County^  44  Neb., 
719,  and  Romberg  v.  Fokken^  47  Neb.,  198.  The  bill 
of  exceptions  is  signed  and  allowed  by  the  clerk, 
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but  there  is  nowhere  in  the  record  any  certificate 
of  the  clerk  that  the  bill  of  exceptions  is  either 
the  original  or  a  copy. 

2.  The  second  assignment  argued  in  the  brief 
relates  to  the  action  of  the  district  court  in  giving 
and  refusing  certain  instructions.  On  looking 
into  the  record  we  discover  that  no  exception  was 
taken  by  any  person  to  any  instruction  given  or 
refused.  This  assignment,  therefore,  cannot  be 
considered. 

The  pleadings  support  the  judgment  rendaied. 
It  must  therefore  be^  and  is, 

AlTFIRBfBED. 


D.  0.  Daley  bt  al.  v.  William  T.  PBTBEa 

Filed  Apbil  7, 1896.    No.  6487. 

1.  Exaeatioxui:  ExEMPnoNs:  Appraisement:  Dutt  of  Om- 
OBB.  When  an  officer  seizes  property  under  execution  or 
attachment,  and  the  debtor  makes  and  flies  an  inventory 
under  oath  in  accordance  with  section  522  of  the  Code  of 
Civil  Procedure,  the  officer  then  has  but  one  duty  to  per- 
form, and  that  is  to  call  appraisers  and  have  the  prop- 
erty levied  upon  appraised,  and,  if  the  appraised  value  of 
the  property  is  flve  hundred  dollars  or  less,  release  and 
return  the  property  to  the  debtor. 


:  :  Vklawextl  Bale:  Conversion.    Where  an 

officer  makes  a  levy  upon  personal  property,  and  the 
debtor  files  under  oath  the  inventory  required  by  section 
522  of  the  Code  of  Civil  Procedure,  and  the  officer  neg- 
lects or  refuses  to  cause  the  property  to  be  appraised, 
but  proceeds  to  sell  it  to  satisfy  his  writ,  he  is  thereby 
guilty  of  the  conversion  of  the  property. 


:   :    Affidavit:   Conversion.    Where,  in  such 

case,  the  officer  is  sued  for  the  conversion  of  such  prop- 
erty, the  fact  that  the  averments,  or  any  of  them,  in  the 
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affidayit  attached  to  the  inventory  were  false,  affords 
him  no  defense  to  the  action. 

•:  Contebsion:  Damages.    The  only  issue  available 


in  such  an  action  is  the  value  of  the  property  wrongfully 
converted.  8tnith  v.  Johnson,  43  Neb.,  764,  and  Bender  v. 
Bame,  40  Neb.,  621,  reaffirmed. 

Ebror   from   the   district   court   of   Douglas 
county.    Tried  below  before  Ferguson,  J. 

B.  N.  Robertsofij  for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

Bagan,  0. 

Before  a  justice  of  the  peace  in  Douglas  county 
one  McCargar  obtained  a  judgment  against  Will- 
iam T.  Peters  for  (19.25.  An  execution  was  issued 
on  this  judgment  and  delivered  to  one  Daley,  a 
constable,  and  he  levied  the  same  upon  a  horse 
and  wagon  and  buggy  and  some  harness  belong- 
ing to  Peters.  ^Thereupon  Peters  filed  with  the 
justice  of  the  peace  an  inventory,  under  oath,  of 
the  whole  of  the  personal  property  owned  by  him, 
as  required  by  section  522  of  the  Code  of  Civil 
Procedure.  The  constable,  however,  disregarded 
the  inventory  and  neglected  and  refused  to  call 
appraisers  and  have  the  personal  property  of 
Peters  appraised,  as  provided  by  said  section  of 
the  Code,  and  sold  all  the  property  levied  upoii 
under  his  execution.  The  constable  then  made 
return  on  his  execution  that  he  had  received  f97 
in  money  for  the  property  sold;  that  he  had  dis- 
bursed of  that  money  f50  in  discharging  a  chattel 
mortgage  lien  upon  the  property;  paid  fl2  for 
feeding  the  horse,  f3.25  for  storing  the  buggy, 
^1.50  for  expressage,  |2.91  commission,  (2  for  ad- 
58 
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vertising,  |2  for  a  clerk,  (2.40  for  his  fees,  and 
turned  in  to  the  justice  f20.94  to  apply  on  the 
judgment.  Peters  then  brought  this  suit  in  the 
district  court  of  Douglas  county  against  Daley 
and  the  sureties  on  his  bond  for  the  conversion  of 
the  property  levied  upon  and  sold  by  the  consta- 
ble. Peters  had  a  verdict  and  judgment  and 
defendants  prosecute  to  this  court  a  petition  in 
error. 

The  inventory  filed  by  Peters  with  the  justice 
recited  that  it  was  an  inventory  of  the  whole  of 
the  personal  property  owned  by  him,  and  that  he 
was  a  resident  of  the  state  of  Nebraska,  the  head 
of  a  family,  and  that  he  had  neither  lands,  town 
lots,  nor  houses  subject  to  exemption  as  a  home- 
stead. This  inventory  was  duly  signed  and  sworn 
to  by  Peters.  It  is  now  insisted  that  the  judg- 
ment of  the  district  court  must  be  reversed  be- 
cause the  answer  alleges  that  Peters,  at  the  time 
he  made  and  filed  the  inventory,  was  possessed  of 
and  in  possession  of  a  homestead  in  Douglas, 
county,  and  that  the  reply  does  not  deny  this. 
Section  521  of  the  Code  of  Civil  Procedure  pro- 
vides: "All  heads  of  families  who  have  neither 
lands,  town  lots,  or  houses  subject  to  exemption 
as  a  homestead  under  the  laws  of  this  state,  shall 
have  exempt  from  forced  sale  on  execution  the 
sum  of  1500  in  personal  property."  Section  522  of 
the  Code  provides :  "Any  person  desiring  to  avail 
himself  of  the  exemption  as  provided  for  in  the 
preceding  section  must  file  an  inventory,  under 
oath,  in  the  court  where  the  judgment  is  obtained, 
or  with  the  officer  holding  the  execution,  of  the 
whole  of  the  personal  property  owned  by  him. 
*  *  *  And  it  shall  be  the  duty  of  the  officer 
to  whom  the  execution  is  directed  to  call  to  his 
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assistance  three  disinterested  freeholders  of  the 
county  where  the  property  may  be,  who,  after 
being  duly  sworn  by  said  officer,  shall  appraise 
said  property  at  its  cash  value."  If  it  be  true  that 
Peters  owned  a  homestead  exempt  from  execution 
under  the  laws  of  the  state  at  the  time  he  made 

«  ^ 

and  filed  the  inventory  herein,  is  that  a  di&fense 
for  Daley  in  this  action?  What  was  the  duty  of 
Daley,  the  constable,  holding  the  execution  when 
this  inventory  was  filed?  In  People  v.  McClay^  2 
Neb.,  7,  a  debtor  filed  an  inventory  of  all  his  per- 
sonal property  as  required  by  said  section  522  of 
the  Code  of  Civil  Procedure.  The  officer  refused 
to  call  appraisers,  as  required  by  the  statute^ 
and  have  the  property  appraised.  The  execution 
debtor  then  applied  to  this  court  for  a  writ  of 
mandamvs  to  compel  the  officer  to  call  appraisers- 
and  have  the  iH'operty  mentioned  in  the  inventory 
filed  by  the  judgment  debtor  appraised.  The  offi- 
cer made  answer  to  the  alternative  writ  that  the 
execution  debtor,  though  the  head  of  a  family, 
was  an  alien,  not  a  resident  of  the  state.  The 
court  held  that  the  answer  was  entirely  insuffi- 
cient and  awarded  the  writ  prayed  for.  Lake,  J.^ 
speaking  for  the  court,  said :  "The  relator  filed  an 
inventory  of  all  his  personal  property  as  required 
by  section  522  of  the  Code  of  Civil  Procedure. 
•  *  *  This  done,  the  respondent  had  but  one 
course  to  pursue.  This  was  to  call  three  disinter- 
ested freeholders  of  the  county  and  have  them  ap- 
praise the  property,"  etc.  State  v.  Cunningham^ 
6  Neb.,  90,  was  a  mandmnus  proceeding  in  this 
court  to  compel  a  sheriff  to  call  freeholders  and 
cause  certain  personal  property  levied  upon  by 
him  to  be  appraised,  the  execution  debtor  hav- 
ing filed  the  inventory  required  by.  section  522  of 
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the  Code  of  Civil  Procedure.  The  opinion  does 
not  disclose  what  reason  the  sheriff  alleged  as  an 
excuse  for  failing  to  comply  with  the  mandates  of 
the  statute.  The  court  awarded  the  writ  as 
prayed,  Maxwell,  J.,  saying:  "In  the  case  of  Peo- 
ple V.  McClayj  2  Neb.,  8,  it  was  there  held  that  when 
an  inventory,  under  oath,  was  filed  with  the  offi- 
cer he  had  but  one  course  to  pursue,  and  that  was 
to  call  three  disinterested  freeholders  of  the 
county  and  have  them  appraise  the  property. 
♦  ♦  •  ^^  approve  of  that  decision.  The  offi- 
cer cannot  question  the  correctness  of  the  inven- 
tory. If  the  debtor  has  real  estate  which  is  ex- 
empt under  the  homestead  law,  or  other  personal 
property  than  that  contained  in  his  list,  such  per- 
sonal property  is  liable  to  be  seized  for  his  debts 
and  he  may  be  prosecuted  for  perjury.  But  when 
an  inventory  under  oath  is  made  by  the  debtor  and 
filed  with  the  officer  holding  the  execution  *  * 
he  must  call  appraisers  to  ascertain  the  value  of 
the  property  seized.  He  has  no  discretion  in  the 
matter."  In  Kriesel  v.  Eddy,  37  Neb.,  63,  a  consta- 
ble of  Douglas  county  levied  an  execution  upon 
certain  goods  of  Kriesel,  who  thereupon  filed  an 
inventory  under  oath  with  the  justice  of  the  peace 
before  whom  the  judgment  was  rendered,  reciting 
that  he  was  the  head  of  a  family,  etc.,  and  that  he 
had  no  other  property  except  the  goods  which  had 
been  seized  by  the  constable.  The  constable  re- 
fused and  neglected  to  cause  the  property  levied 
upon  to  be  appraised,  but  proceeded  and  sold  it 
under  the  execution.  Kriesel  then  sued  the  con- 
stable and  his  bondsmen  for  the  conversion  of  the 
property.  On  the  trial  of  the  case  the  district 
court  permitted  evidence  to  go  to  the  jury  to  con- 
tradict the  averments  of  the  affidavit  attached  to 
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KriesePs  inventory;  that  he  was  the  head  of  a 
family  and  a  resident  of  the  state^  and  at  the  close 
of  the  testimony  directed  a  verdict  for  the  defend- 
ant. This  judgment  on  proceedings  in  error  here 
was  reversed,  the  court,  through  Ryan,  C,  saying: 
^^Upon  the  filing  of  such  an  affidavit  containing  an 
inventory  of  all  the  property  owned  by  Kriesel, 
the  law  devolved  upon  the  constable  holding  the 
execution  but  one  course  of  action,  and  that  con- 
sisted in  his  calling  three  disinterested  freehold- 
ers of  Douglas  county  to  appraise  said  property 
leaded  upon  at  its  cash  value.*  *  *  In  this  case 
the  constable  ignored  the  affidavit  containing  the 
inventory  and  sold  all  the  property  which  he  held 
under  his  execution.  This  rendered  him  liable  for 
the  fair  value  of  said  property,  at  least  to  the 
amount  of  fSOO,  and  there  was  no  issue  in  the  dis- 
trict court  properly  triable  except  such  value* 
Officers  holding  executions  should  act  under  the 
statutes  as  well  to  protect  the  judgment  debtor 
in  the  enjoyment  of  the  exemption  provided  by 
statute  as  to  collect  the  judgment  upon  which  the 
execution  issued.  Such  officers  may,  by  arbitra- 
rily  overriding  the  statute,  prevent  the  beneficent 
operation  of  the  exemption  law  in  favor  of  the 
debtor.  This  is  but  one  species  of  oppression  in 
office,  for  which  such  officers  as  are  guilty  will  be 
held  liable  to  strict  accountability  if  their  victims 
are  able  to  apply  to  the  courts  for  redress.'' 
Bender  v.  Bame^  40  Neb.,  521,  was  a  suit  against  an 
officer  for  conversion  of  certain  personal  property. 
The  execution  debtor,  at  the  time  the  property 
was  levied  upon,  filed  an  inventory  under  oath  as 
required  by  the  provisions  of  section  522  of  the 
Code  of  Civil  Procedure.  The  officer  refused  and 
neglected  to  make  any  appraisement  and  sold  the 
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property.  Norval,  0.  J.,  Bpeaking  for  the  court, 
said:  "That  the  officer  did  not  cause  an  appraise- 
ment to  be  made  is  no  fault  of  the  defendant  in 
error  [judgment  debtor].  All  the  law  required  of 
him  was  to  make  and  file  with  the  justice  an  in- 
ventory under  oath  of  his  personal  property,  and, 
after  the  appraisement  has  been  made,  to  select 
therefrom  property  to  the  amount  of  the  statutory 
exemption.  It  is  the  well'  settled  law  of  the  state 
that  exemption  laws  are  to  be  construed  liberally 
to  the  end  that  the  purpose  for  which  they  were 
adopted  may  be  accomplished.  After  the  debtor 
has  complied  with  the  law  on  his  part  he  ought 
not  to  be  deprived  of  his  exemption  by  the  failure 
of  the  officer  to  perform  his  duty.  To  hold,  when 
exempt  property  has  been  seized  under  execution 
and  the  proper  inventory  has  been  filed,  that  an 
action  for  conversion  will  not  lie,  where  the  officer 
fails  or  refuses  to  make  an  appraisement,  would, 
in  many  cases,  destroy  the  value  of  the  exemption 
by  preventing  the  debtor  from  deriving  any  bene- 
fit from  it"  And  in  Smith  v.  Johnson^  43  Neb.,  754, 
where  all  the  cases  cited  above  were  reviewed, 
this  court  held:  "It  is  without  the  province  of  an 
officer  holding  property  under  levy  of  writ,  pend- 
ing sale  by  order  of  the  court  in  attachment  pro- 
ceedings, to  question  the  validity  or  sufficiency  of 
a  schedule  and  affidavit  made  according  to  the 
provisions  of  the  statute  governing  such  proceed- 
ings and  filed  by  the  attachment  debtor  for  the 
purpose  of  setting  aside  the  property  levied  upon 
as  exempt."  These  cases,  then,  establish  the  fol- 
lowing propositions:  (1.)  That  when  an  officer 
seizes  property  under  execution  or  attachment 
and  the  debtor  makes  and  files  an  inventory  under 
oath  in  accordance  with  the  provisions  of  section 
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522  of  the  Code  of  Civil  Procedure,  the  officer  then 
has  but  one  duty  to  perform,  and  that  is  to  call 
appraisers  and  have  the  property  levied  upon  ap- 
praised; and  if  the  appraised  value  of  the  prop- 
erty is  (500  or  less,  to  release  and  return  it  to  the 
debtor.  (2.)  Where  an  officer  makes  a  levy  upon 
personal  property  and  the  debtor  files  under  oath 
the  inventory  required  by  said  section  of  the  Code, 
and  the  officer  neglects  or  refuses  to  cause  the 
property  to  be  appraised  and  proceeds  to  sell  it 
to  satisfy  his  writ,  that  he  is  thereby  guilty  of  a 
conversion  of  the  property.  (3.)  And  when  sued 
for  a  conversion  of  such  property  the  fact  that  the 
averments,  or  any  of  them,  in  the  affidavit  at- 
tached to  the  inventory  were  false  affords  him  no 
defense  to  the  action.  (4.)  The  only  issue  available 
in  such  action  is  the  value  of  the  property  wrong- 
fully converted. 

If  an  officer  holding  an  execution  may  arbitra- 
rily disregard  his  duties  as  prescribed  by  the  stat- 
ute, and,  notwithstanding  an  inventory  under 
oath  be  filed  by  the  debtor  as  required  by  the 
statute,  refuse  and  neglect  to  cause  the  property 
to  be  appraised  and  sell  it,  then  the  very  object 
and  purpose  of  these  wise  and  beneficent  exemp- 
tion laws  will  always  be  thwarted.  It  has  been 
well  said:  "The  common  law  had  no  favors  to 
offer  the  debtor  or  his  family  in  the  way  of  ex- 
empting any  portion  of  his  property  from  execu- 
tion for  the  benefit  of  his  family ;  and  if  he  owned 
two  gowns  one  might  be  seized  and  sold.  Modem 
legislation  has  removed  this  reproach  to  the  law 
and  there  is  probably  no  state  or  civilized  country 
in  the  world  in  which  some  kind  of  an  exemption 
is  not  now  allowed.  These  statutes  are  designed 
as  a  protection  for  poor  and  destitute  families  and 
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the  law  thus  seeks  to  mitigate  the  consequence  of 
the  husband's  thoughtlessness  and  improyidence. 
They  are  based  upon  considerations  of  public 
policy  and  humanity  and  should  be  liberally  con- 
strued."  (7  Am.  &  Eng^  Ency.  of  Law,  p.  130.) 

It  is  no  concern  of  a  constable  or  sheriff  whether 
an  affidayit  attached  to  an  inventoiy  filed  by  a 
debtor  be  true  or  false.  If  it  is  false,  the  debtor 
may  be  prosecuted  for  perjury.  That  is  a  matter 
between  him  and  the  state  of  Nebraska.  The  law 
has  not  committed  to  the  sheriffs  and  constables 
of  the  state  the  authority  or  the  duty  to  inquire 
into  the  truth  of  the  averments  of  the  affidavit 
attached  to  an  inventory  filed  by  an  execution  or 
attachment  debtor. 

Another  argument  insisted  upon  for  the  re- 
versal of  this  judgment  is,  in  effect,  that  in  any 
event  the  constable  should  not  be  charged  with 
the  full  value  of  the  property  levied  upon  and  sold 
by  him,  but  that  the  judgment  at  least  should  be 
credited  with  the  amount  of  the  mortgage  on  the 
property  which  the  constable  paid  off  and  dis- 
charged out  of  the  proceeds  of  the  sale.  We  have 
been  cited  to  no  authority  to  sustain  this  remark- 
able contention,  nor  do  we  think  any  can  be  found. 
The  constable  was  a  wrong-doer  in  everything 
that  he  did  with  the  property  after  the  filing  of 
the  inventory  by  Peters.  If  the  property  had  been 
subject  to  execution  the  constable,  by  selling  it^ 
would  have  sold  only  the  interest  which  Peters 
had  therein ;  and  the  purchaser  at  the  sale  would 
have  taken  the  property  subject  to  the  mortgage 
lien,  if  any,  thereon.  The  constable  was  not  the 
administrator,  agent,  or  guardian  of  Peters.  He 
was  not  charged  by  the  latter  with  the  duty  of 
calling  in  the  creditors  of  Peters  and  paying  his 
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debts  out  of  his  property.  Looking  at  the  express 
provisions  of  the  exemption  laws  of  the  state, 
their  purpose  and  object,  and  liberally  constru- 
ing these  statutes,  and  influenced  also  by  consid- 
erations of  public  policy,  we  hold :  Where  an  offi- 
cer levies  an  execution  or  writ  of  attachment  upon 
personal  property  and  the  debtor  files  an  inven- 
tory under  oath  as  required  by  section  522  of  the 
Code  of  Civil  Procedure,  and  such  officer  neglects 
or  refuses  to  cause  the  property  levied  upon  to  be 
appraised,  but  proceeds  and  sells  the  same,  and 
the  debtor  then  sues  him  for  the  conversion  of  the 
property,  that  the  courts  will  not  permit  him  to 
urge  as  a  defense  to  that  action  that  any  of  the 
averments  in  the  affidavit  attached  to  the  debtor's 
inventory  were  false. 

The  judgment  of  the  district  court  is  right  and 
it  is  in  all  things 

Affirmed. 


"47    8W 

John  Rider  et  al.  v.  John  H.  Murphy.         iLil? 

Filed  April  7»  1896.    No.  6468. 

1.  Kalicious  Prosecution:  Pbobablb  Cause:  Malice.  To 
render  a  prosecuting  witness  liable  in  an  action  for  ma- 
licious prosecution,  it  must  be  alleged  and  proved  that  his 
conduct  in  the  premises  was  inspired  by  malicious  mo- 
tiyes  and  was  without  probable  cause. 

2. :   .    Probable  cause  is  the  existence  of  such 

facts  and  circumstances  as  would  excite  the  belief  in  a 
reasonable  man's  mind,  acting  on  the  facts  within  the 
knowledge  of  the  prosecutor,  that  the  person  charged 
was  guilty  of  the  crime  for  which  he  was  prosecuted.  (14 
Am.  &  Eng.  Ency.  Law,  24.) 

3. :    :    Malice.     Evidence  examined  and  found 
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wholly  instifficient  to  sustain  the  finding  of  the  Jury  that 
the  plaintiffs  in  error  were  inspired  by  malicious  motiyes 
In  causing  the  defendant  In  error  to  be  prosecuted  for 
the  crime  of  embezzlement,  and  wholly  insufficient  to 
support  the  finding  of  the  Jury  that  such  prosecution  wag 
begun  and  carried  on  without  probable  causa. 

Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Ogdbn,  J. 

James  W.  Orr  and  Lee  8.  Eatelkf  for  plaintiffs  in 
error. 

Bchomp  d  Corsotif  contra. 

BAGANy  0. 

In  the  district  court  of  Douglas  county  John  H. 
Murphy  sued  John  Rider  and  Fred  H.  Olick  and 
one  J.  A.  Rider,  since  deceased,  for  damages  for 
malicious  prosecution.  Murphy  had  a  verdict 
and  judgment,  and  Rider  &  Glick  prosecute  to 
this  court  a  petition  in  error. 

It  appears  that  in  the  autumn  of  1891  Rider  & 
Glick  were  engaged  in  business  in  the  city  of 
Omaha,  and  dealing  in  butter,  eggs,  and  poultry 
and  other  farm  products.  On  the  trial  of  this 
case  the  evidence  of  Murphy,  so  far  as  the  same  is 
material  here,  was,  in  substance,  as  follows:  In 
November,  1891,  at  the  instance  of  Rider  &  Glick, 
he  went  to  Milf  ord,  in  this  state,  to  purchase  but- 
ter and  eggs  and  poultry.  He  purchased  a  con- 
siderable quantity  which  he  shipped  to  Rider  & 
Glick.  Murphy  paid  his  traveling  expenses  and 
Rider  &  Glick  furnished  the  money  to  pay  for 
the  products  bought.  These  products  Murphy 
shipped  to  Rider  &  Glick  at  Omaha  and  they  dis- 
posed of  them.  When  Murphy  returned  to 
Omaha  from  the  Milford  trip,  a  difficulty  arose  be- 
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tween  him  and  Bider  &  Glick  as  to  the  amount 
of  money  that  was  coming  to  him  from  them  for 
the  prodnctB  lie  had  bought  and  shipped  them  on 
this  Milford  trip.  Murphy  claimed  that  he  was 
to  have  one-half  the  profits  realized  from  the 
products  purchased,  and  that  those  profits  ought 
to  be  somewhere  in  the  neighborhood  of  |300. 
Rider  &  Glick,  on  the  other  hand,  claimed  that 
the  amount  due  to .  Murphy  was  |6.7X.  They 
made  him  out  a  statement  from  the  books  show- 
ing this  fact  and  offered  him  a  check  for  that 
amount  of  money.  Murphy  became  enraged  and 
refused  to  accept  the  check  in  settlement,  threw 
it  down,  and  left  the  office  of  Rider  &  Olick.  He 
called  at  the  office  of  Rider  &  Olick  several  times 
after  that  time,  but  the  Milford  deal  was  not 
talked  of  at  all  those  visits. 

Early  in  December,  1891,  Murphy,  while  at  the 
office  of  Rider  &  Glick,  was  told  by  them  that  he 
could  make  some  money  by  buying  potatoes  in 
Iowa  for  them ;  that  they  would  furnish  the  money 
to  pay  for  the  potatoes  and  pay  thirty  cents  a 
bushel  for  all  the  potatoes — not  exceeding  a  cer- 
tain quantity — ^which  he  might  buy,  Murphy  to 
have  as  compensation  the  difference  between 
what  he  might  pay  for  the  potatoes  and  the  thirty 
cents  a  bushel  which  Rider  &  Glick  were  to  pay. 
He  agreed  to  go  to  Iowa  and  buy  potatoes  on 
these  terms  and  went  to  Glick  and  said,  '^I  will 
take  that,  check  now."  Glick  thereupon  handed 
Murphy  the  check  for  |6.77.  The  check  was  dated 
the  8th  of  December,  1891,  and  Murphy  the  next 
morning  presented  this  check  to  the  bank  on 
which  it  was  drawn,  and  he  then  discovered  that 
it  had  written  across  the  back  of  it,  "in  full  set- 
tlement of  account,"  whereupon  he  erased  that 
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indorsement  and  cashed  the  check.  Murphy  then 
went  to  Iowa  and  contracted  for  some  potatoes. 
He  caused  Rider  &  Glick  to  deposit  flOO  in  a  bank 
in  Iowa  to  his  credit  with  which  to  pay  for  the 
potatoes  bought.  He  then  came  to  Omaha  and 
told  Eider  &  Olick  that  he  had  bought  some  po- 
tatoes for  them;  that  they  would  be  shipped  in 
refrigerator  cars  and  would  not  arrive  for  about 
a  week,, and  then  demanded  of  them  that  they 
first  settle  up  the  Milf  ord  deal  in  accordance  with 
what  he  claimed.  This,  we  repeat,  is  substan- 
tially Murphy's  evidence.  The  record  further 
shows  that  no  part  of  the  money  which  Rider  & 
Glick  furnished  Murphy  was  ever  returned  to 
them  nor  did  they  ever  receive  any  of  the  pota- 
toes bought  with  that  money  by  Murphy.  Very 
soon  after  the  last  interview  described  between 
Murphy  and  Rider  &  Glick  the  latter  ascertained 
that  Murphy  had  used  the  money  sent  him  in  buy- 
ing potatoes;  that  he  had  put  them  in  a  car  and 
consigned  them  to  Hayden  Bros.,  a  firm  doing 
business  in  the  city  of  Omaha.  Acting  upon  this 
information  Rider  &  Glick  swore  out  a  complaint 
charging  Murphy  with  embezzlement.  He  was 
bound  over  to  the  district  court,  an  information 
charging  him  with  embezzlement  was  filed  by  the 
prosecuting  attorney,  on  which  he  was  tried  and 
acquitted.  This  is  the  prosecution  made  the  ba- 
sis of  the  present  action.  Does  this  evidence 
support  the  verdict?  In  Dreyfus  v.  Auly  29  Neb., 
191,  this  court  held:  "To  entitle  the  plaintiff 
to  recover  in  such  an  action  he  must  prove  a 
want  of  probable  cause,  malice  of  the  defendant, 
and  that  the  criminal  prosecution  is  ended." 
This  case  was  followed  in  Vennum  i\  Hustofij  38 
Neb.,  293,  and  it  was  there  held:  "To  render  a 
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prosecuting  witness  liable  in  an  action  for  mali- 
cious prosecution  it  must  be  alleged  and  proved 
that  his  conduct  in  the  premises  was  inspired 
by  malicious  motives  and  was  without  probable 
cause,"  In  Davie  t?.  WisJ^ery  72  111.,  262,  probable 
cause  is  thus  defined:  ^Trobable  cause  is  defined 
to  be  a  reasonable  ground  of  suspicion  sup- 
ported by  circumstances  sufficiently  strong  in 
themselves  to  warrant  a  cautious  man  in  the  be- 
lief that  the  person  accused  is  guilty  of  the  offense 
charged."  And  in  14  American  &  English  En- 
cyclopedia of  Law,  24,  the  authorities,  as  to  what 
constitutes  probable  cause,  are  collated,  and  it  is 
there  said:  "Probable  cause  is  the  existence  of 
such  facts  and  circumstances  as  would  excite  the 
belief  in  a  reasonable  mind,  acting  on  the  facts 
within  the  knowledge  of  the  prosecutor,  that  the 
person  charged  was  guilty  of  the  crime  for  which 
he  was  prosecuted." 

Now,  let  us  examine  the  undisputed  evidence  in 
this  case,  and  the  evidence  of  Murphy  himself,  in 
the  light  of  the  rules  and  authorities  quoted 
above.  Rider  &  Glick  prosecuted  Murphy  for  the 
crime  of  embezzlement  They  knew  at  the  time 
they  did  so  that  he  had  been  acting  as  their  agent 
to  purchase  potatoes  for  them;  that  he  had  used 
the  money  they  furnished  him  for  that  purpose 
in  the  purchase  of  potatoes;  that  he  had  shipped 
these  potatoes  to  other  persons  and  that  he  had 
in  effect,  according  to  his  own  evidence,  demanded 
of  them  that  they  allow  him  some  |300  which  he 
claimed  was  due  from  the  Milford  deal,  as  a  con- 
dition precedent  to  his  delivering  to  them  the  po- 
tatoes which  he  had  bought  for  them  with  their 
money,  or  the  proceeds  thereof.  They  also  knew 
that  when  he  was  first  informed  as  to  the  amount 
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coming  to  him  from  the  Milford  deal  that  he  had 
refused  to  accept  it;  that  Bubsequently  he  had 
undertaken  to  buy  potatoes  for  them  and  had 
Yoluntarily  demanded  the  check  which  he  had 
refused  in  settlement  of  the  Milford  deal;  that  he 
had  received  and  cashed  that  check;  and  they 
had  the  right  to  belieye  from  Murphy's  conduct 
that  the  di£Ference  which  had  existed  between 
them  in  reference  to  the  profits  of  the  Milford 
deal  had  by  them  been  settled  to  Murphy's  sat- 
isfactiouy  or  that  he  had  accepted  the  check  in 
settlement.  {Treat  v.  Pric€j  47  Neb.,  875.)  It 
seems  to  us  that  these  facts  and  circumstances 
known  to  Bider  &  Glick,  and  on  which  they 
acted,  were  sufficient  to  excite  the  belief  in  their 
minds,  they  being  reasonable  men,  that  Murphy 
was  guilty  of  the  crime  with  which  they  charged 
him,  but  whether  Murphy  accepted  the  check  of 
|6.77  in  settlement  of  the  Milford  deal  or  not,  the 
evidence  shows  beyond  all  question  that  Rider  & 
Glick  thought  he  had;  and  the  argument  is  now 
made  here  in  behalf  of  Murphy,  that  Bider  & 
Glick  had  the  books  showing  the  profits  of  the 
Milford  deal;  that  they  had  Murphy  in  their 
power,  and  that  he.  Murphy,  felt  and  realised  hie 
position,  and  thought  what  he  lacked  in  power 
he  must  supply  by  policy;  he  must  in  some  way 
get  the  firm  of  Rider  &  Glick  to  be  his  creditor 
rather  than  his  debtor;  in  other  words,  this  ail- 
ment is  a  concession  by  Murphy's  counsel,  that  at 
the  time  he  accepted  the  check  not  only  did  Bider 
&  Glick  believe  that  he  accepted  it  in  settle- 
ment, but  that  Murphy  knew  they  so  understood. 
But  if  it  be  conceded  that  Murphy  did  not  ac- 
cept this  check  in  settlement  of  the  Milford  deal, 
he  was  none  the  less  the  agent  and  trustee  of 
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Rider  &  Glick  in  the  transaction  of  purchasing 
the  potatoes.  We  think,  therefore,  that  Rider  & 
Olick  had  probable  cause  to  believe  Murphy 
guilty  of  embezzlement  at  the  time  they  caused 
him  to  be  arrested  for  that  crime. 

There  is  in  the  record  no  evidence  to  support 
the  finding  of  the  jury  that  the  conduct  of  Rider 
&  Olick  in  causing  Murphy  to  be  prosecuted  for 
embezzlement  was  inspired  by  a  malicious  mo- 
tive; nor  to  support  the  finding  of  the  jury  that 
the  prosecution  was  begun  and  carried  on  with- 
out probable  cause.  The  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded. 


Reversed  and  remanded* 


David  Nehr  v.  John  A.  Dobbs. 

Filed  Afiol  1, 1896.    No.  6462. 

!•  Xftlieious  ProMcution:  Pbobablb  CAusii:  BJvidenob:  Oon- 
vicnoN.  In  an  action  for  mallcioua  prosecution,  a  pre- 
sumption of  the  existence  of  probable  cause  is  established 
by  proof  that  the  plaintllF  was  convicted  in  the  criminal 
action.    But  this  presumption  may  be  rebutted. 

2. :  :  :  .  It  is  not  true  that  the  evi- 
dence of  probable  cause  afforded  by  proof  of  a  ccmviction, 
can  be  rebutted  only  by  showing  that  the  conviction  was 
procured  by  fraud  or  perjury.  These  are  only  instan- 
ces. Such  evidence  may  be  rebutted  by  proof  of  any 
facts  which  show  that  the  conviction  was  under  circum- 
stances depriving  it  of  any  naturally  probative  effect. 

g, :  :  Pleabing.  A  petition  in  an  action  for  ma- 
licious prosecution  pleaded  that  the  plaintiff  had  been 
convicted  in  the  county  court  and  on  appeal  in  the  dis- 
trict court;  that  the  conviction  had  been  reversed  by 
the  supreme  court  and  the  cause  thereafter  dismissed. 
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It  was  also  pleaded  that  the  defendant,  when  he  insti- 
tuted the  prosecution,  was  aware  of  certain  facts  which 
in  law  established  the  innocence  of  the  plaintiff;  that 
he  had  himself  in  the  county  court  testified  to  those 
ftiots;  whence  it  appeared  that  the  conyictlon  in  the 
lower  courts  was  not  upon  any  consideration  of  evidence 
which  would  justify  a  conviction,  but  was  due  solely  to 
a  misapprehension  of  law.  Held,  That  the  petition  suffi- 
ciently pleaded  want  of  probable  cause. 


i.  ; :  QussTiON  op  Law.    The  existence  of  proba- 

ble  cause,  the  facts  being  established,  is  a  question  of 
law,  and  if  the  defendant  is  aware  of  facts  establishing 
the  innocence  of  the  plaintift,  a  misapprehension  of  the 
law  does  not  create  probable  cause,  although  it  may 
afCect  the  issue  of  malice. 

Error  from  the  district  court  of  Gage  county. 
Tried  below  before  Baboook,  J. 

The  opinion  contains  a  statement  of  the  case. 

Hardy  &  Wcw^on,  for  plaintiff  in  error: 

In  an  action  for  malicious  prosecution  a  judg- 
ment of  conviction  against  the  plaintiff  is  prima 
facie  evidence  that  there  was  probable  cause  for 
the  prosecution,  but  such  evidence  may  be  rebut- 
ted by  proof  that  the  judgment  was  based  upon 
false  testimony  and  was  without  foundation  in 
law.  {Olson  v.  Neal^  63  la.,  216;  Burt  v.  Place,  4 
Wend.  [N.  Y.],  591;  Newell,  Malicious  Prosecu- 
tions, 275;  Hazzard  v.  Flury,  120  N.  Y.,  223;  Qcodr 
rieh  r.  Warner,  21  Conn.,  432;  Phillips  v.  City  of 
KalamazoOy  53  Mich.,  33;  Richter  v.  Kostcr,  45  Ind., 
440.) 

The  criminal  action  was  voluntarily  dismissed. 
The  burden  of  showing  cause  for  its  commence- 
ment was  upon  defendant.  {Burhans  v.  Sanfordy 
19  Wend.  [N.  Y.],  417;  Gilbert  r.  Emmons,  42  111., 
143;  Kinsey  v.  Wallace^  36  Cal.,  462;  Qrecn  v. 
Cochrany  43  la.,  544.) 
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Hugh  J.  DobbSy  contra : 

A  conviction  of  the  offense  charged,  when  ob- 
tained without  perjury,  subornation  of  perjury, 
fraud,  collusion,  conspiracy,  or  other  misconduct 
on  the  part  of  the  complaining  witness  and  trial 
court,  is  sufficient  evidence  of  probable  cause  to 
defeat  an  action  for  malicious  prosecution,  al- 
though such  conviction  be  followed  by  a  revereal 
of  the  judgment,  or  by  a  new  trial  and  an  acquit- 
tal. (Cloon  V.  (len^y,  13  Gray  [Mass.],  201;  WWiam 
V.  (ioicenj  14  Me.,  362;  Payson  v.  CoHicell^  22  Me., 
212;  Bitting  r.  Ten  Eyck,  82  Ind.,  421;  Parker  v. 
Farl(%  10  Cush.  [Mass.],  279;  Parker  v.  Huntington, 
2  Gray  [Mass.],  125;  Commonwealth  v.  Darin,  11 
Pick.  [Mass.],  433;  Whitney  v.  Peekhamy  15  Mass., 
243;  Ilennan  v.  Brookerhoff,  8  Watts  [Pa.],  240; 
Adam8  v.  Bickuell,  126  Ind.,  210;  Reynolds  i\  Ken- 
nedy, 1  Wils.  [Eng.],  232;  Oriffis  v.  Sella rs,  31  Am. 
Dec.  [N.  Car.],  422;  Clements  i\  Odorless  Eavarating 
Apparatus  Co.,  67  Md.,  461;  Burt  v.  Place,  4  Wend. 
[N.  Y.],  591.) 

Irvine,  C. 

This  was  an  action  for  malicious  prosecution  by 
the  plaintiff  in  error  against  the  defendant  in 
error.  A  general  demurrer  to  the  petition  was 
sustained,  and  from  a  judgment  entered  thereon 
the  plaintiff  prosecutes  error. 

The  point  relied  on  in  support  of  the  demurrer  is 
that  the  petition  discloses  that  the  plaintiff  suf- 
fered a  conviction  in  the  court  in  which  the  prose- 
cution complained  of  was  instituted,  and  that 
while  it  is  alleged  that  this  conviction  was  re- 
versefl  on  appeal,  the  conviction  in  the  original 
court  was  conclusive  of  the  existence  of  probable 
59 
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cause  for  the  prosecution,  or,  if  not  conclusive,  it 
could  be  rebutted  only  by  evidence  of  fraud,  per- 
jury, or  subornation  of  perjury,  leading  to  the 
conviction,  none  of  which  was  pleaded.     The  peti- 
tion alleges  that  the  defendant  falsely  and  mali- 
ciously, and  without  probable  cause,  charged  the 
plaintiff  before  the  county  judge  of  Gage  county 
with  having  maliciously  and  unlawfully  shot  and 
killed  a  certain  dog,  the  property  of  Dobbs;  that 
he  caused  plaintiff's  apprehension  in  such  cause; 
that  on  the  trial  before  the  county  court,  Dobba 
testified  and  admitted  that  the  dog  killed  had  no 
collar  upim  his  neck  with  a  metallic  plate  thereon 
inscribed  with  the  name  of  his  owner;   and  that 
the  dog  was  running  at  large  and  attacked  the 
plaintiff;  that  all  such  facts  were  well  known  ta 
the  defendant  when  the  charge  was  made;   that 
the  plaintiff  was  convicted  in  the  county  court; 
that  he  appealed  to  the  district  court;  that  he  waa 
there  again  convicted;    and  that  he  prosecuted 
error  to  this  court,  where  the  judgment  was  re- 
versed; and  that  after  the  cause  was  remanded  to- 
the  district  court  it  was  dismissed.     That  it  is  not 
unlawful  to  kill  a  dog  running  at  large,  not  bear- 
ing the  collar  required  by  law,  was  decided  in 
Nchr  V.  StatVj  35  Neb.,  638,  which,  by  the  way,  i& 
the  case  which  constitutes  the  foundation  of  this 
action.     It  is  therefore  in  effect  pleaded  that  de- 
fendant caused  plaintiff  to  be  prosecuted,  know- 
ing the  fact,  which  showed  that  he  was  guilty  of 
no  offense;  that  in  the  county  court  he  testified 
frankly  to  those  facts;  that  the  plaintiff  was,  not- 
withstanding, convicted  by  the  county  court,  and 
on  appeal  by  the  district  court,  on  account  of  a 
misapprehension  of  law;  and  that  the  error  wa& 
corrected  by  this  court  on  proceedings  in  error^ 
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the  conviction  reversed,  and  the  cause  finally  dis- 
missed.    The   question,    therefore,    presented    i» 
whether  the  conviction  in  the  county  court,  or  in 
the  district  court,  or  in  both,  was  conclusive  evi- 
dence  of  the  existence  of  probable  cause  for  the 
prosecution,  notwithstanding  the  fact  that  the 
plaintiff  was  aware  of  the  facts  which  on  a  correct 
interpretation  of  the  law  would  defeat  the  prose- 
cution.    The  older  cases  are,  we  think,  all  to  the 
effect  that  a  conviction  is  conclusive  evidence 
of  the  existence  of  probable  cause  for  the  prose- 
cution;   and  there  are  many  cases  holding  that 
this  is  true,  although  there  may  be  an  acquittal 
on  an  appeal  or  after  a  reversal  of  the  judgment*. 
{Herman  v.  BrooJc^rhoofy  8  Watts  [Pa.],  240;   Clem- 
ents V.  Odorless  Excavating  Apparatus  Co.y  67  Md., 
461 ;  Cloan  v,  Qerry^  13  Gray  [Mass.],  201 ;  Whitney 
r,  PecklMniy  15  Mass.,  243.)    In  the  Maryland  case 
cited  there  is  a  strong  dissenting  opinion  pub> 
lished  in  an  appendix.    (67  Md.,  605.)   There  are 
many  other  Massachusetts  cases  in  line  with  those 
cited,  although  that  of  Morrell  v.  Trenton  Mutual 
Life  d  Fire  Ins.  Co.y  10  Cush.,  282,  recognizes  the 
fact  that  there  may  be  some  exceptions  to  the  rule* 
The  same  may  be  said  of  Phillips  v.  City  of  Kalamu- 
zoOf  53  Mich.,  33.    On  the  contrary,  the  injustice  of 
a  universal  application  of  such  a  rule  has  been 
long  recognized.  An  early  case  of  this  character  is 
Burt  V.  Place,  4  Wend.  [N.  Y.],  591.     In  that  case 
it  was  held  that  although  there  had  been  a  con- 
viction, the  evidence  afforded  by  that  fact  of  the 
existence  of  probable  cause  was  rebutted  by  proof 
that  a  full  defense  had  existed  to  the  knowledge 
of  the  defendant,  and  that  he  had  caused  the 
plaintiff  to  be  detained  as  a  prisoner  for  the  pur- 
pose of  preventing  him  procuring  such  evidence 
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to  establish  his  defense.  Following  this  ca^e, 
there  is  a  long  and  well  reasoned  line  of  authori- 
ties to  the  effect  that  although  the  plaintiff  may 
have  been  convicted,  still  if  his  conviction  was 
procured  by  fraud,  by  perjury,  or  by  subornation 
of  perjury  on  the  part  of  defendant,  these  facts 
may  be  shown  to  rebut  the  presumption  of  prob- 
able cause  arising  from  the  conviction.  {Olson  v. 
Nealy  63  la.,  214;  Witham  v.  Qowen,  14  Me.,  362; 
Pay  son  v.  Cctsuoellj  22  Me.,  212;  Riehter  v.  Rosier ^  45 
Ind.,  440;  Adams  v.  Bicknell,  126  Ind.,  210;  Good- 
rich V.  WameVy  21  Conn.,  432.)  The  last  two  cases 
cited  do  not  undertake  to  define  the  exceptions  to 
the  general  rule,  but  are  to  the  effect  generally 
that  the  conviction,  although  it  be  afterwards  re- 
versed, is  prima  facie  evidence — ^and  that  only — of 
the  existence  of  probable  cause.  To  the  same 
effect  is  Knight  v.  International  d  O.  N.  R.  Co.j  61 
Fed.  Rep.,  87.  The  best  review  of  the  cases  to 
which  our  attention  has  been  called  is  contained 
in  the  case  of  Crescent  City  Live  Stock  Co.  v.  Butch- 
ers' Union  Slaughter-House  Co.,  120  U.  8.,  141.  The 
conclusion  was  there  reached  that  all  the  cases 
can  be  reconciled  by  adopting  the  doctrine  that 
the  presumption  of  probable  cause  arising  from  a 
conviction  can  be  rebutted  only  by  showing  that 
the  conviction  had  been  obtained  by  fraud.  This 
court  has  recognized  the  principle  that  where  the 
conviction  has  been  procured  by  fraud  or  perjury, 
even  an  unreversed  conviction  does  not  necessarily 
defeat  a  recovery.    (Murphy  r.  Ernst,  46  Neb.,  1.) 

A  bald  application  of  the  foregoing  cases  would 
lead  to  an  affirmance  of  this  judgment,  because 
the  petition  does  plead  a  conviction  both  in  the 
county  and  in  the  district  courts;  and  it  is  not 
pleaded  that  the  defendant  resorted  to  any  fraud. 
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perjury,  or  false  testimony  to  procure  the  same. 
We  think,  however,  that  the  cases  cited  hardly 
warrant  so  narrow  a  conclusion  as  that  adopted 
by  the  supreme  court  of  the  United  States  in  Cres- 
cent City  Live  Stock  Co.  v.  Butchers^  Union  Slaughter- 
House  Co.^  supra.  Indeed,  the  court  in  that  case 
did  not  undertake  to  precisely  define  the  rule,  and 
expressly  stated  that  no  such  precise  definition 
was  necessary  to  a  decision  of  the  case  before  it- 
All  the  cases,  with  one  exception,  in  which  the 
courts  undertook  to  define  the  exceptions  were 
cases  where  fraud  or  perjury  was  alleged,  or  cases 
resolved  in  favor  of  the  defendant  because  no  ex- 
ception was  alleged,  and  where  fraud  and  perjury 
were  merely  mentioned  incidentally  as  sufficient 
to  take  the  case  out  of  the  rule.  The  principle 
which  we  induce  from  the  cases  is  this:  that  a 
conviction  is  always  sufficient  prima  facie  evidence 
of  the  existence  of  probable  cause;  but  that  this  m 
a  rule  of  evidence,  founded  upon  the  fact  that  ordi- 
narily if  a  court  has  proceeded  to  conviction,  it 
must  have  had  before  it  such  evidence  as  in  the 
mind  of  a  prudent  and  reasonable  man  would  con- 
vince him  of  the  guilt  of  the  accused;  and  that^ 
therefore,  a  subsequent  reversal,  while  it  may 
show  that  the  accused  was  in  fact  innocent,  does 
not  show  that  there  was  no  probable  cause  for  be- 
lieving him  guilty.  Where,  however,  the  convic- 
tion is  under  such  circumstances  as  to  deprive  it  of 
such  naturally  evidentiary  effect,  this  presumption 
ceases.  Where  it  is  shown  that  the  conviction  is 
procured  by  fraud,  or  by  perjury,  or  by  suborna- 
tion of  perjury,  we  have  cases  where  the  conviction 
has  no  convincing  effect  upon  the  mind;  and  when 
the  courts  have  stated  that  establishing  that  the 
conviction  was  had  under  these  circumstances  re- 
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buts  the  natural  presumption  from  an  ordinary 
conviction,  they  have  simply  declared  that  such 
exceptions  do  exist,  and  have  not  declared  that 
there  may  not  be  other  exceptions.  In  the  case  be- 
fore us  it  is  pleaded  that  the  defendant  knew  and 
testified  that  the  dog  wslb  running  at  large  with- 
out a  collar.  This  court  has  declared  that  under 
such  circumstances  it  is  lawful  to  kill  the  dog. 
Therefore,  the  conviction  in  the  county  court  and 
in  the  district  court  could  not  have  been  due  to  an 
error  in  weighing  the  evidence,  but  it  must  have 
been  due  solely  to  a  mistake  of  law  arising  from 
such  admitted  facts.  The  presence  or  absence  of 
probable  cause  for  a  prosecution,  the  facts  being 
established,  is  for  the  court  and  not  for  the  jury 
{Turner  r.  (yBrien,  5  Neb.,  542), — ^that  is,  it  is  a 
question  of  law  and  not  of  fact;  and  while  a  mis- 
take of  fact  on  the  part  of  defendant  in  an  action 
of  malicious  prosecution  may  affect  the  question 
of  probable  cause,  a  mistake  of  law  does  not.  {Haz- 
zard  V.  Flurp,l20  N.  Y.,223.)  A  misapprehension  of 
the  law  may  affet^t  the  issue  of  malice,  but  not  that 
of  probable  cause.  If  the  county  court  had  prop- 
erly interpreted  the  law  the  plaintiff  would  have 
been  discharged,  and  the  fact  that  defendant  was 
aware  of  those  things  which  justified  plaintiff's 
conduct  could  have  been  shown  in  evidence  to 
establish  want  of  probable  cause.  Is  there  any 
reason  why  the  misapprehension  of  law  by  the 
county  judge  should  affect  the  case  and  destroy  a 
cause  of  action  which  would  have  existed  had  the 
law  been  correctly  determined  in  the  first  in- 
stance? We  think  not.  The  reason  that  a  con- 
viction procured  by  perjury  is  not  proof* of  the 
existence  of  probable  cause  for  the  prosecution  is 
that  the  false  testimony  deceived  the  trial  court, 
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SO  that  the  inference  naturally  drawn  from  a  judg- 
ment of  that  court  is  no  longer  a  reasonable  infer- 
ence. So  where  it  is  pleaded  that  the  proof  dis- 
<;losed  an  entire  want  of  probable  cause,  but  that 
the  court  mistook  the  law,  and  that  on  appeal  the 
judgment  was  for  that  reason  reversed,  the  proba- 
tive character  of  the  judgment  of  conviction  is  in 
like  manner  destroyed.  The  case  is  very  different 
from  nearly  all  the  cases  in  which  the  old  rule  was 
laid  down,  which  were  cases  where  the  law  was  , 
<?lear,  and  the  only  question  was  whether  the  facts 
had  been  correctly  determined  on  conflicting  evi- 
dence. In  such  cases  the  judgment  of  conviction 
is  most  clearly  and  forcibly  probative.  We  have 
found  no  case  supporting  the  application  of  the 
rule  just  announced,  in  direct  terms.  But  we 
think  it  is  in  principle  supported  by  all  the  cases 
which  recognize  a  conviction  only  as  prima  facie 
evidence  and  hold  that  it  may  be  rebutted.  The 
case  of  Herman  v.  Brookerhoofy  supra^  was  a  case 
like  this,  and  is  contrary  to  the  view  which  we 
have  taken.  But  it  was  decided  in  1839,  citing 
only  very  early  cases,  and  only  a  few  years  after 
the  case  of  Burt  i\  Flace^  supra^  marked  the  first 
departare  from  the  old  doctrine.  It  proceeds 
upon  purely  technical  grounds,  and  we  do  not 
think  it  should  be  followed.  We  hold,  therefoi'e, 
that  the  petition,  by  pleading  a  knowledge  by  the 
defendant,  at  the  time  he  instituted  the  prosecu- 
tion, of  facts  which  in  law  discharged  the  plaintiff 
from  culpability,  and  in  pleading  sufficient  to 
show  that  tlie  conviction  in  the  lower  court  was 
due  to  a  misapprehension  of  law,  and  not  to  a  con- 
sideration of  evidence  justifying  a  conviction,  suf- 
ficiently rebutted  the  presumption  of  probable 
cause  arising  from  the  first  conviction.    The  effect 
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of  these  facts  on  the  issue  of  malice  we  do  not 

determine.    Malice  was  pleaded  and  is  a  question 

for  the  jury. 

Beyerseb  and  remanded. 


Fbancis  M.  Cummins  v.  Alice  V.  Cummins. 

Filed  April  7, 1896.    No.  6430. 

1.  Divorce:  Evidence:  Collusion.  In  an  action  for  divorce,, 
even  where  there  is  no  appearance  hy  the  defendant,  the 
trial  judge  must  be  satisfied  that  the  case  Is  prosecuted 
In  good  faith  and  without  collusion,  and  that  a  cause  of 
action  exists.  He  is  not  bound  to  accept  as  conclusive,, 
in  all  cases,  the  testimony  of  the  plain^,  although  cor- 
roborated in  some  minor  details. 


2. :  :  Review.    Where^he  testimony  In  such  s. 

case,  when  taken  In  co^n^tlon  with  all  the  circum- 
stances, is  weak  and  open  to  suspicion,  through  a  failure 
to  corroborate  it  on  points  admitting  of  corroboration,, 
the  action  of  the  district  Judge  in  denying  a  divorce 
will  not  be  set  aside,  although  the  evidence  may  have 
been  such  that  it  would  have  sustained  a  decree  for 
plaintiff,  and  in  cases  of  a  diuerent  character  might  have 
required  It. 

Error  from  the  district  court  of  Douglas 
county.     Tried  below  before  Ferguson,  J. 

Simeon  Bloomy  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error, 

Irvine,  C. 

The  plaintiff  in  error  brought  this  action  to 
procure  a  divorce  from  the  defendant  in  error. 
Service  was  had  by  publication.     There  was  no 
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appearance  by  the  defendant  in  error,  but  on  the 
evidence  the  court  found  for  the  defendant  and 
dismissed  the  case.  The  errors  assigned  are  that 
the  judgment  is  not  sustained  by  sufficient  evi- 
dence; that  it  is  contrary  to  law;  and  that  the 
court  erred  in  overruling  the  motion  for  a  new 
trial.  The  grounds  assigned  in  this  motion  are 
that  the  judgment  is  not  sustained  by  sufficient 
evidence,  and  that  it  is  contrary  to  law.  We 
have,  therefore,  presented,  in  effect,  simply  the 
sufficiency  of  the  evidence.  The  ground  on  which 
the  divorce  was  claimed  was  cruelty  practiced  by 
the  wife  against  the  husband.  The  husband's 
testimony  is  to  the  effect  that  the  defendant  had 
always  been  harsh  and  unkind  to  him;  that  she 
had  refused  to  cook  for  him,  wash  for  him,  and 
mejid  his  clothes;  that  she  had  denied  him  sexual 
intercourse,  and  that  certain  events  had  per- 
suaded him  that  she  had  attempted  to  poison 
him.  The  last  charge,  if  true,  undoubtedly  consti- 
tutes cruelty  (1  Nelson,  Divorce  and  Separation, 
sees.  266,  308),  but  the  sufficiency  of  the  evidence 
to  establish  an  attempt  to  poison  was  in  the  first 
instance  for  the  trial  court,  as  was  the  sufficiency 
of  the  evidence  on  other  branches  of  the  case. 
The  evidence  on  this  subject  was  that,  after  two 
successive  meals,  the  plaintiff  was  taken  violently 
sick.  Thereafter  he  detected  some  foreign  sub- 
stance in  his  coffee  cup,  and  observed  his  wife 
pouring  something  from  a  paper  into  the  coffee. 
He  found  some  article  in  her  possession  which  he 
supposed  to  be  the  same  substance,  but  he  had 
made  no  effort  to  ascertain  its  character.  The 
parties  had  three  children,  aged  seventeen,  nine- 
teen, and  twenty-two  years.  The  plaintiff,  it  ap- 
pears, knew  where  these  children  were.     They 
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were  living  in  the  household  at  the  time  of  these 
events.     They  remained  with  their  mother  after 
the  separation  and  their  testimony  was  not  pro- 
duced.    The  plaintiff  was  corroborated  in  some 
parts  of  his  testimony  by  a  woman  who  had  lived 
next  door  to  the  parties  in  Kansas^  and  who  tes- 
tified that  she  had  done  washing  for  the  plaintiff 
and  had  heard  the  defendant  use  harsh  and  abu- 
sive language  toward  him.     His  testimony  was 
not  corroborated  in   other  particulars.     It  has 
been  said  that  the  state  is  a  third  party  to  all  di- 
vorce cases.     It  is  not  true  that  a  petition  stands 
confessed  because  not  answered ;  nor  is  the  judge 
who  tries  a  divorce  case  obliged  to  find  for  the 
plaintiff,  simply  because  he  testifies  to  a  state  of 
facts,  which,  if  believed,  would  warrant  a  decree 
in  his  favor.     The  judge  should  be  satisfied  that 
there  is  no  collusion;  that  the  case  is  prosecuted 
in  rjood  faith,  and  that  a  cause  of  action  exists. 
This  case  was  begun  scarcely  seven  months  from 
the  time  the  plaintiff  came  to  the  state,  which 
was  the  time  of  separation.     He  had  then  left  his 
wife  and  his  three  children  behind  him,  the  chil- 
dren choosing  to  remain  with  the  mother.     The 
parties  had  lived  together  for  more  than  twenty- 
two  years.    The  charges  of  harshness  and  un- 
kindness  were  proved  only  in  the  most  general 
and  vaguest  way.     The  charge  that  the  wife  had 
refused  to  do  the  cooking,  laundry  work,  and 
mending  for  the  family  was  probably  not  the 
charge  of  a  very  great  offense,  in  view  of  plaint- 
iff's testimony  that  his  earnings  were  f  140  per 
month.     The  charge  of  denying  the  plaintiff  sex- 
ual intercourse  was  as  vaguely  substantiated  as 
the  charge  of  unkind  language.     It  did  not  ap- 
pear for  what  period  or  under  what  circumstances 
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there  had  been  such  denial.  The  charge  of  poi- 
soning was  in  no  degree  corroborated,  while  the 
evidence  showed  that  through  the  children  and 
the  services  of  a  chemist  corroboration  might 
have  been  obtained  had  the  charge  been  true.  If 
the  trial  judge  had  seen  fit  to  grant  a  divorce  upon 
the  testimony,  we  would  not  disturb  his  action, 
but  in  such  cases  so  much  depends  upon  the  man- 
ner and  demeanor  of  the  witnesses  that,  in  view 
of  the  weakness  of  the  evidence  in  this  case,  while 
it  would  be  sufficient  to  support  a  different  find- 
ing, we  cannot  disturb  the  finding  which  was 
made.    (2  Nelson,  Divorce  and  Separation,  sec. 

809.) 

Judgment  affirmed. 


C.  P.  Treat  v.  Thomas  Price. 

Filed  April  7, 1896.    No.  6326. 

• 

1.  Accord  and  Satisfaction:  Consideration:  Disputed 
Claims.  The  rule  that  when  a  certain  sum  is  due  from 
one  to  another,  the  payment  of  a  lesser  sum  is  no  dis- 
charge as  to  the  remainder,  notwithstanding  an  agree- 
ment to  that  effect,  is  founded  upon  the  fact  that  the 
later  agreement  is  without  consideration.  Such  rule 
does  not  apply  where  the  amount  due  is  disputed  or 
unliquidated. 


2. 


3. 


:  :  :  Definition  of  "Liquidated."    The 

word  "liquidated,"  when  used  in  this  connection,  means 
that  the  amount  due  has  been  ascertained  and  agreed 
upon  by  the  parties  or  is  fixed  by  operation  of  law. 


:    :    .    The  rule  does  not  apply  where 

there  is  a  bona  fide  dispute  between  the  parties  as  to  the 
sum  Justly  due. 


47    875 
49    156 


4. 


The  fact  that  the  sum  paid  is  in 
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such  case  only  the  amount  that  the  debtor  concedes  to 
be  due,  does  not  Invalidate  the  settlement. 

5.  Beceipt:  Settlement:  Consideration.    If  a  consideration 

is  necessary  to  sustain  a  settlement  made  by  the  pay- 
ment and  receipt  in  full  satisfaction  of  the  sum  which 
the  debtor  admits  to  be  due,  it  is  found  in  the  fact  that 
the  creditor  by  accepting  such  sum  thereby  avoids  the 
delay,  expense,  and  labor  of  an  accounting,  and  avoids 
threatened  litigation. 

6.  Accord  and  Satisfaction:  Payment:  Conditional  Accept- 

ance. Where  a  certain  sum  of  money  is  tendered  by  a 
debtor  to  a  creditor  on  the  condition  that  he  accept  it 
in  full  satisfaction  of  his  demand,  the  sum  due  being  in 
dispute,  tl^  debtor  must  eithei'  refuse  the  tender  or  ac- 
cept it  as  made,  subject  to  the  condition.  If  he  accepts 
it,  he  accepts  the  condition  also,  notwithstanding  any 
protest  he  may  make  to  the  contrary. 

7. :  :  :  Receipt.    A  being  indebted  to  B  in 

an  uncertain  amount  sent  to  the  C  bank  the  amount 
which  A  conceded  to  be  due,  with  instructions  to  pay 
the  sum  to  B  but  only  in  full  settlement,  and  on  his  sign- 
ing a  receipt  to  that  effect  B,  protesting  that  more  was 
due,  accepted  the  money  and  signed  the  receipt,  but 
caused  the  bank  to  send  back,  accompanying  the  receipt, 
a  letter  declaring  that  he  only  received  the  money  on 
account  and  not  in  settlement. .  Held,  That  by  receiving 
the  money  he  had  accepted  the  condition  on  which  it 
was  tendered,  and  that  his  protest  availed  nothing. 

8. :    :    :    :    Agency:    Notice.     Held 

farther.  That  the  terms  of  the  receipt  and  the  refusal  of 
the  bank  to  pay  the  money  except  upon  his  signing  it, 
v^ere  notice  to  him  that  the  bank  had  no  authority  to 
pay  it  except  on  the  condition  that  it  should  be  received 
in  full  settlement. 

9.  :  Receipt.    An  obiter  dictum  in  conflict  with  some  of 

the  foregoing  statements,  in  Price  v.  Treat,  29  Neb.,  536, 
disapproved. 

Error   from   the   district   court   of   Douglas 
county.    Tried  below  before  Ferguson,  J. 

See  opinion  for  statement  of  the  case. 
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Comn  d  McHugh  and  Munger  &  Gourtrighty  for 
plaintiff  in  error: 

Defendant  below  was  entitled  to  a  verdict  un- 
der the  evidence  in  this  case  and  the  court  should 
have  so  instructed  the  jury.  The  release  executed 
by  Price  upon  the  last  payment  was  a  complete 
satisfaction  of  the  demand.  The  rule,  that  pay- 
ment of  a  smaller  sum  cannot  be  a  satisfaction  of 
a  larger  debt,  is  applicable  only  to  cases ^where 
the  larger  debt  is  fixed  and  liquidated,  and  does 
not  apply  where  the  previous  claim  is  unliqui- 
dated and  uncertain.  (Cmnher  v.  Wane,  1  Str. 
[Eng.],  426,  and  note;  Stearns  i\  Johnson^  17  Minn., 
142;  Fuller  v.  Kemp,  33  N.  E.  Rep.  [N.  Y.],  1034; 
American  Manganese  Co,  v.  Virginia  Manganese  Co., 
21  S.  E.  Rep.  [Va.],  466;  Reynolds  t\  Empire  Lum- 
ber Co.y  85  Hun  [N.  Y.],  470;  McDaniels  v.  Lapham, 
21  Vt,  222;  Bull  v.  Bull,  43  Conn.,  455;  Cummings 
V.  BaarSy  36  Minn.,  350;  Donohuc  v.  Woodbury^  6 
Cush.  [Mass.],  148.) 

Charles  0.  Whedon  and  C.  A.  Baldwin,  contra. 

Irvine,  C. 

Treat  sued  Price  alleging  in  one  count  that  he 
had  performed,  under  a  contract  with  Price,  cer- 
tain grading  work  for  a  railroad  and  asking  judg- 
ment for  an  unpaid  balance  on  account  thereof; 
and  in  another  count  alleging  the  conversion  by 
Price  of  certain  tools  used  in  the  work.  The  dis- 
trict court  entered  judgment  for  the  defendant  on 
the  pleadings.  The  plaintiff  brought  the  case  to 
this  court  on  error,  and  the  judgment  of  the  dis- 
trict court  was  reversed.  {Price  v.  Treat,  29  Neb., 
536.)    The  former  report  of  the  case  contains  a 
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sufficient  statement  of  the  pleadings.  After  the 
cause  was  remanded,  there  was  a  trial  to  a  jury 
resulting  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff  for  f  10,372.13.  The  defendant  now 
brings  the  cause  here  by  petition  in  error.  Re- 
curring to  the  former  opinion  it  will  be  found  that 
one  of  the  defenses  pleaded  was  that  the  defend- 
ant rendered  to  the  plaintiff  a  statement  of  the 
account,  and  that  the  parties  fully  settled  and 
adjusted  the  same,  finding  due  the  plaintiff 
96,532.27,  which  sum  was  paid  by  defendant  and 
accepted  by  plaintiff;  in  consideration  whereof 
Price  executed  and  delivered  to  defendant  the 
following  instrument: 

"Received  from  C.  P.  Treat  »6,532.27,  in  full 
settlement  of  the  within  contract  and  in  full  of 
all  demands.  In  consideration  of  said  payment 
already  received  by  me,  I  hereby  release  him,  and 
also  the  Fremont,  Elkhorn  &  Missouri  Valley  R. 
R.  Co.,  and  the  Chicago  &  Northwestern  Ry.  Co., 
from  all  claims,  actions,  or  causes  of  action  which 
have  arisen  or  may  or  can  arise  to  me  against  any 
or  either  of  them  by  reason  of  any  connection  I 
may  have  had  with  them  heretofore. 

"Dated  May  21,  '86.  Thomas  Price. 

"Witness:  C.  W.  Mosher." 

The  reply,  among  other  things,  while  admitting 
that  plaintiff  signed  the  receipt,  denied  that  it 
was  executed  in  full  settlement,  or  that  the  money 
was  received  in  settlement,  and  alleged  that  the 
money  was  paid  and  received  merely  on  account, 
and  with  that  agreement  and  understanding. 
Discussing  these  pleadings  the  writer  of  the 
opinion  in  29  Neb.  expressed  himself  to  the  ef- 
fect that  the  acceptance  of  a  portion  of  an  undis- 
puted claim  not  being  a  bar  to  an  action  for  the 
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remainder,  this  case  fell  within  that  rule,  because, 
to  the  extent  of  the  payment  made,  the  defendant 
admitted  the  amount  to  be  due,  and  that  this  part 
was  therefore  not  disputed;  and  the  fact  that 
plaintiff  claimed  a  greater  amount  did  not  render 
the  claim  a  disputed  one.  In  this  respect  we 
think  the  former  opinion  was  obiter  and  of  no 
controlling  force  on  the  present  hearing.  The 
reply  had  put  in  issue  the  allegation  that  the 
money  had  been  tendered  and  received  in  full  sat- 
isfaction. Judgment  had  gone  for  the  defendant 
on  the  pleadings,  and  the  question  before  the 
court  was  only  whether  the  written  instrument 
set  out  was  prima  facie  evidence  alone  or  a  formal 
contract,  the  terms  of  which  were  not  open  to 
contradiction  by  parol  evidence.  If  the  latter, 
then  the  reply,  admitting  the  execution  of  the 
instrument,  was  in  other  respects  immaterial; 
but  if  the  instrument  was  merely  a  receipt  and 
open  to  contradiction,  then  the  reply  sufficiently 
traversed  the  answer,  and  the  judgment,  in  the 
absence  of  evidence,  was  wrong.  That  the  court 
recognized  this  as  the  only  question  decided  may 
be  inferred  from  the  fact  that  nothing  else  ap- 
pears in  the  syllabus,  as  well  as  from  the  general 
current  of  the  opinion  itself. 

The  issue  presented  by  these  portions  of  the 
pleadings  has  now  been  tried.  An  instruction 
relating  thereto  was  given  at  the  request  of  the 
plaintiff,  and  one  requested  by  the  defendant  was 
refused.  The  giving  of  the  one  and  the  refusal 
of  the  other  are  presented  for  review  by  appropri- 
ate exceptions  and  assignments  of  error.  These 
instructions  present  sharply  the  different  conten- 
tions of  the  parties  as  to  the  law  on  the  subject, 
and  we  quote  them.     That  given  was  as  follows: 
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^The  defendant  claims  in  his  answer  that  he  has 
settled  with  the  plaintiff  and  that  he  has  paid 
him  the  full  balance  due  him,  through  the  Capi- 
tal National  Bank  at  Lincoln,  Neb.,  and  offers 
in  evidence  a  receipt  that  was  prepared  by  de- 
fendant and  forwarded  by  him  to  the  bank, 
together  with  an  amount  of  money  to  be  paid 
plaintiff,  with  instructions  to  the  bank  that  the 
money  should  be  paid  over  to  plaintiff  when  he 
signed  the  receipt  so  forwarded  with  the  money, 
which  receipt  is  signed  by  the  plaintiffs  and  pur- 
ports to  be  a  receipt  in  full  of  all  claim  on  the 
part  of  plaintiff  against  defendant  growing 
out  of  the  contract  here  sued  upon.  You  are  in- 
structed that  the  receipt  so  offered  by  the  defend- 
ant is  prima  facie  evidence  of  the  fact  stated 
therein,  but  is  not  conclusive.  It  places  the  bur- 
den upon  the  plaintiff  to  show  by  evidence  to  your 
satisfaction  not  only  that  the  amount  paid  at  the 
time  the  receipt  was  signed  was  not  the  actual 
amount  due,  but  he  must  go  further  and  show  that 
at  the  time  he  signed  the  receipt  and  took  the 
money  he  did  not  accept  nor  intend  to  accept  the 
sum  named  in  the  receipt  as  a  full  settlement  of 
his  claim,  and  that  he  so  notified  the  defendant, 
that  such  notice  was  given  by  him  without  un- 
reasonable delay."  The  instruction  refused  was 
as  follows:  "You  are  further  instructed  that  if 
you  find  from  the  evidence  that  the  defendant 
Treat  sent  the  |6,532.27  to  the  Capital  National 
Bank  at  Lincoln  for  the  plaintiff  Price  at  the 
request  of  the  plaintiff  Price,  and  that  the  defend- 
ant sent  sa:id  money  to  said  bank  to  be  delivered 
to  plaintiff  only  upon  condition  that  the  same 
should  be  accepted  by  him  in  full  satisfaction 
and  settlement  of  what  was  due  from  the  defend- 
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ant  to  plainti£F  under  the  contract  sued  upon  in 
this  action,  and  that  the  plaintiff  Price,  with 
knowledge  of  the  fact  that  the  defendant  Treat 
so  sent  the  money  to  be  paid  to  him  upon  such 
condition,  and  thereafter  accepted  said  money, 
that  such  acceptance  would  be  a  full  and  com- 
plete satisfaction,  and  he  would  not  be  entitled  to 
recover  in  this  action,  notwithstanding  he  may, 
after  receiving  said  money,  have  notified  the  de- 
fendant Treat  that  he  did  not  receive  or  accept 
the  same  in  full  settlement  but  only  to  be  applied 
upon  account." 

A  short  statement  of  the  evidence  applicable  to 
the  issue  will  elucidate  these  instructions.  There 
is  evidence  tending  to  show  that  Price  had  re- 
quested Treat  to  remit  through  the  Capital  Na- 
tional Bank.  Treat  accordingly  sent  the  sum 
'  named  in  the  form  of  a  draft  to  the  bank,  with  a 
letter  instructing  the  bank  to  pay  the  amount  to 
Price,  "in  full  settlement  of  all  demands,  but  only 
upon  his  signing  the  receipt  which  I  have  written 
out  for  him  upon  the  enclosed  contract"  The 
original  contract  for  the  work,  bearing  the  receipt 
pleaded  by  the  defendant,  was  enclosed  together 
with  the  draft  in  this  letter.  Price  had  several 
conversations  with  Mosher,  the  president  of  the 
bank,  and  endeavored  to  get  the  money  without 
signing  the  receipt,  protesting  all  the  time  that  a 
larger  amount  was  due.  He  finally  did,  however, 
sign  the  receipt,  and  Mosher  paid  the  money  to 
him.  But  the  same  day  he  wrote  the  following 
letter,  and  delivered  it  to  Mosher  with  the  request 
that  he  remit  it  to  Treat  with  the  receipt : 

"Lincoln,  21  st  May,  1886. 

"C  P.  Treaty  Enq.j  Chadron:   I  have  this  day 
signed  the  receipt  on  the  contract  between  you 
60 
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and  me  and  delivered  same  to  Capital  National 
Bank.  I  sign  this  receipt  subject  to  this  condi- 
tion, that  any  errors  or  mistakes  in  the  classifica- 
tion of  the  work  are  to  be  corrected  hereafter; 
also,  any  errors  in  measurements  of  the  work  or 
in  the  accounts  you  have  sent  me  are  to  be  cor- 
rected hereafter.  I  have  never  seen  the  voucher* 
upon  which  you  base  your  charges  against  me,  nor 
any  of  the  orders  for  goods  which  you  have 
charged  against  me,  and  if  these  accounts  are  not 
correct,  1  shall  hold  you  for  the  balance  due  me. 
I  wish  you  to  send  these  oi*ders  and  vouchers  to 
the  bank  here  or  to  me,  so  I  can  examine  them  in 
connection  with  your  accounts.  •  If  there  are  any 
errors  in  these  accounts,  they  must  be  corrected  . 
I  am  satisfieil  there  is  yet  a  large  suiii  due  me  from 
you  on  account  of  wrongful  classification  of  work,, 
wrong  measurements,  and  wrongful  and  unwar- 
ranted charges  against  me  for  goods  and  labor. 
I  do  not  propose  to  be  bound  by  any  receipts  un- 
less I  am  paid  all  that  is  justly  due  me. 

"Yours  truly,  Thos.  Price." 

In  view  of  this  evidence  it  will  be  observed  that 
by  the  instructions  requested,  both  sides,  notwith- 
standing the  (Uctmn  in  the  former  report,  conceded 
that  an  acceptance  of  the  amount  tendered,  in  full 
satisfaction,  would' be  a  valid  settlement  and  dis- 
charge of  any  claim;  and  this  is  right.  The  doc- 
trine that  a  debt  is  not  discharged  by  the  receipt, 
even  ostensibly  in  satisfaction,  of  a  smaller 
amount,  is  based  on  the  fact  that  there  is  in  such 
case  no  consideration.  {Pinners  Ca^c^  5  Coke 
[Eng.],  117;  Cumber  v.  WanCy  1  Str.  [Eng.],  426.) 
It  does  not  apply  to  the  case  of  a  disputed  claim. 
{l^lade  V,  t^Kedvhvrgy  39  Neb.,  600;  Tanner  v.  Merrill^ 
65  N.  W.  Rep.  [Mich.],  664;  Bull  v.  Bully  43  Conn.» 
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455;  McDankU  v.  Lapham^  21  Vt,  222;  AJvord  v. 
Marshy  12  Allen  [Mass.],  603;  Easton  v.  Eastm,  112 
Mass.,  438;  King  r.  City  of  2\>tc  Orleafutj  14  La. 
Ann.,  389;  Donahue  v.  Woodhinjy  6  Cush.  [Mass.]^ 
150;  Hills  V.  Soinmery  53  Hun  [N.  Y.],  392;  Reynolds 
V,  Empire  Lumber  Co.j  85  Hup  [N.  Y.],  470;  Fuller 
V.  Kempy  138  N.  Y.,  231;  United  States  i\  AdaniSj  7 
Wall.  [U.  S.],  463;  United  States  v.  Child^  12  Wall. 
[U.  S.],  232.)  In  some  of  these  cases  the  old  rule  is 
stated  to  apply  to  liquidated  claims,  and  the  dis- 
tinction is  made  between  claims  that  are  liqui- 
dated and  those  which  are  not.  The  term  "liqui- 
dated," when  used  in  this  connection,  means  one 
where  the  amount  due  has  been  ascertained  and 
agreed  upon  by  the  parties,  or.  is  fixed  by  opera- 
tion of  law.  (Har groves  v.  Cookey  15  Ga.,  321.  See^ 
also,  Anderson's,  Sweet's,  and  Bouvier's  Law  Dic- 
tionaries, where  similar  definitions  appear.)  In 
this  sense  this  claim  was  not  liquidated.  The 
contract  fixed  different  prices  for  excavating  solid 
rock,  loose  rock,  and  earth,  and  while  the  parties 
substantially  agreed  as  to  the  total  amount  of  ex- 
cavating, the  classification  of  the  work  was  in  dis- 
pute, so  that  the  amount  due  was  not  settled  or 
agreed  upon  by  the  parties,  nor  was  it  fixed  by 
operation  of  law ;  but  could  only  be  determined  by 
a  future  agreement  or  by  proof  as  to  the  amount 
of  each  class  of  work.  Nor  do  the  adjudicated 
cases  support  the  dietum  in  the  former  opinion,  to 
the  effect  that  where  only  the  amount  admitted  ta 
be  due  is  paid,  so  far  the  claim  is  within  the  rule 
as  one  liquidated  or  not  disputed,  notwithstanding 
the  plaintiff  claims  a  greater  amount.  In  many 
of  the  cases  cited  the  amount  tendered  w^as  pre- 
cisely  the  sum  admitted  to  be  due.  If  a  considera- 
tion is  in  such  case  necessary,  it  may  be  found  in 
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the  fact  that  the  payee  receives  immediate  pay- 
ment of  so  much  as  is  paid^  without  the  expense, 
delay,  or  labor  of  an  accounting,  in  or  out  of  court; 
and  avoids  thereby  threatened  litigation,  which, 
we  think,  is  always  considered  a  valuable  consid- 
eration. It  has  been  necessary  to  consider  this 
broad  question,  notwithstanding  the  fact  that 
both  instructions  seem  to  have  been  based  on  a 
similar  theory  of  law,  because  if  the  law  were 
in  accordance  with  the  dieium  referred  to,  the 
instruction  given  at  plaintiff's  request  would 
be  more  favorable  to  the  defendant  than  was 
warranted;  and  any  erroneous  statements  therein 
would  be  for  that  reason  without  prejudice. 
The  fundamental  difference  in  the  instructions 
was  that  that  given  permitted  a  recovery  if 
a  greater  amount  was  in  fact  due,  and  if  the 
plaintiff  did  not  intend  to  receive  the  sum 
named'  in  full  settlement,  and  without  unrea- 
sonable delay  notified  the  defendant;  while  the 
instruction  refused  bound  the  plaintiff  if  he  ac- 
cepted the  money  knowing  that  it  was  tendered 
only  upon  the  condition  that  it  should  be  received 
in  full  satisfaction.  The  latter  rule  is  corre(*t. 
When  money  is  offered  on  condition  that  it  be  ac- 
cepted in  full  satisfaction  of  a  demand,  the  person 
receiving  it,  if  he  receives  it  at  all,  must  take  it 
tuibject  to  the  condition  named.  His  acceptance 
of  the  money  under  such  a  tender  is  an  acceptance 
of  the  condition,  notwithstanding  any  protest  that 
he  may  at  that  time  or  afterwards  make  to  the 
contrary.  {Fuller  v.  Kemp^  supra;  Rq^uolds  r.  Em- 
pire  Lumber  Co.y  supra ;  Donahue  v.  WocHlburify  supra  ; 
MeDatiiels  r,  Jjaphaitiy  supra.)  This  principle  is  so 
clear  and  so  well  supported  by  authority  that  no 
discussion  seems  necessary.     It  was  not,  there- 
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fore,  the  defendant's  intention,  secret  or  express, 
when  he  received  the  money,  which  controlled  the 
legal  effect  of  the  transaction.  It  was  the  condi- 
tion attached  to  the  tender  of  the  money,  which 
condition  was  accepted  by  the  fact  of  his  receipt. 
So  that  neither  defendant's  verbal  protests  to  the 
bank  nor  his  written  declaration  to  the  plaintiff 
could  change  the  legal  effect  of  his  act. 

It  may  be  said  that  there  is  evidence  tending  to 
show  that  the  bank  or  Mosher  was  plaintiff's 
agent  for  the  purpose  of  paying  the  money,  as 
there  is  also  evidence  tending  to  show  that  Mosher 
informed  defendant  that  his  signing  the  receipt 
would  not  affect  his  legal  rights;  that,  therefore^ 
Mosher's  paying  the  mon^y  in  the  face  of  defend- 
ant's protest  that  a  larger  sum  was  due,  was  a 
waiver  of  the  condition.  But  the  answer  to  this 
is  that  Mosher  had  no  authority  to  waive  the  con- 
dition. His  instructions  were  absolute  to  pay  the 
money  only  in  full  settlement,  and  on  the  signing 
of  the  receipt.  It  is  true  that  the  evidence  is  con- 
flicting as  to  whether  plaintiff  was  shown  this 
letter.  But  it  is  immaterial  whether  it  was  shown 
him  or  not,  because  the  receipt  itself  and  Mosher's 
requirement  that  it  should  be  signed  was  suffi- 
cient notice  to  the  plaintiff  that  Mosher  had  no 
other  authority  and  could  not  waive  the  condition. 
We  think  the  instruction  requested  by  defendant 
should  have  been  given,  and  that  requested  by 
plaintiff  refused. 

EeVERSED  and  REMANDED. 
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Omaha  &  Republican  Valley  Railway  Com- 
pany V.  George  M.  Wright  et  al. 

Filed  April  7. 1896.    No.  6480. 

1.  Kegligenoe:  Pleading.    An  allegation  of  negligence  in  a 

pleading  is  like  one  of  fraud, — a  mere  conclusion.  The 
facts  from  which  the  inference  of  negligence  arises  must 
be  pleaded. 

2.  :  :  Instructions.    It  is  error  to  submit  to  the 

jury  an  issue  of  negligence  not  raised  by  a  pleading  of 
specific  facts. 

8.  Bailroad  Companies:  Duty  of  Engineer:  Injury  to  Lite 
Stock:  Negligence.  It  is  the  duty  of  an  engineer  in 
charge  of  a  train  to  exercise  such  a  lookout  as  is  con- 
sistent with  his  other  duties  to  ascertain  the  presence 
of  obstructions  on  the  track,  and  if  such  a  precaution 
would  have  revealed  the  presence  of  stock  in  time  to 
have  avoided  their  injury  by  the  use  of  ordinary  care, 
the  railroad  company  is  liable  for  injuries  inflicted  upon 
them,  although  they  were  not  actually  seen  until  too 
late  to  avoid  striking  them,  and  although  they  were 
not  within  the  protection  of  the  statute  requiring  tracks 
to  be  fenced. 

Error  from  the  district  court  of  Saunders 
county.     Tried  below  before  Wheeler,  J. 

The  facts  are  stated  by  the  commissioner. 

J.  M.  Thurston,  W.  R.  Kelly,  and  E.  P.  Smith,  for 
plaintiff  in  error: 

Railroad  companies  are  under  no  obligations  to 
stop  their  trains,  or  to  slacken  the  speed,  in  order 
to  deliver  trespassing  animals  from  peril.  It  was 
not  the  duty  of  the  engineer  to  keep  a  lookout  for 
cattle.  {Smith  r.  Chicago,  R,  I,  d  P.  R,  Co.,  34  la., 
509;  Mei/er  v.  Midland  P,  R.  Co.,  2  Neb.,  319;  Kil- 
Patrick  v.  Richardson,  37  Neb.,  731;  Union  P.  R.  Co. 
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V.  MerteSy  35  Neb.,  204;  Illinois  C.  R.  Co.  v.  Noble, 
32  N.  E.  Rep.  [111.],  684;  Philadelphia  d  R.  R.  Co.  v. 
Hummell,  44  Pa.  St,  375;  Toledo,  W.  &  W.  R.  Co.  v. 
Barlow  J  71  111.,  640;  Illinois  C.  R.  Co.  v.  Godfrey, 
71  111.,  500;  Kansas  City,  L.  d  8.  K.  R.  Co.  v.  Bolson^ 
14  Pac.  Rep.  [Kan.],  5.) 

R.  S.  Norval,  contra: 

It  is  the  duty  of  an  engineer  to  keep  a  proper 
lookout  for  cattle  on  the  track,  and  the  company  is 
liable  for  damages  where  stock  is  killed  through  a 
failure  to  perform  that  duty.  {Toledo,  P.  d  W.  R. 
€o.  V.  Bray,  57  111.,  514;  Chicago  d  A.  R.  Co.  v.  Keh 
lam,  92  111.,  245;  Baker  v.  Chicago,  B.  d  Q.  R.  Co., 
73  la.,  389;  Missouri  P.  R.  Co.  v.  Vandeventer,  28 
Neb.,  117;  Chicago,  B.  d  Q.  R.  Co.  v.  OrabUn,  38 
Neb.,  101;  Virginia  M.  R.  Co.  v.  White,  34  Am.  & 
Eng.  R.  Cases  [Va.],  22;  Chienther  v.  8t.  Louis,  I. 
M.^d  8.  R.  Co.,  34  Am.  &  Eng.  R.  Cases  [Mo.],  47; 
Reilly  v.  Hannibal  d  8.  J.  R.  Co.,  34  Am.  &  Eng.  R. 
Cases  [Mo.],  81.) 

Irvine,  C. 

The  defendants  in  error  brought  this  action 
against  the  railway  company  to  recover  damages 
on  account  of  cattle  belonging  to  them,  killed  and 
injured  by  a  train  of  the  railway  company.  The 
petition,  while  it  is  in  one  count,  really  alleges,  or 
attempts  to  allege,  three  grounds  of  recovery: 
First,  that  a  gate  on  one  of  the  fences  along  the 
right  of  way  was  insufficient  and  negligently  per- 
mitted to  be  out  of  repair,  and  that  by  reason  of 
those  facts  the  cattle  got  upon  the  right  of  way; 
second,  that  after  they  got  upon  the  right  of  way, 
their  injury  resulted  from  the  careless  operation 
of  the  train;    third,  that  the  railway  company, 
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after  the  stock  was  injured^  took  possession  of  the 
dead  bodies  and  the  injured  cattle  and  refused  to 
permit  the  owner  to  retake  them, — ^that  is,  n 
charge  of  conversion.  The  answer  of  the  railway 
company  was  a  series  of  denials,  some  of  them 
negatives  pregnant,  but  the  whole  effect  practi- 
cally that  of  a  general  denial,  coupled  with  some 
affirmative  allegations  in  regard  to  the  security 
of  the  gate  and  negligence  on  the  part  of  the 
plaintiff.  From  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  f 569  the  defendant  prosecutes 
error. 

Many  assignments  of  error  relate  to  rulings  on 
the  admission  of  evidence  and  to  the  refusal  of 
instructions  with  regard  to  the  character  of  the 
gate  and  the  duty  and  liability  of  the  railway 
company  concerning  the  gate  and  flowing  from  its- 
condition.  The  railway  company  is  not,  however,, 
in  any  position  to  complain  of  these  rulings.  The 
statutes  on  the  subject  are  found  in  Compiled 
Statutes,  chapter  72,  article  1,  sections  1  and  2. 
The  court,  after  stating  the  issues,  stated  to  the 
jury  the  substance  of  the  statute,  and  then 
charged  the  jury  that  the  duty  waa  imposed  by 
statute  of  erecting  and  maintaining  gates,  opens, 
or  bars  at  private  crossings,  only  with  regard  to 
adjoining  proprietors,  and  that  if  the  cattle  were 
upon  the  premises  of  an  adjoining  proprietor, 
without  his  consent,  and  escaped  therefrom  upon 
the  right  of  way  without  negligence  of  the  defend- 
ant, and  were  killed  without  its  negligence,  there 
could  be  no  recovery.  The  evidence  was  uncon- 
tradicted that  the  cattle  of  the  plaintiffs,  about 
340  in  number,  were  in  a  corral  north  of  the  rail- 
way and  west  of  the  land  of  one  Wallen ;  that  they 
escaped  from  the  corral  upon  the  land  of  Wallen, 
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^nd  thence  came  through  the  gate  in  question 
upon  the  right  of  way;  There  was  no  evidence  of 
any  act  of  the  railway  company  leading  to  their 
escape.  Therefore  the  effect  of  this  instruction 
was  to  absolutely  prevent  a  recovery  on  the 
ground  of  a  violation  of  the  fencing  law.  Whether 
or  not  the  court  correctly  interpreted  the  statute, 
we  need  not  and  cannot  here  consider,  because 
the  construction  given  it  was  so  favorable  to  the 
railway  company  that  under  the  evidence  all  ques- 
tion of  liability  thereunder  was  eliminated  from 
the  case;  nor  need  we  extensively  consider  any 
questions  raised  by  the  pleadings  and  proof  as  to 
the  defendant's  taking  possession  of  the  dead  and 
injured  cattle  and  converting  them  to  its  own  use. 
On  the  trial  of  the  case  this  issue  was  evidently  a 
minor  consideration.  We  think  there  was  error 
on  another  feature  of  the  case,  and  the  evidence 
not  being  of  such  a  character  that  on  this  issue  it 
was  the  only  one  which  could  properly  be  ren- 
dered, if  not  in  direction,  at  least  in  amount,  we 
pass  over  such  assignments  as  relate  exclusively 
to  it. 

It  is  quite  clear  under  the  instructions  of  the 
court  that  the  verdict  turned  upon  the  negligence 
of  the  railway  company  in  operating  its  train, 
whereby  the  cattle  were  killed  and  injured  after 
they  came  upon  the  right  of  way.  On  this  branch 
of  the  case  the  allegations  of  the  petition  are  that 
the  defendant,  "by  its  agents  and  employes,  while 
running  at  a  high  rate  of  speed,  carelessly  and  neg- 
ligently, and  without  using  due  caution,  ran  the 
engine  and  train  of  cars  connected  therewith  and 
attached  thereto  over  and  upon  the  cattle  of  these 
plaintiffs;  *  *  that  the  said  defendant  care- 
lessly and  negligently,  by  its  employes  and  ser- 
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vants  in  operating  said  train^ran  their  said  engine 
and  train  in,  over,  and  upon  said  plaintiffs'  stock; 
when  by  exercising  proper  care  and  skill  in  the 
management  and  handling  of  its  said  engine  and 
train,  it  could  have  stopped  said  train  long  before 
striking  said  plaintiffs'  stock."  An  allegation  of 
negligence  or  want  of  care  is  like  an  allegation  of 
fraud.  It  is  a  bare  conclusion.  A  pleading  is  not 
sufficient  which  merely  in  general  terms  charges 
a  want  of  due  care  or  negligence.  It  is  necessary 
to  plead  the  facts  from  which  an  inference  of  neg- 
ligence arises.  {CMcagOy  B.  d  Q.  R.  Co.  v.  Grablin^ 
38  Neb.,  90;  Malm  v.  Thelin,  47  Neb.,  686.)  The 
petition  merely  alleges  that  the  defendant  negli- 
gently ran  over  the  stock,  while  by  the  use  of 
proper  care  it  might  have  stopped  the  train  before 
striking  the  cattle.  The  evidence  shows  that 
there  were  about  340  cattle  on  the  right  of  way. 
It  tends  to  show  that  while  there  was  a  curve  in 
the  road  near  the  point  where  the  cattle  were 
struck,  there  were  no  cuts,  grades,  or  other  ob- 
structions which  would  prevent  a  clear  view  of 
the  track  for  a  distance  of  half  a  mile.  The  acci- 
dent occurred  shortly  after  seven  o'clock  in  the 
morning  of  December  15.  Some  of  the  wit- 
nesses testify  that  it  was  a  clear  morning  and 
quite  light  at  that  time.  Others  testify  that  it 
was  misty  and  dark.  The  court  submitted  to  the 
jury  the  question  of  the  defendant's  liability 
under  instructions  that  if  the  engineer  saw  the 
cattle,  or  by  the  exercise  of  due  care  should  have 
seen  them  in  time  to  have  stopped  the  train  and 
avoid  the  accident,  the  company  was  liable  for 
his  not  doing  so.  The  railway  company  contends 
that  the  allegations  of  the  petition  were  in  these 
respects  insufficient,  and  also  that  the  duty  of  the 
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railway  company  was  only  to  exercise  ordinary 
care  to  avoid  injuring  the  cattle  after  those  in 
charge  of  the  train  actually  saw  them.  On  the 
first  contention,  we  think  the  railway  company 
was  right;  on  the  second,  wrong.  The  second 
argument  is  based  on  those  cases — ^respectable  in 
number,  if  in  nothing  else — ^which  hold  that  a 
railway  company's  duty  to  a  trespasser  is  merely 
to  avoid  wantonly  or  recklessly  injuring  him  after 
becoming  aware  of  his  presence.  This  is  sup- 
ported by  the  argument  that  the  cattle  were  tres- 
passers and  that  the  rules  are  the  same  as  to  lia- 
bility for  property  unlawfully  upon  the  track  as 
for  persons.  We  think  the  same  general  principle 
does  apply ;  but  the  rule  in  this  state  is  that  it  is 
the  duty  of  the  railway  company  not  merely  to 
avoid  injuring  a  trespasser  after  his  presence  has 
been  discovered,  but  that  those  in  charge  of  trains 
must  exercise  reasonable  care  to  avoid  injuring 
all  persons  who  are  known  or  who  may  be  antici- 
pated to  be  upon  the  track;  and  the  company  is 
liable  if  the  engineer,  by  keeping  such  a  lookout 
as  is  consistent  with  his  other  duties,  would  have 
observed  the  trespasser  in  time  to  avoid  the  in- 
jury. (Chicago,  B.  d  Q.  R.  Co.  v.  Grablinj  supra; 
Chicago,  B.  &  Q.  R.  Co.  v.  Wymore,  40  Neb.,  645; 
Chicago,  B.  &  Q.  R.  Co.  v.  Wilgus,  40  Neb.,  660.) 
Therefore  we  think  that  there  was  no  error  in  the 
statement  that  if  the  engineer  in  the  exercise  of 
ordinarv  care  would  have  seen  the  cattle  in  time 
to  have  prevented  the  injury,  it  was  his  duty  to  do 
so,  and  the  company  was  liable  for  a  failure  in 
that  regard;  but  applying  the  rule  already  stated 
in  regard  to  pleading,  it  is  not  alleged  that  the 
cattle  were  seen,  or  that  by  the  exercise  of  such 
reasonable  care  as  was  consistent  with  the  duties 
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of  the  engineer,  they  might  have  been  seen.  While 
from  the  evidence  we  think  it  is  a  fair  inference 
that  an  immediate  stop  of  the  train  would  have 
been  dictated  by  ordinary  prudence  on  discovering 
340  head  of  cattle  on  the  right  of  way,  the  failure 
to  slacken  speed  is  the  only  fact  alleged  in  con- 
nection with  the  charge  of  negligence.  Whether 
or  not  it  was  the  duty  of  the  engineer  to  stop  his 
train  would  depend  upon  other  circumstances 
which  are  not  pleaded.  Trains  must  run,  and  run 
at  considerable  speed,  even  on  misty  mornings 
before  daylight,  and  no  inference  of  n^ligence 
can  certainly  be  drawn  from  the  fact  that  a  train 
was  running  at  a  high  rate  of  speed  and  might 
have  been  stopped  before  trespassing  cattle  were 
injured,  when  there  is  not  a  showing  of  facts  rais- 
ing a  reasonable  inference  that  it  was  the  engi- 
neer's duty  to  stop  or  to  exercise  some  other  pre- 
caution. If,  as  plaintiff's  evidence  tends  to  show, 
it  was  a  clear  morning,  daylight,  the  track  unob- 
structed for  half  a  mile,  and  340  head  of  cattle  on 
the  right  of  way,  and  the  engineer  failed  to  see 
these  cattle  in  time  to  stop,  or,  having  seen  them, 
to  stop,  if  he  could,  then  the  inference  of  negli- 
gence nvould  be  reasonable;  but  such  facts  or 
similar  facts  are  not  pleaded  and  the  proof  cannot 
extend  the  scope  of  the  pleadings.  We  think, 
therefore,  while  the  instructions  were  correct  as 
abstract  statements  of  law,  they  submitted  to  the 
jury  an  issue  not  within  the  pleadings,  and  for 
that  reason  the  judgment  must  be  reversed,  with 
directions  to  permit  plaintiff  to  amend  his  petition 
if  he  desires. 

Reversed  and  remanded. 
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Bbrnard  H.  Post  v.  Robert  H.  Olmsted,  Ad-    '  47  m\ 

'  67    577 

MINISTRATOR. 
Filed  April  1, 1896.    No.  6473. 

1.  Z>eath  by  Wrongful  Act:  Damages:  Verdict  for  Plaint- 

iff. Evidence  in  an  action  by  an  administrator  for  in- 
juries causing  the  death  of  his  decedent  examined,  and 
held  sufficient  to  sustain  the  verdict. 

2.  :    :   :    Evidence.    A  verdict  of  $2»400  in 

such  a  case  Tield  not  so  clearly  excessive  as  to  warrant  a 
reversal,  where  the  deceased  was  a  boy  seventeen  years 
old,  a  competent  compositor,  able  to  earn  four  dollars  a 
day,  and  his  next  of  kin  his  father,  forty-six  years  old, 
a  poor  man  with  four  younger  children,  although  there 
was  no  evidence  that  the  son  had  as  yet  supplied  his 
father  with  any  considerable  amounts  of  money. 

3.  Bevlew:     Assignments  of  Error.    Other  questions  raised 

not  being  supported  by  any  sufficient  assignments  in  the 
motion  for  a  new  trial  or  petition  in  error,  not  con- 
sidered. 

Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Scott,  J. 

Cowin  d  McHughj  Langdon  &  ClaiVy  and  M.  F. 
GannoHj  for  plaintiff  in  error. 

McCoy  &  Olmstedj  contra. 

Irvine,  G. 

This  was  an  action  by  Olmsted,  as  adminis- 
trator of  William  Allen  Daniel,  deceased,  to  re- 
cover from  Post  for  injuries  causing  the  death  of 
plaintiff's  decedent,  alleged  to  be  due  to  the  negli- 
gence of  the  defendant.  There  was  a  verdict  and 
judgment  in  the  district  court  for  the  plaintiff  for 
f 2,400  which  the  defendant  seeks  to  reverse. 

We  designate  the  parties  as  they  appeared  in 
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the  district  court.  The  plaintiff,  in  a  very  elabo- 
rate brief,  urges  a  number  of  technical  objections 
to  the  record,  which,  he  claims,  preclude  us  from 
an  examination  of  any  of  the  errors  assigned. 
The  points  so  raised  are  so  numerous  that  we  pass 
them  over  without  a  detailed  consideration,  inas- 
much as  a  consideration  of  the  case  on  its  merits, 
Fo  far  as  is  permitted  by  already  well  settled  rules 
of  practice,  requires  an  affirmance  of  the  judg- 
ment. 

Complaint  is  made  of  certain  rulings  of  the 
trial  court  on  the  admission  of  evidence.  These 
we  cannot  consider,  as  there  is  no  assignment  in 
the  petition  in  error  presenting  such  questions. 

Complaint  is  also  made  of  certain  instructions 
given  by  the  court.  In  the  motion  for  a  new 
trial,  and  also  in  the  petition  in  error,  the  only 
assignment  with  reference  to  these  instructions 
is  that  "the  court  erred  in  giving  instructions 
1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  and  11,  which  was  duly 
excepted  to  at  the  time  by  the  defendant."  Under 
a  well  established  rule,  this  assignment  can  be 
considered  no  further  than  to  ascertain  that  one 
of  those  complained  of  was  correct.  It  is  at  once 
apparent  from  an  examination  of  the  charge  that 
a  number  were  free  from  error.  So  this  assign- 
ment must  fail. 

Another  assignment  is  that  the  court  erred  in 
not  giving  instructions  1  and  2  asked  by  the  de- 
fendant. No  such  instructions  appear  in  the 
record. 

A  further  assignment  is  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  As  the 
motion  for  a  new  trial  assigns  six  grounds,  and  no 
one  is  designated  in  the  assignment  in  the  petition 
in  error,  this  presents  nothing  for  review. 
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The  remaining  assignments  are  that  the  verdict 
is  not  supported  by  sufficient  evidence  and  that 
it  is  contrary  to  law.  It  is  not  contrary  to  law  if 
supported  by  sufficient  evidence.  The  evidence 
tends  to  show  that  the  defendant  was  a  dairyman, 
using  in  his  business  a  number  of  teams  and  wag- 
ons. In  January,  1891,  two  of  these  wagons, 
loaded  with  malt,  were  being  drawn  along  Sev- 
enteenth street  in  Omaha,  each  propelled  by  three 
horses  hitched  abreast  of  one  another.  The 
plaintiflf's  decedent,  a  boy  seventeen  years  of  age, 
was  riding  upon  a  hand  sled  attached  to  the  rear 
of  the  foremost  wagon.  The  horses  attached  to 
both  wagons  were  walking;  but  the  rear  wagon 
was  approaching  the  front  wagon.  It  continued 
to  draw  nearer  until  one  of  the  horses  attached 
to  the  rear  wagon  stepped  upon  the  dragging  coat 
of  the  boy,  which  pulled  him  from  the  sled.  The 
horses  and  wagon  then  passed  over  him,  inflicting 
injuries  which  resulted  in  death.  There  is  evi- 
dence tending  to  show  that  for  some  distance  be- 
fore the  accident  occurred,  the  horses  attached  to 
the  rear  wagon  were  close  behind  the  boy;  that 
the  boy  shouted  to  the  driver  to  stop,  and  that  by- 
standers also  shouted  to  the  driver  and  warned 
him  of  the  danger;  that  the  driver  kept  on,  re- 
gardless of  these  warnings,  until  the  accident, 
and  continued  without  stopping  until  bystanders 
interfered.  Admitting,  as  argued  by  the  defend- 
ant, that  the  boy's  action  in  placing  himself  in 
such  a  position  was  negligent,  still  there  is  ample 
evidence  from  the  foregoing  facts  that,  notwith- 
standing such  negligence  on  his  part,  the  driver 
of  the  rear  wagon  ascertained  his  perilous  posi- 
tion, and  could  have  drawn  his  team  aside  or 
stopped  it,  or  slackened  its  pace,  in  time  to  have 
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avoided  the  injury,  and  that  ordinary  prudence 
would  have  required  such  a  course.  There  is  am- 
ple in  the  evidence  to  show  not  only  negligence 
causing  the  injury  subsequent  to  the  contributory 
negligence  of  the  boy,  but  even  wanton  and  crimi- 
nal recklessness  on  the  part  of  the  driver.  There 
is  also  sufficient  to  justify  the  jury  in  finding  that 
this  reckless  disregard  of  the  boy's  safety  contin- 
ued after  a  period,  when,  by  reason  of  the  near 
approach  of  the  horses,  it  had  become  impossible 
for  the  boy  to  extricate  himself  from  his  danger- 
ous position. 

It  is  also  claimed  that  the  evidence  is  insuffi- 
cient to  sustain  the  amount  of  the  verdict.  Con- 
ceding, contrary  to  several  decisions  of  this  court, 
that  this  question  can  be  raised  under  a  general 
assignment  of  the  insufficiency  of  the  evidence  to 
sustain  the  verdict,  we  do  not  think  the  verdict 
can  be  declared  excessive.  The  boy  was  seven- 
teen years  of  age.  He  was  a  subcompositor  on  a 
daily  paper,  and  stood  next  in  line  for  a  perma- 
nent position.  Within  a  month  before  his  death, 
he  had  earned  in  one  night,  f6.1B,  in  six  nights, 
$22. 1«,  and  in  three  nights,  |9.24.  The  foreman 
testified  that  his  earning  capacity  was  about  f4 
per  night  on  an  average.  The  evidence  tends  to 
show  that  he  was  not  only  a  competent  compos- 
itor, but  that  he  was  of  naturally  industrious  and 
economical  habits.  His  expectancy  of  life,  a« 
shown  by  the  evidence,  was  more  than  forty-three 
years.  His  next  of  kin  was  his  father,  forty-six 
years  old,  with  an  expectancy  of  twenty-four,  a 
poor  man,  with  four  children  younger  than  the 
deceased.  While  it  is  not  shown  that  he  had  yet 
contributed  any  considerable  amdunt  to  his  fa- 
ther's support,  we  think  that  the  legal  relations 
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and  other  facts  in  evidence  were  sufficient  to  sus- 
tain a  verdict  for  the  amount  rendered.  The  pe- 
<:uniary  damage  to  the  next  of  kin  is  always  more 
or  less  a  matter  of  estimate  if  not  of  conjecture; 
^nd  under  acts  similar  to  ours,  similar  verdicts 
have  been  often  sustained  under  slighter  proof  of 
<^xpectancy.  (Union  P.  R.  Co.  v.  Dunden,  37  Kan., 
1;  Johnmn  v.  Chicago  &  N.  W.  R.  Co.,  64  Wis.,  425.) 


Judgment  affirmed. 


Buffalo  County  National  Bank  v.  Clem  V. 

Gilcrest  et  al. 

Filed  April  9, 1896.    No.  6290. 

Conflicting  Evidence:  Review.  The  only  question  presented 
being  one  of  fact,  as  to  which  the  evidence  is  conflicting 
and  apparently  evenly  balanced,  the  finding  and  Judg- 
ment of  the  district  court  should  not  be  disturbed. 

Error  from  the  district  court  of  Buffalo  county. 
Tried  below  before  Holcomb,  J. 

H.  M.  Sinclairj  F.  G.  Harner,  and  Dryden  d  Main, 
for  plaintiff  in  error. 

Marston  d  Nevius  and  R.  A.  Moore,  contra. 

Post,  C.  J. 

This  was  an  action  by  the  plaintiff  in  error  in 
the  district  court  for  Buffalo  county  on  the  follow- 
ing instrument: 
^'19,875.00.       Kearney,  Neb.,  Sept  14th,  1889. 

"Ninety  days  after  date,  for  value  received,  I 
promise  to  pay  to  the  order  of  the  Buffalo  County 
61 
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National  Bank  ninety-eight  hundred  seventy-five 
dollars  at  the  Buffalo  County  National  Bank^ 
Kearney,  Nebraska,  with  interest  at  the  rate  of 
ten  per  cent  per  annum  from  maturity  until  paid^ 
"Interest  paid  to  December  20th,  1889. 

"Clem  V.  Gilcrest." 

On  the  back  of  said  note  are  the  following  in- 
dorsements: F.  H.  GiLCREST. 

"A.  T.  Gamble. 

"E.  B.  JONES.^ 

"15,775.00  paid  December  21st,  1889. 
"13,300.00  paid  December  30th,  1889." 

The  defendants  Jones  and  F.  H.  Gilcrest  joined 
in  an  answer  which  is  here  set  out:  "That  on  or 
about  the  1st  day  of  July,  1888,  the  defendants- 
F.  H.  Gilcrest  and  E.  B.  Jones,  upon  the  repre- 
sentations and  at  the  solicitations  of  their  co- 
defendant,  A.  T.  Gamble,  then  an  officer  and 
cashier  of  the  plaintiff  bank,  and  upon  his  repre- 
sentations that  the  capital  stock  of  the  ^Central 
Nebraska  Live  Stock  Insurance  Company'  that 
subsequently  they,  with  the  said  A.  T.  Gamble 
and  others  hereinafter  named,  became  the  owners, 
of  the  whole  of  the  capital  stock  of  said  company; 
that  under  the  laws  of  the  state  of  Nebraska  the 
insurance  company  was  required  to  have  150,000- 
of  paid  up  capital  stock  before  commencing  busi- 
ness; that  after  the  purchase  of  said  stock  it  be- 
came necessary  to  reorganize  said  company  and 
take  up  the  old  stock  and  pay  in  the  said  sum  of 
f  50,000  as  the  amount  required  of  paid  up  capital 
stock ;  that  to  make  up  said  required  amount  the 
defendants,  F.  H.  Gilcrest,  E.  B.  Jones,  together 
with  their  co-defendant,  A.  T.  Gamble,  and  one 
B.  H.  Goulding  deposited  with  the  plaintiff  their 
notes  as  follows:  One  of  the  said  A,  T.  Gamble 
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for  fl2,500,  one  of  the  said  E.  B.  Jones  for 
112,500,  one  of  B.  H.  Goulding  for  fl2,500^ 
one  of  F.  H.  Gilcrest  for  $12,500,  each  and  every 
one  of  which  said  notes  the  said  plaintiff  gave  to^ 
the  said  insurance  company  a  credit  of  f  50,000  on: 
the  books  of  the  plaintiff  as  the  amount  necessary 
to  show  paid  up  capital  stock  in  compliance  with 
the  law ;  that  subsequently  and  as  soon  thereafter 
as  the  necessary  arrangements  could  be  made 
there  was  substituted  for  the  said  notes  deposited 
as  aforesaid  first  mortgage  securities  to  the 
amount  of  about  f40,000,  and  the  said  note  sued 
on  in  this  case  was  then  given  to  make  up  the  bal- 
ance of  the  said  f  50,000 ;  that  no  money  was  ever 
advanced  by  the  plaintiff  upon  the  said  note,  or 
was  it  ever  intended  or  expected  by  the  plaintiff 
or  the  makers  of  said  note  that  any  money  should 
be  paid  thereon,  but  that  as  fast  as  first  mortgage 
securities  belonging  to  these  defendants  should 
be  deposited  with  the  treasurer  of  said  company,, 
their  amounts  should  be  indorsed  upon  said  note,, 
and  when  sufficient  had  been  deposited  as  afore- 
said to  equal  the  face  of  said  note,  the  note  should 
be  delivered  up  to  the  makers  thereof  and  can- 
celed; that  in  i)ursuance  of  said  arrangement  and 
agreement  there  was  indorsed  upon  said  note  on 
December  21, 1889,  f5,775,  and  on  the  30th  day  of 
December,  1889,  there  was  paid  and  should  have 
been  indorsed  upon  the  said  note  the  sum  of 
$4,200,  but  there  was  only  indorsed,  as  appears  by 
copy  of  said  note,  the  sum  o?  $3,300  on  that  date; 
and  these  defendants  aver  that  there  was  no  con- 
sideration moving  from  the  plaintiff  to  the  makers 
of  said  note,  nor  did  either  of  the  makers  thereof 
ever  receive  any  money  or  value  therefor,  except 
as  above  set  out." 
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To  the  foregoing  answer  a  reply  was  interposed 
which  is  in  substance  a  general  denial.  Upon  the 
issues  thus  joined  there  w^as  a  trial  to  the  court,  a 
jury  being  waived,  resulting  in  a  finding  and  judg- 
ment for  the  defendants  therein,  which  it  is  now 
sought  to  reverse  by  means  of  this  proceeding. 

Practically  the  only  contention  at  this  time  on 
the  part  of  the  plaintiff  in  error  is  that  the  finding 
is  unsupported  by  the  evidence.  By  a  close  scru- 
tiny of  the  answer  it  will  be  observed  that  the 
substantial  defense,  indeed,  the  only  defense  there 
stated,  is  that  the  indebtedness  to  the  bank  had 
been  extinguished  by  means  of  mortgage  securi- 
ties deliverd  to  and  accepted  by  the  latter  in  pay- 
ment of  the  note  in  suit. 

We  have  carefully  read  over  the  evidence, 
which  is,  to  say  the  least,  conflicting  and  appar- 
ently evenly  balanced,  but  which  is  quite  suflB- 
cient  under  the  rule  often  recognized  by  this  court 
to  sustain  the  finding  complained  of.  The  judg- 
ment of  the  district  court  is 


Affirmed. 


Benjamim  a.  Gibson,  appellee,  v.  Sam  McClay, 
Sheriff,  et  al.,  appellants. 

Filed  April  9, 1896.    No.  6416. 

1.  Judgments:  Joint  Defendants:  Aoreement  to  Exhaust 
Individual  Property:  Execttion:  Injunction.  The 
agreement  in  this  case,  quoted  in  full  in  the  opinion, 
construed  to  be  one  by  which  the  Judgment  creditor 
bound  himself  to  first  make  levy,  or  cause  it  to  be  made, 
on  the  property  of  a  designated  one  of  the  judgment 
debtors,  within  the  jurisdiction  of  the  court  in  which  the 
judgment  was  rendered  and  to  sell  or  exhaust  the  prop- 
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erty  of  this  i>articularly  specified  debtor  for  the  satisfac- 
tion of  a  balance  of  tne  Judgment  remaining  unpaid^ 
before  resorting  to  or  causing  levy  of  execution  to  be 
made  on  property  belonging  to  either  of  the  other  debl- 
ors. 

2.  Injunction:  Execution:  Wrongful  Levy.    Held,  That  in- 

junction was  the  appropriate  and  proper  remedy  for  an 
attempted  violation  of  the  agreement,  consisting  of  a 
levy  and  proposed  sale  of  the  property  of  one  of  the 
debtors  favored  by  its  terms,  when  it  appeared  at  the 
time  there  was  property  of  the  debtor,  from  whose  prop- 
erty the  Judgment  was  first  to  be  satisfied,  within  the 
Jurisdiction  of  the  Judgment  court  and  subject  to  exe- 
cution. 

3.  Executions:    Injunction:     Estoppel.     Certain    acts    and 

statements  of  one  of  the  favored  debtors  reviewed  and- 
held  not  to  constitute  a  waiver  of  his  rights  under  and 
by  virtue  of  the  agreement,  or  to  estop  him  from  assert- 
ing them. 

4. :  :  Costs.  The  decree  held  not  to  be  objec- 
tionable as  restraining  the  levy  and  enforcement  of  the 
execution  in  the  part  thereof  with  reference  to  the  costs 
of  the  case  in  which  the  Judgment  was  rendered. 

6. :  .  The  decree  and  injunction  thereby  ac- 
corded held  too  broad  in  that  it  restrained  the  sale  of 
any  of  the  property  of  the  one  debtor  until  all  the  prop- 
erty of  the  other  was  exhausted,  and  that  it  should  have 
been  confined  to  restraining  a  levy  or  sale  under  the 
execution  herein  Involved  and  to  this  extent  It  is  modi- 
fied and,  as  modified,  afl^rmed. 

Appeal  from  the  district  court  of  Lancaster 
county.     Heard  below  before  Tibbets^  J. 

E.  R.  French,  for  appellants. 

MVooley  &  Oibson,  contra. 

Harrison,  J. 

On  or  about  July  20,  1890,  Alexander  S.  Porter, 
one  of  appellants  herein,  recovered  a  judji^ment  in 
the  district  court  of  Douglas  county  against  Ben- 
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jamin  A.  Gibson,  appellee  in  the  case  at  bar,  Jon- 
athan Chase  and  Joseph  M.  Beardsley,  in  the  sum 
of  115,000.  September  25,  1890,  appellee  paid  on 
the  judgment  mentioned  the  sum  of  f5,055,  and 
at  the  time  of  such  payment  an  agreement  was 
entered  into  which  was  as  follows: 

"Received  on  this  judgment  from  Benjamin  A. 
Gibson  the  sum  of  five  thousand  and  fifty-five 
dollars  (f5,055),  being  a  third  of  the  principal  sum 
and  interest  to  date.  Also  received  of  Joseph  M. 
Beardsley  the  sum  of  five  thousand  two  hundred 
and  sixty-two  and  25-100  dollars  (|5,262.25),  the 
same  being  a  certified  check  payable  April  28, 
1891,  the  same  to  be  credited  on  said  judgment 
when  said  check  is  paid.  The  said  defendants  to 
pay  the  costs  to  the  clerk.  In  consideration  of 
said  payment  plaintiff  agrees  to  stay,  and  not 
issue,  any  execution  on  said  judgment  or  file  any 
transcript  thereof  in  any  county  prior  to  the  first 
day  of  February,  1891,  at  which  time  it  is  agreed 
that  the  Jonathan  M.  Chase's  third  part;  of  said 
judgment,  the  sum  of  five  thousand  dollars  (|5,000), 
principal  sum  and  interest  to  that  date,  shall  be 
paid,  and  if  the  same  is  not  then  paid  execution 
may  issue  for  that  sum  but  no  more  until  the  28tli 
day  of  April,  1891.  All  part:ies  to  said  judgment 
hereby  sign  and  agree  to  this  agreement,  and  all 
error  and  appeal  from  the  aforesaid  judgment  is 
hereby  waived  by  both  plaintiff  and  defendants. 
If  execution  is  issued  for  Chase's  part  of  said  judg- 
ment, it  shall  first  be  levied  off  from  his  prop- 
erty and  next  off  from  the  property  of  Benjamin 
A.  Gibson  before  Beardsley's  property  is  levied 
upon  and  exhausted,  and  in  case  Beardsley's  said 
check  and  share  shall  not  be  paid  and  execution  is 
issued,  the  same  shall  be  made  off  his  property 
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before  that  of  the  other  defendants  is  levied  upon 
and  sold." 

December  16,  1891,  an  execution  was  issued  to 
enforce  the  judgment  and  directed  and  forwarded 
to  the  sheriff  of  Cass  county  where  Jonathan 
CJhase  resided,  which  was  returned,  no  property 
of  Jonathan  Chase  found  whereon  to  levy.  Sub- 
sequently, of  date  March  8,  1892,  another  execu- 
tion was  issued  and  forwarded  to  the  sheriff  of 
liancaster  county,  ordering  a  levy  to  be  made  on 
the  property  of  Gibson,  which  order  was  obeyed 
and  a  levy  made  on  some  real  estate  belonging  to 
appellee,  and  to  obtain  an  injunction  restraining 
the  sheriff  and  defendant  Porter  from  selling  ap- 
pellee's property  until  the  property  of  Jonathan 
Ohase  should  be  first  resorted  to  and  exhausted, 
the  present  action  was  instituted.  It  was  stated 
in  one  portion  of  the  petition  filed,  that  Jonathan 
Chase  was  the  owner,  at  that  time,  of  an  undivided 
one-half  interest  in  a  tract  of  land  in  Lancaster 
county,  of  sufficient  value  to  satisfy  the  balance 
remaining  of  the  judgment  A  temporary  in- 
junction was  granted,  and  after  a  motion  to  va- 
cate was  heard  and  overruled,  issues  were  joined 
and  as  the  result  of  a  trial  the  following  findings 
were  made  and  decree  rendered  and  entered  on 
the  journal: 

"This  cause  having  been  heretofore  on  a  former 
<lay  of  this  term  of  court,  to-wit,  March  17,  1893, 
tried  and  submitted  to  the  court,  now  comes  on 
ior  final  determination  and  after  due  considera- 
tion and  being  fully  advised  in  the  premises,  the 
court  finds  in  favor  of  the  plaintiff  and  against 
the  defendants. 

"The  court  further  finds  that  the  plaintiff  and 
defendant  Alexander  S.  Porter  entered  into  the 
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written  agreement  set  forth  in  the  petition  herein^ 
wherein  it  was  agreed  by  and  between  the  said 
plaintiff  and  defendant  Alexander  S.  Porter,  in 
consideration  of  the  payment  of  one-third  of  a 
certain  judgment,  interest  and  costs  obtained  by 
the  said  Alexander  S.  Porter  against  the  said 
Benjamin  A.  Gibson,  and  one  Jonathan  Chase 
and  Joseph  M.  Beardsley,  in  the  district  court  of 
Douglas  county,  Nebraska,  that  the  said  defend- 
ant Alexander  S.  Porter  was  not  to  cause  an  exe- 
cution to  be  issued  against  the  property  of  the 
plaintiff  Benjamin  A.  Gibson  until  the  property 
of  the  said  Jonathan  Chase  was  exhausted. 

"The  court  finds  that  the  said  Alexander  S. 
Porter,  in  violation  of  said  agreement,  caused  an 
execution  to  issue  upon  the  judgment  described 
in  the  petition  herein  and  a  levy  was  duly  made 
upon  the  property  of  the  said  plaintiff,  without 
previously  exhausting  the  property  of  the  said 
Jonathan  Chase,  as  the  said  Alexander  S.  Porter 
had  agreed  to  do  in  said  agreement. 

"The  court  finds  that  the  said  Jonathan  Chase 
was,  at  the  time  of  the  commencement  of  this, 
action,  and  now  is,  the  owner  of  property  in  Lan- 
caster county,  Nebraska,  subject  to  execution^ 
and  that  the  said  defendants  should  be,  and 
hereby  are,  restrained  and  enjoined  from  levying 
upon  the  property  of  the  said  plaintiff  under  said 
judgment  until  the  property  of  said  Jonathan 
Chase  shall  have  been  exhausted. 

"It  is  therefore  considered  and  adjudged  by  the 
court  that  the  said  defendants  be,  and  they  hereby 
are,  enjoined  from  levying  upon  the  property  of 
the  said  plaintiff  Benjamin  A.  Gibs(m,  for  the 
satisfaction  of  the  judgment  obtained  by  the  said 
defendant  Alexander  S.  Porter  as  above  set  forth. 
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until  all  of  the  property  of  the  said  Jonathan 
(^hase  subject  to  execution  shall  have  been  ex- 
hausted, and  that  the  said  plaintiffs  do  have  and 
recover  of  and  from  the  said  defendants  the  costs 
of  this  action  taxed  at  $21.85." 

The  agreement  herein  quoted  may  fairly  be  said 
to  evidence  a  contract,  on  the  part  of  the  judgment 
creditor,  to  first  collect  any  balance  of  the  judg- 
ment from  Jonathan  Chase  of  the  debtors,  to  the 
extent  that  the  issuance,  levy  of  execution,  and 
sale  thereunder  might  become  necessary  in  the 
enforcement  of  its  collection,  and  we  think  it  not 
straining  the  terms  of  the  agreement  beyond  their 
fair  import  to  say  it  contemplated  any  property 
belonging  to  Chase  within  the  jurisdiction  of  the 
court,  and  available  by  the  proceedings  men- 
tioned, should  be  exhausted  before  recourse 
should  be  had  to  levy  of  process  on  property  of 
the  other  debtors.  This  being,  as  we  consider,  a 
reasonable  construction  of  the  agreement,  the 
issuance  of  an  execution  which,  by  its  terms,  was 
directed  to  be  levied  on  the  property  of  Gibson, 
as  was  the  one  the  further  effect  of  which  it  is 
herein  sought  to  restrain,  and  its  levy  on  the 
belongings  of  Gibson,  and  the  contemplated  sale 
thereof  under  the  levy,  at  a  time  when  there 
existed  property  of  the  debtor  Chase  within  the 
county  wherein  the  levy  was  made  on  that  of 
Gibson,  was  a  violation  of  the  rights  of  the 
latter  raised  by  the  contract  referred  to,  war- 
ranting the  equitable  remedy  of  injunction  to 
stay  its  further  progress.  The  evidence  intro- 
duced established  the  fact  that  Chase  was  the 
owner  of  property  in  Lancaster  county  subject  to 
execution,  and  the  trial  court  made  a  finding  to 
this  effect. 
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It  is  claimed,  however,  that  appellee,  by  actions 
and  statements  in  relation  to  the  judgment  and 
its  enforcement,  had  estopped  himself  from  insist- 
ing on  the  fulfillment  of  the  agreement.  Mr.  Gib- 
son wrote  some  letters  to  the  attorney  for  the 
appellant,  Alexander  S.  Porter,  in  one  of  which, 
February  1,  1891,  he  remitted  f3,000  to  apply  on 
the  balance  due  on  the  judgment,  and  in  this  he 
said :  "Mr.  Chase  has  failed  to  come  to  time  with 
his  payment  on  the  judgment;  and  I  enclose  you 
herewith  my  check  for  |3,000,  for  which  receipt 
me,  and  also  receipt  on  the  docket  and  satisfy 
judgment  to  that  extent.  Chase  promises  me 
that  he  will  pay  the  balance  in  course  of  a  week 
or  two;  and  I  propose  to  let  him  if  he  will.  I 
hope  this  will  be  satisfactory  all  around.  I  will 
pay  the  balance  of  |5,000  if  I  can't  make  Chase  do 
it.  It  will  be  something  of  an  accommodation  to 
me  if  execution  does  not  issue  for  balance  at  once, 
as  I  want  Chase  to  pay  it  if  he  can.  If  execution 
should  issue  under  the  circumstances  I  should  be 
hot  under  the  collar,  of  course;  and  Mr.  Porter 
wouldn't  get  his  money  nearly  as  quick."  Febru- 
ary 19,  1891,  Gibson  sent  the  attorney  |2,000  to 
apply  on  the  judgment,  |1,000  of  which  was  by 
draft  which  was  dishonored,  or  not  paid  when  pre- 
sented. There  were  some  other  letters  from  Gib- 
son to  attorney  for  appellant  Porter,  in  reference 
to  the  balance  due  on  the  judgment,  and  the  filing 
of  a  transcript  of  it  in  Lancaster  county,  and  some 
protestations  against  any  attempts  being  made  to 
collect  the  balance  in  any  manner  other  than  as 
stated  in  the  agreement.  There  was  also  testi- 
mony from  which  it  appeared  that  Gibson  was  in 
Omaha  on  or  about  June  10, 1891,  and  while  there 
met  the  attorney  for  the  judgment  creditor,  and 
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in  a  conversation  which  then  occurred,  stated  that 
Jonathan  Chase,  his  co-defendant,  had  no  prop- 
erty in  Lancaster  county.  There  was  also  evi- 
dence to  the  effect  that  Gibson  informed  the  attor- 
ney, when  in  Omaha  on  the  date  last  mentioned 
or  soon  thereafter  and  prior  to  the  issuance  of  the 
execution  against  the  service  of  which  an  injunc- 
tion is  sought  in  this  action,  that  Chase  owned  an 
interest  in  some  real  estate  in  Lancaster  county. 
There  is  other  and  further  testimony  on  this  same 
subject,  but  from  an  investigation  of  all  of  it  we 
are  satisfied  that  it  was  sufficient  to  sustain  the 
findings  of  the  trial  court,  and  that  there  was 
nothing  shown  from  which  it  can  be  said  that  the 
appellee  waived  his  right  to  insist  on  the  fulfill- 
ment of  the  agreement  in  regard  to  the  enforce- 
ment of  the  judgment  or  estopped  himself  from 
demanding  such  fulfillment. 

It  is  insisted  by  counsel  for  appellants  that  the 
execution  in  question  was  for  the  balance  due  on 
the  judgment  and  for  the  costs,  and  that  its  fur- 
ther enforcement  should  not  have  been  restrained 
to  the  extent  it  was,  for  the  collection  of  the  costs; 
that  the  agreement  did  not  include  an  execution 
for  the  costs,  hence  the  levy  of  this  one  was  proper 
and  should  have  been  allowed  to  prevail  for  the 
amount  of  the  costs.  The  agreement  was  that  if 
execution  issued  for  that  part  of  the  judgment 
which  remained  for  Chase  to  pay,  it  was  first  to 
be  levied  upon  his  property.  This  we  think  broad 
enough  to  include  any  execution  issued  for  the 
purpose  indicated,  notwithstanding  there  might 
be  also  stated  in  it  the  costs  and  a  levy  directed 
for  their  collection  along  with  the  balance  due  on 
the  judgment.  The  execution  levied,  and  against 
which  the  injunction  was  granted  and  became 
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operative,  was  for  an  amount  due  of  the  judgment 
and  which,  by  the  actions  and  agreement  of  the 
parties,  was  known  as  "Chase's  part  of  said  judg- 
ment;" that  Chase  was  to  pay  or  it  was  first  to  be 
collected  from  him,  or  his  property  first  subjected 
to  its  payment,  and  as  such  it  should  have  been 
first  levied  upon  his  property  for  all  purposes,  and 
further,  from  an  examination  of  the  decree  it  ap- 
pears that  the  parties  were  only  "enjoined  from 
levying  upon  the  property  of  said  plaintiff,  Benja- 
min A.  Gibson,  for  the  satisfaction  of  the  judg- 
ment obtained  by  the  said  defendant,  Alexander 
8.  Porter,  as  above  set  forth,  until  all  of  the  prop- 
erty of  the  said  Jonathan  Chase  subject  to  exe- 
cution shall  have  been  exhausted." 

It  is  further  urged  by  counsel  for  appellants 
that  the  decree  rendered  in  the  case  was  too  broad 
in  that  it  restrained  any  levy  of  execution  against 
(fibson'H  property  until  such  time  as  all  Chase's 
property  should  be  exhausted,  and  that  it  should 
have  been  confined,  in  its  scope,  to  the  matters  in 
issue  in  the  present  case,  and  more  particularly  to 
stopping  the  sale  under  the  then  existing  execu- 
tion and  levy  thereof.  In  this  contention  we  agree 
with  counsel  and  the  decree  will  be  modified  so 
that  the  appellants  will  be  enjoined  from  further 
enforcing  the  execution,  or  levy  thereof,  against 
the  property  of  Benjamin  A.  Gibson  for  the  pur- 
pose of  applying  the  proceeds  thereof  in  satisfac- 
tion of  the  balance  due  on  the  judgment  in  favor 

I  of  Alexander  S.  Porter  and  against  Benjamin  A. 

I  Gibson,  Jonathan  Chase,  and  Joseph  M.  Beards- 

ley,  and  as  thus  modified  it  is  affirmed. 

j  Judgment  accordingly. 

i 
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James  Whitcomb  et  al.  v.  Jacob  Thomas. 

Filed  April  9, 1896.    No.  6440. 

Stifflciency  of  Evidence:  Retiew.    Where  there  was  eufflcient 
teetimony  to  sustain  the  verdict  it  will  not  be  disturbed. 

Error  from  the  district  court  of  Thurstion 
county.     Tried  below  before  Norris,  J. 

J.  N.  Curry  J  Barnes  &  Tykr^  and  Jay  &  Becky  for 
plaintiffs  in  error. 

r.  M.  Frame  J  contra. 

NORVAIu,  J. 

James  Whitcomb,  Waldo  Whitcomb,  and  Getty 
W.  Donery  are  the  proprietors  of  the  Bank  of 
Pender.  Jacob  Thomas  commenced  this  action 
against  them  to  recover  the  sum  of  |129.14,  with 
interest  thereon,  which  he  alleges  to  be  the  bal- 
ance due  him  upon  his  open  account  with  the 
bank.  In  their  answer  they  deny  that  they  are 
indebted  to  the  plaintiff  in  any  sum  whatever^ 
and  allege  that  he  is  indebted  to  them  upon  ac- 
count in  the  sum  of  |13.85,  and  the  further  sum  of 
|1,357.60  upon  three  promissory  notes  executed 
by  the  plaintiff,  and  which  are  set  out  in  the  an- 
swer. The  defendants  asked  judgment  against 
the  plaintiff  for  |1,371.45,  with  interest.  The 
reply  denies  that  there  is  anything  due  from 
plaintiff  to  defendants  on  account,  and  pleads 
want  of  consideration  as  to  a  portion  of  the 
amount  represented  by  the  notes  mentioned  in  the 
answer,  and  payment  of  the  remainder  of  said 
notes.     From  a  verdict  and  judgment  for  the 
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plaintiff  in  the  sum  of  |78.70  the  defendants 
prosecute  error. 

The  only  complaint  in  this  court  is  that  the  ver- 
dict is  conti'ary  to  the  proofs  adduced  on  the  trial. 
A  careful  perusal  of  the  testimony  discloses  that 
it  is  conflicting  upon  every  material  issue  pre- 
sented by  the  pleadings.  The  evidence  of  the 
plaintiff,  when  considered  without  reference  to 
that  introduced  by  the  defendant,  fully  supports 
the  verdict  It  is  the  province  of  the  jury,  and 
not  ours,  to  pass  upon  the  credibility  of  the  wit- 
nesses and  to  weigh  the  testimony.  The  verdict 
is  not  so  manifestly  contrary  to  the  evidence  as  to 
show  it  to  have  been  the  result  of  either  passion  or 
prejudice,  hence  it  cannot  be  set  aside,  and  the 

judgment  must  be 

Affirmed, 


Frank  Lewis  v.  W.  W.  Mills  et  al. 

J  Filed  Apbil  9, 1896.    No.  6418. 

60    4781 

\M  474|  2.  Bm  Judicata:    Execution:    Wrongful  Levy:    Judgment 

Against  Officeb:  Action  on  Bond:  Damages.  Where 
an  officer  holding  an  execution  issued  on  a  judgment 
against  A,  by  virtue  of  such  execution  seizes  the  prop- 
erty of  B,  and  the  latter  recovers  a  judgment  against 
such  officer  for  the  value  of  the  property  seized,  then. 
In  a  suit  by  B  against  such  officer  and  the  sureties  on 
his  official  bond  to  recover  the  amount  of  the  judgment, 
such  judgment  is  conclusive  evidence  against  the  officer 
and  his  sureties  as  to  B's  ownership  of  the  property  at 
the  time  it  was  seized  by  the  officer,  the  amount  of  the 
damages  and  costs  sustained  by  B  by  reason  thereof,  in 
the  absence  of  a  showing  that  the  court  had  no  juris- 
diction to  pronounce  the  judgment  or  that  it  was  pro- 
cured by  fraud  or  collusion.  Thotnas  v.  Markman,  43 
Neb.,  823,  followed. 
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2.  Sheriifs  and  Constables:  Action  on  Bond:  Pleading.  And 
in  the  suit  against  the  officer  and  his  sureties  it  is  im- 
material that  the  officer  was  not  designated  as  such  in 
the  pleadings  or  judgment  of  the  suit  brought  against 
him  by  the  owner  of  the  property. 


S. :  :  :  Bvidence.    And  the  pleadings  and 

Judgment  in  the  action  brought  by  the  owner  against  the 
officer  are  competent  and  relevant  evidence  in  the  suit 
against  the  officer  and  his  sureties,  although  such  plead- 
ings and  judgment  show  that  the  owner's  suit  against 
the  officer  was  prosecuted  and  judgment  rendered  jointly 
against  him  and  another. 

Error  from  the  district,  court  of  Madison 
county.    Tried  below  before  Allen,  J. 

Wigtan  d  Whithanij  for  plaintiff  in  error. 

References:  City  of  Lowell  v.  Parker ^  10  Met 
[Mass.],  309;  Turner  v.  Killiarij  12  Neb.,  580;  Lamr 
mon  V.  Feusiery  111  U.  S.,  17;  Thomas  v.  Markmariy 
43  Neb.,  823;  People  v.  Meraereau^  42  N.  W.  Rep. 
[Mich.],  153;  Denmet?.  fifmif A,  129  Mass.,  143;  Tra>cy 
V.  QoodwiUj  5  Allen  [Mass.],  409. 

Robinson  d  Reedy  contra. 

References:  Kane  i\  Union  P.  R.  Co.y  5  Neb.,  107; 
Fox  V.  Abbott y  12  Neb.,  330;  Lucas  v.  The  Oovemor, 
6  Ala.,  828;  Governor  v.  Shelby y  2  Blackf.  [Ind.], 
28;  White  v.  State,  1  Blackf.  [Ind.],  558;  Pico  v. 
Webstery  14  Cal.,  202;  Carmichael  v.  The  Oovemory 
3  How.  [Miss.],  236;  Bitting  v.  Moore,  53  la.,  593. 

Ragan,  0. 

The  facts  in  this  case  are  as  follows:  A  judg- 
ment was  recovered  before  a  justice  of  the  peace 
in  Madison  county  against  one  Van  Buren  Lewis. 
Execution  was  issued  on  the  judgment  and  deliv- 
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ered  to  one  W.  W.  Mills,  a  constable  of  said 
county.  Mills  thereupon  levied  the  execution 
upon  certain  personal  property  in  the  possession 
of  one  Frank  Lewis,  who  held  the  possession  of 
said  property  and  claimed  a  lien  upon  it  by  virtue 
of  a  chattel  mortgage  executed  to  him  by  Van 
Buren  Lewis.  Mills  sold  the  property  to  satisfy 
the  execution.  Frank  Lewis  subsequently  brought 
an  action  in  replevin  in  the  district  court  of  Madi- 
son county  for  this  property  against  the  constable 
and  a  man  named  Sesler,  and  in  this  action  Mills 
was  not  named  or  sued  as  constable.  The  action 
proceeded  as  one  for  damages,  and  Lewis  recov- 
ered a  judgment  against  the  constable  and  Sesler 
for  the  value  of  the  property.  Execution  was 
issued  on  this  judgment  and  returned  wholly  un- 
satisfied, and  thereupon  Frank  Lewis  brought  this 
suit  in  the  district  court  of  Madison  county 
against  Mills,  the  constable,  and  the  sureties  on 
his  official  bond  to  recover  the  amount  of  the  judg- 
ment and  costs  which  he,  Frank  Lewis,  had  recov- 
ered against  Mills  and  Sesler.  Only  the  sureties 
of  the  constable  filed  answers  to  the  action.  Their 
answers  in  effect  admitted  that  Mills  was  a  duly 
appointed  or  elected  constable;  that  he  as  princi- 
pal and  they  as  sureties  duly  executed  said  bond; 
that  the  property  which  he  seized  and  sold  under 
execution  against  Van  Buren  Lewis  was  the  iden- 
tical property  for  which  Lewis  subsequently  re- 
covered a  judgment  against  the  constable  and 
Sesler.  The  sureties  further  pleaded  as  a  defense 
to  the  action  that  the  judgment  of  Lewis  against 
Mills  and  Sesler  was  procured  by  fraud  and  collu- 
sion between  Frank  Lewis  and  the  constable; 
that  the  property  seized  and  sold  by  the  constable 
was  in  fact  and  in  truth  the  property  of  Van 
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Buren  Lewis  and  known  by  Mills  and  Frank 
Lewis  to  be  his  property ;  that  the  mortgage  held 
on  such  property  by  Frank  Lewis  was  made  by 
Van  Buren  Lewis  to  hinder,  delay  and  defraud  his 
creditors,  to  the  knowledge  of  Frank  Lewis  and 
the  ^nstable,  and  that  by  conspiracy  and  collu- 
sion between  Frank  Lewis  and  Sesler  and  Mills 
the  latter  two  neglected  and  refused  to  defend  the 
action  of  replevin  brought  by  Frank  Lewis.  When 
the  case  at  bar  came  on  for  trial  to  a  jury,  Lewis, 
to  maintain  the  issues  on  his  part,  offered  in  evi- 
dence the  record  of  the  judgment  which  he  had  ob- 
tained in  the  district  court  against  Mills  and  Ses- 
ler. To  the  introduction  in  evidence  of  this  record 
the  sureties  on  the  bond  objected,  the  objection 
was  sustained,  and  the  offered  evidence  excluded. 
Lewis  failing  to  produce  any  further  evidence,  the 
court  directed  a  verdict  for  the  constable  and  his 
sureties,  on  which  a  judgment  dismissing  Lewis' 
action  was  rendered,  and  he  prosecutes  to  this 
court  a  petition  in  error. 

The  evidence  offered  was  admissible  and  the 
court  erred  in  excluding  it  The  judgment  of 
Frank  Lewis  against  Mills  and  Sesler  was  conclu- 
sive evidence  against  the  constable  and  his  sure- 
ties as  to  Frank  Lewis'  ownership  of  the  property 
at  the  time  it  was  seized  by  Mills,  the  amount  of 
the  damages  and  costs  sustained  by  Frank  Lewis 
by  reason  thereof,  in  the  absence  of  a  showing 
that  the  court  which  rendered  that  judgment  had 
no  jurisdiction  to  pronounce  it,  or  that  it  was  pro- 
cured by  fraud  or  collusion.  {Turner  v.  Killiany 
12  Neb.,  580;  Pasewalk  v.  Bollrmn,  29  Neb.,  519; 
Thomas  v.  Markmariy  43  Neb.,  823.) 

The  fact  that  Mills  was  not  designated  or  de- 
scribed as  constable  in  the  pleadings  in  the  action 
62 
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brought  against  him  and  Sealer  by  Frank  Lewi» 
was  wholly  immaterial.  {Dciinie  v.  Smithy  12^ 
Mass.y  143.) 

The  fact  that  Lewis'  judgment  in  the  replevin 
action  was  rendered  against  both  the  constable 
and  Sesler  did  not  affect  the  validity  of  the  judg- 
ment  as  evidence  against  Mills  and  the  sureties  on 
his  bond.  The  judgment  rendered  against  Mills- 
and  Sesler  was  offered  in  evidence  to  show  that 
Mills  had  wrongfully  taken  and  converted  the 
goods  of  Frank  Lewis.  The  fact,  if  it  was  a  fact^ 
that  Sesler  assisted  Mills  in  the  wrongful  conver- 
sion  of  these  goods  did  not  lessen  the  responsi- 
bility of  Mills  nor  his  sureties.  {City  of  Lotcell  v. 
Parker,  51  Mass.,  309.)  The  judgment  of  the  dis- 
trict court  is  reversed. 


Reversed  and  remanded. 


J,  G.  Sloan,  Sheriff,  v.  Brison  Bain. 

Filed  April  10, 1896.    No.  6344. 

1.  Trespassing:  Animals:  Distrainor's  Lien:  Herd  Law, 
One  taking  up  stock  trespassing  upon  his  cultivated 
lands  must,  in  order  to  preserve  the  lien  allowed  for  his 
damages,  comply  substantially  with  the  provisions  of 
our  herd  law.     (Compiled  Statutes,  ch.  2,  art.  3.) 

2. :  :   Notice.    The  question  of  the  reasonable 

ness  of  the  notice  required  to  be  given  the  owner  of 
stock  so  taken  up,  if  known,  is  generally  one  of  fact 
depending  upon  the  circumstances  of  the  particular  case. 

Error   from   the    district    court    of    Pawnee 
county.    Tried  below  before  Bush,  J. 
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O.  E.  Becker  and  W.  W.  Oifen,  for  plaintiff  in 
error. 

D.  D.  Davis  and  C.  N.  Mayherry^  contra. 

Post,  C.  J. 

This  was  an  action  of  replevin  commenced  be- 
fore a  justice  of  the  peace  for  Pawnee  county,  from 
whence  it  was  taken  by  appeal  to  the  district  court 
for  said  county,  when  a  trial  was  had  resulting  in 
a  verdict  and  judgment  for  Bain,  the  plaintiff 
therein,  and  which  has  been  removed  into  this: 
court  for  review  by  means  of  the  petition  in  error 
of  Sloan,  the  defendant  below. 

The  facts  out  of  which  the  controversy  arose 
are,  briefly  stated,  as  follows:  One  George  Gart- 
ner, in  the  month  of  March,  1892,  took  up  certain 
cattle,  the  property  of  the  defendant  in  error  Bain,, 
found  trespassing  upon  his,  Gartner's,  cultivated 
land  in  Pawnee  county.  Fifteen  days  later  he 
caused  Bain  to  be  served  with  notice  of  which  the 
following  is  a  copy : 

<*Mayberry,  Neb.,  April  12,  1892. 
"Mr.  Brison  Bain:  You  are  hereby  notified 
that  on  the  28th  day  of  March,  1892,  I  took  up^ 
some  stock  that  I  listed  as  strays,  and  from  infor- 
mation that  I  have  received  I  am  led  to  believe 
that  they  belong  to  you.  I  have  ten  now  in  my 
possession  and  they  are  described  as  follows, 
•  •  •  which  animals  did  trespass  upon  my 
lands,  and  as  I  thought  that  the  said  animals  were 
strays,  I  took  them  up  as  strays  and  listed  them  as 
required  by  law.  The  amount  of  damage  said 
stock  done  I  have  placed  at  f  25.  You  are  required 
to  pay  the  above  charges  within  forty-eight  houra 
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from  the  delivery  of  this  notice,  or  said  stock  will 
be  sold  as  provided  by  law.  I  have  appointed  Mr. 
W.  F.  Parker  to  act  as  arbitrator  should  you  not 
feel  satisfied  with  the  amount  of  damage  in  the 
within  notice.  George  Gartner." 

Bain,  it  appears,  paid  no  attention  to  the  fore- 
going notice,  and  Gartner  in  due  time  filed  his 
claim,  with  proof  of  service,  with  Joseph  Brown, 
a  justice  of  the  peace  for  said  county,  who  found 
that  the  cattle  in  question  had  been  taken  up 
while  trespassing  upon  Gartner's  land  and  or- 
dered them  sold  to  satisfy  the  damage  of  the  lat- 
ter, assessed  at  f  25.  A  writ  was  thereupon  issued 
to  the  defendant  below, Sloan, commanding  him  as 
sheriff  to  sell  said  cattle  as  upon  execution,  but 
before  the  day  appointed  for  the  sale  they  were 
taken  from  his  possession  by  virtue  of  the  order  of 
replevin  in  this  cause.  Gartner  without  doubt 
had  a  lien  upon  the  cattle  in  controversy,  when 
taken  up  by  him,  for  the  amount  of  his  damage; 
hence  our  investigation  involves  a  single  inquiry, 
viz.,  whether  such  lien  existed  in  his  favor  at  the 
time  this  action  was  commenced.  It  has  been 
frequently  held  that  one  taking  up  stock  while 
trespassing  upon  his  premises  must,  in  order  to 
preserve  the  lien  allowed  for  his  damage,  comply 
substantially  with  the  provisions  of  our  herd  law 
with  respect  to  notice,  etc.  (Compiled  Statutes, 
•ch.  2,  art.  3;  Haggard  v.  Wallen^  6  Neb.,  271;  Bucher 
V.  Wagotirrj  13  Neb.,  424;  Hanscom  v.  Bumwody  35 
Neb.,  504.)  Although,  as  said  in  the  case  last 
<?ited,  notice  must  be  given  to  the  owner  of  stock 
so  taken  up,  if  known,  within  a  reasonable  time, 
the  question  is  generally  one  of  fact  depending 
upon  the  circumstances  of  the  particular  case. 
And  it  cannot  be  asserted  as  a  proposition  of  law 
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that  the  time  in  this  case,  fifteen  days,  is  unrea- 
sonable, there  being  no  evidence  tending  to  prove 
knowledge  by  Gartner  of  Bain's  ownership  pre- 
vious to  the  date  of  the  notice  above  set  out. 
There  was  proof  of  a  tender  by  Bain  before  the 
commencement  of  this  action  of  the  sum  of  |3  in 
satisfaction  of  Gartner's  lien,  but  there  was  no 
evidence  whatever  tending  to  show  the  amount  of 
the  damage  actually  suffered  by  the  latter.  The 
evidence  is  entirely  free  from  conflict  and  sug- 
gests no  reason  for  holding  that  the  statutory  lien 
upon  the  cattle  impounded  has  been  discharged 
by  act  of  Gartner  or  by  operation  of  law.  It  fol- 
lows that  the  right  of  possession  of  the  property 
in  controversy  was  at  the  time  this  action  wa& 
commenced  in  the  plaintiff  in  error.  The  judg- 
ment is  accordingly  reversed  and  the  cause  re- 
mand for  further  proceedings  in  the  district  court. 


Reversed. 


John  Cannon  et  al.  v.  Margaret  Smith. 

Filed  Apbil  10, 1896.    No.  6221. 

Pleading:  Verdict:  Ejectment.  A  verdict  in  order  to  sus- 
tain a  judgment  must  respond  to  the  issues  made  by  the 
pleadings,  or  to  the  allegations  of  the  successful  party. 

Error    from   the   district    court    of   Greeley 
county.    Tried  below  before  Harrison,  J. 

J.  R.  Hanna  and  T.  J.  Doyky  for  plaintiffs  in 
error. 

Jf.  B.  Gearonj  contra. 
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Post,  C.  J, 

This  was  an  action  of  ejectment  in  the  district 
court  for  Greeley  county  in  which  judgment  was 
entered  in  favor  of  the  defendant  in  error,  who 
was  also  defendant  below,  and  which  has  been 
brought  to  this  court  for  review  by  means  of  the 
petition  in  error  of  the  unsuccessful  party.  The 
petition  below  is  as  follows: 

"1.  The  plaintiffs,  John  Cannon  and  Ellen  Can- 
non, complain  of  the  defendant,  Margaret  Smith, 
for  that  the  plaintiffs  have  a  legal  estate  in  and 
4ire  entitled  to  the  possession  of  the  following  de- 
scribed premises,  to-wit:  The  east  200  feet  of  the 
northeast  quarter  of  section  21,  in  township  18, 
range  11,  situated  in  Greeley  county,  Nebraska, 
and  the  said  defendant,  ever  since  the  15th  day 
of  May,  1889,  has  unlawfully  kept,  and  still  keeps, 
the  plaintiff  out  of  possession  of  said  premises. 

"2.  The  defendant,  while  unlawfully  in  posses- 
sion of  said  premises,  has  received  the  rents  and 
profits  thereof  from  the  15th  day  of  May,  1889,  to 
the  commencement  of  this  action,  amounting  to 
the  sum  of  f  100.  The  plaintiffs  therefore  pray 
judgment  for  the  delivery  of  the  possession  of  said 
premises  to  them,  and  also  for  the  sum  of  f  100 
rents  and  profits,  and  for  costs  of  suit." 

To  the  foregoing  petition  an  answer  was  filed  in 
the  following  words:  "Now  comes  the  defendant 
by  her  attorney,  M.  B.  Gearon,  and  for  answer  to 
plaintiffs'  petition  denies  each  and  every  allega- 
tion therein  set  forth,  except  that  the  plaintiffs 
are  the  owners  in  fee  of  said  premises,  which  de- 
fendant admits." 

The  issues  thus  made  were  tried  to  a  jury,  by 
which  the  following  verdict  was  returned:  "We, 
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the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  and  say  that  the  plaintiff  has  not 
:a  legal  estate  in,  and  is  not  entitled  to  the  posses- 
sion of  the  premises  described  in  the  petition/' 

Numerous  errors  are  alleged  as  grounds  for  a 
reversal  of  the  judgment,  but  one  of  which  will  be 
noticed  at  this  time.  It  is  contended  that  the 
Terdict  responds  to  no  issue  of  the  pleadings  and 
ivill  not,  therefore,  sustain  the  judgment  com- 
plained of.  By  a  careful  analysis  of  the  pleadings 
it  will  be  observed  that  the  only  question  at  issue 
^as  that  of  the  possession  of  the  defendant  below, 
and  as  to  which  the  verdict  is  silent.  It  would 
seem,  therefore,  that  the  objection  is  well  taken, 
and  that  the  district  court  erred  in  rendering 
judgment  upon  the  verdict. 

It  is,  however,  strenuously  insisted  that  the  in- 
sufficiency of  the  verdict  was  not  relied  upon  be- 
low. We  observe  in  the  record  evidence  tending 
*  strongly  to  corroborate  that  statement,  although 
the  question  is  presented  by  a  sufficient  assign- 
ment of  the  motion  for  a  new  trial,  and  also  by  the 
petition  in  error.  It  follows  that  the  judgment 
must  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings  in  the  district  court. 

Bbversed. 
Harbison,  J.,  not  sitting. 
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Omaha  Brewing  Association  v.  John  Wuhth- 

RICH  BT  AL. 
Filed  Afbil  10, 1896.    No.  6388. 

1.  Beview:  Issues  Not  Raised  Below.  Cases  will,  as  a  mle^ 
be  reviewed  in  this  court  upon  the  theory  upon  which 
they  are  prosecuted  or  defended  in  the  court  of  original 
Jurisdiction. 

2. :  :  Conversion:   Recoupment:  Waiver.    One 

who  in  an  action  for  the  conversion  of  personal  property 
defends  upon  the  sole  ground  of  his  alleged  superior  title^ 
and  by  his  conduct  disclaims  any  special  interest  in  such 
property  or  lien  thereon,  will  not,  on  petition  in  error  in 
this  court,  be  heard  to  complain  on  the  ground  that  he 
should  have  been  permitted  to  recoup  the  amount  of  & 
lien  existing  in  his  favor  upon  the  property  in  contro- 
versy against  the  damages  awarded  for  its  conversion. 

Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Ogdbn,  J, 

iMkr^  Hamilton  d  Mawtoelly  for  plaintiff  in  error^ 

F.  W.  Fitchy  contra. 

Post,  C.  J. 

This  was  an  action  by  the  plaintiffs  below,  John 
Weuthrich  and  Margaret  Wuethrich,  against  the 
defendant  therein,  the  Omaha  Brewing  Associa- 
tion, for  the  conversion  of  certain  property,  con- 
sisting chiefly  of  saloon  fixtures  and  furniture 
used  by  the  plaintiffs  in  their  business  as  saloon- 
keepers. The  defenses  relied  upon  were  two  in 
number:  First,  that  said  property  was  delivered 
to  the  plaintiffs  by  Storz  &  Her,  to  whose  rights 
the  defendant  has  succeeded,  under  and  by  virtue 
of  a  written  agreement  by  the  terms  of  which  the 
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title  thereof  remained  in  the  said  Storz  &  Her 
until  paid  for  in  full^  said  agreement  being  in  the 
following  words: 

"Articles  of  agreement,  made  and  entered  into, 
this  2d  day  of  August,  1890,  by  and  between  Storz 
&  Her,  parties  of  the  first  part,  and  Mrs.  John 
Wuethrich,  party  of  the  second  part,  all  of  said 
parties  being  in  the  city  of  Omaha,  county  of 
Douglas,  state  of  Nebraska,  witnesseth : 

"Said  parties  of  the  first  part  agree  to  sell,  and 
said  party  of  the  second  part  agrees  to  purchase 
the  following  described  property,  situated  in  the 
county  of  Douglas  and  state  of  Nebraska,  to- wit: 
All  the  fixtures  and  furniture  belonging  to  the 
saloon  and  billiard  hall,  and  also  all  the  furniture 
belonging  to  the  rooms  in  the  second  and  third 
story  of  the  three-story  brick  building  situated  on 
the  southwest  corner  of  Fifteenth  street  and  Capi- 
tol avenue,  in  the  city  of  Omaha,  as  described  in 
an  inventory  hereto  attached.  The  said  Mrs. 
John  Wuethrich  agrees  to  pay  to  said  Storz  &  Her 
for  said  described  personal  property  the  sum  of 
forty-five  hundred  (|4,500)  dollars,  in  payments 
as  follows:  One  thousand  (?1,000)  dollars  on  deliv- 
ery of  this  contract;  two  thousand  (12,000)  dollars 
on  the  15th  day  of  November,  1890,  according  to 
one  certain  promissory  note  of  even  date  herewith ; 
fifteen  hundred  (f  1,500)  dollars  on  the  15th  day  of 
May,  1891,  according  to  one  certain  promissory 
note  of  even  date  herewith,  both  notes  payable  at 
First  National  Bank,  Omaha,  Nebraska,  with  in- 
terest at  the  rate  of  eight  (8)  per  cent  per  annum 
from  date. 

"So  soon  as  said  purchase  money  and  interest 
shall  be  fully  paid,  then,  and  in  that  case,  Storz  & 
Her  agree  to  make  to  said  Mrs.  John  Wuethrich, 
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her  heirs  or  assigns,  a  good  and  sufficient  bill  of 
sale  of  said  personal  property.  In  case  the  said 
Mrs.  John  Wuethrich  shall  fail,  refuse,  or  neglect 
to  pay  said  sums  [notes],  or  any  part  thereof  or 
interest  thereon,  she  shall  forfeit  any  rights  she 
may  have  in  this  contract  for  the  purchase  of  said 
property,  and  shall  also  forfeit  any  moneys  she 
may  have  paid  as  herein  stipulated  to  said  Storz 
&  Her.  ♦  ♦  ♦  The  said  parties  of  the  first 
part  agree  that  whenever  said  Mrs.  John  Wueth- 
rich has  fully  complied  with  this  contract,  they 
will  transfer  to  her  all  their  rights,  interest,  and 
title  to  the  lease  they  now  hold  on  said  premises. 
"Witness  our  hands  and  seal  this  2d  day  of 
August,  1890.  Storz  &  Iler. 

"Margaret  Wuethrich. 

"John  Wuethrich." 

It  appears  that  the  plaintiffs  paid  on  said  con- 
tract the  sum  of  f  1,000  on  the  day  of  its  execution, 
as  therein  stipulated,  and  also  the  sum  of  |2,000 
and  interest  maturing  November  15,  1890.  It  is, 
however,  alleged  that  they  failed  to  pay  the  sum 
of  f  1,500,  with  interest,  which  matured  May  15, 
1891,  whereby  they  forfeited  to  the  defendant  the 
amounts  previously  paid  by  them,  and  from  which 
it  is  argued  that  in  seizing  and  disposing  of  the 
property  above  described  the  defendant  merely 
asserted  its  right  under  said  contract 

The  second  defense  is  an  alleged  agreement 
whereby  the  plaintiffs,  on  the  29th  day  of  May, 
1891,  finding  themselves  unable  to  make  payment 
of  the  sum  of  f  4,533.58,  then  due  and  owing  by 
them  to  the  defendant,  turned  over  and  delivered 
to  the  latter  all  of  the  property  in  controversy  in 
satisfaction  of  their  said  indebtedness. 

Upon  a  trial  of  the  issues  in  the  district  court, 
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there  was  a  verdict  and  judgment  for  the  plaintiffs 
therein  in  the  sum  of  f  1,678.19,  and  which  has  by 
appropriate  proceeding  been  removed  into  this 
court  for  review. 

Although  the  petition  in  error  contains  numer- 
ous assignments,  counsel  rely  for  a  reversal  of  the 
judgment  upon  a  single  proposition,  viz.,  that  the 
defendant  below  was  entitled  to  recoup,  against 
the  damage  assessed  in  plaintiffs'  favor,  the  un- 
paid portion  of  the  purchase  price  of  the  property 
in  controversy,  and  that  the  district  court:  accord- 
ingly erred  in  approving  of  a  verdict  for  the  value 
of  the  property  converted,  with  interest.  There 
are,  it  must  be  confessed,  authorities  which  ap- 
pear to  sustain  the  proposition  that  one  holding  a 
lien  upon  personal  property  is,  in  an  action  by  the 
lienor  for  conversion  thereof,  entitled,  even  under 
a  general  denial,  to  have  so  much  of  such  indebt- 
edness as  remains  unpaid  deducted  from  the 
amount  which  the  latter  would  otherwise  be  enti- 
tled to  recover,  as  bearing  directly  upon  the  ques- 
tion of  damage.  Such  a  case  is  Cushing  v.  Sey- 
moury  30  Minn.,  301.  But  we  do  not  understand 
that  case,  or  the  authorities  there  cited,  to  hold 
that  it  is  the  duty  of  the  court  to  direct  the  allow- 
ance of  a  credit  in  such  case,  upon  its  own  motion, 
without  any  suggestion  from  the  party  entitled 
thereto,  or,  as  in  the  case  at  bar,  contrary  to  the 
theory  upon  which  the  defense  was  conducted.  A 
rule  frequently  recognized  by  this  court  is  that 
cases  must  be  reviewed  here  upon  the  theory  on 
which  they  are  prosecuted  or  defended  in  the 
court  of  original  jurisdiction.  (See  Smith  v. 
Spauldingy  40  Neb.,  339;  Norton  v.  Nebraska  Loan  d 
Trust  Co.y  40  Neb.,  394;  Woodard  v.  Baird^  43  Neb., 
310.)   The  defendant,  judging  from  the  evidence 
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in  the  record,  not  only  failed  to  assert  a  lien  upon 
the  property  in  controversy,  but  appears  to  have 
disclaimed  any  such  contention.  We  observe,  for 
instance,  the  following  offer  shown  by  the  bill  of 
exceptions:  "The  defendant  offers  to  the  plaint- 
iff and  now  makes  a  tender  of  a  note  of  f  1,500^ 
marked  Exhibit  3  [admitted  to  be  the  note  above 
mentioned],  which  was  paid  and  satisfied  by  set- 
tlement between  the  parties  as  set  up  in  the  de- 
fendant's answer/'  The  cause  appears  to  have 
been  submitted  to  the  jury  upon  the  precise  theory 
indicated  by  the  answer,  and  the  verdict  responds 
to  every  contention  made  by  the  defendant  during 
the  trial.  Having  elected  to  waive  any  lien  it 
may  have  had  upon  the  property  by  virtue  of  the 
original  agreement,  it  will  be  required  to  pursue 
its  remedy  by  an  action  on  the  note  and  will  not 
be  heard  to  complain  on  the  ground  that  such  lien 
was  not  recognized  and  enforced  in  this  cause. 


Judgment  affirmed. 


47  9:i4 
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Samuel  M.  Crosby  v.  J.  T.  Ritchby. 

Filed  April  10, 1896.    No.  6395. 

1.  Fraud:  Pleading.    In  pleading  fraud  It  Is  necessary  to  b^ 

out  the  facts  relied  upon  for  relief.  Mere  epithets  or 
conclusions  of  fraud,  without  any  statement  of  the  facts 
upon  which  such  charge  is  predicated,  are  insufficient. 

2.  Negotiable  Instruments:  Fraud:  Consideration:  Plead- 

ing. Answer  examined  and  held  to  charge  a  fkllure  of 
consideration  only  and  not  fraud  in  the  inception  of  the 
notes  sued  upon. 


3. 


Indorsements:  Consideration:  Burden  of  Proof. 
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Where  the  only  defense  alleged  in  an  action  by  the  in- 
dorsee of  a  promissory  note  is  the  failure  of  considera- 
tion, the  burden  is  upon  the  defendant  to  overcome  the 
presumption  that  such  note  was  transferred  before  due, 
for  value,  in  the  usual  course  of  business.  {Violet  v.  Rose, 
39  Neb.,  660;  Kelman  r.  Calhoun,  48  Neb.,  157.) 

Error  from  the  district  court  of  Cass  county. 
Tried  below  before  Chapman,  J. 

Beeson  d  Rooty  for  plaintiff  in  error. 

W.  (7.  Bloan  and  E.  H.  Wooley^  contra. 

Post,  C.  J. 

This  was  an  action  upon  two  promissory  notes 
executed  by  the  defendant  in  error,  Ritchey,  for 
|75  and  f37.50  respectively,  both  payable  to  the 
order  of  A.  T.  McLaughlin  and  indorsed  in  blank 
by  the  payee.  To  the  petition,  which  is  in  the 
usual  form,  the  defendant  below  answered  as  fol- 
lows: "The  defendant  for  answer  denies  that  he  is 
indebted  to  plaintiff  in  any  sum  upon  the  pre- 
tended notes  sued  on,  and  avers  that  such  notes 
were  obtained  by  A.  T.  McLaughlin,  as  the  presi- 
dent of  the  Omaha  Medical  Institute,  without  con- 
sideration and  by  fraud  and  false  representations, 
in  this,  that  as  such  officer  or  president  of  said 
institute  he  agreed  to  furnish  medical  services  for 
six  (6)  months  from  about  February  23,  1891,  to 
August  23,  1891;  that  such  service  and  medical 
attendance  and  advice  were  the  only  considera- 
tion for  such  pretended  notes  and  a  contract  for 
such  medical  services  and  advice  being  made  at 
same  time,  and  are  but  one  contract  with  the 
notes,  and  nothing  was  to  be  paid  until  such  medi- 
cal services  had  been  done  and  completed;  that 
such  medical  services  being  not  done  nor  fur- 
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nished  as  so  agreed,  nor  was  anything  done  what- 
ever, though  requested  to  be  done;  that  at  the 
time  such  pretended  notes  were  obtained  this  de 
fendant  was  led  to  determine  and  did  determine 
that  the  whole  matter  was  but  a  contract  for  such 
medical  services  and  attention  to  be  given  for  in 
about  six  months'  time.  It  now  appears  that  all 
was  but  a  scheme  and  a  device  to  swindle  and 
defraud  this  defendant  It  is  further  averred 
that  plaintifF  is  not  an  innocent  owner  of  such 
pretended  notes  sued  on,  the  plaintifF  knew  the 
consideration  of  said  notes  had  failed  before  he 
obtained  the  same;  that  the  plaintiff  is  really  not 
the  rightful  owner  and  holder  of  such  notes  and 
the  plaintiff  has  no  right  to  sue  this  defendant.'^ 
The  reply  is  in  effect  a  general  denial.  A  trial  of 
the  issues  thus  joined  was  had,  resulting  in  a  ver- 
dict and  judgment  for  the  defendant  below,  which 
we  are  asked  to  reverse  on  account  of  alleged 
eiTOrs,  to  be  hereafter  noticed. 

Among  the  instructions  given  by  the  court  on 
its  own  motion,  and  to  which  exception  was  duly 
taken,  are  the  following: 

"2,  In  this  case  you  are  instructed  that  the 
burden  of  proof  is  upon  the  plaintiff  to  satisfy 
you  by  a  fair  preponderance  of  the  evidence  that 
he  is  the  owner  and  holder  of  the  promissory  notes 
in  question  for  a  valuable  consideration,  and  that 
the  burden  of  proof  is  upon  the  defendant  to  sat- 
isfy you  by  a  preponderance  of  the  evidence  of  the 
want  of  consideration  for  said  promissory  notes, 
and  that  the  same  were  obtained  from  the  defend- 
ant by  fraud  and  deceit. 

"3.  You  are  further  instructed  that  as  a  matter 
of  law,  if  you  find  from  the  evidence  that  the 
plaintiff  purchased  the  notes  in  controversy  in 
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this  action  before  the  day  the  same  became  due 
and  payable,  and  in  the  usual  course  of  trade  for 
a  Taluable  consideration,  withput  notice  of  any 
defense  that  defendant  might  have  or  claim  to 
have  thereto,  that  in  such  case  your  verdict  should 
be  in  favor  of  the  plaintiff,  unless  you  further  find 
from  the  evidence  that  at  the  time  defendant 
signed  said  notes  he  was  led  by  the  fraud  and 
artifice  of  the  original  payee  or  his  agents,  and 
that  defendant  was  not  guilty  of  any  neglect 
whatever  in  signing  the  same." 

The  first  question  suggested  by  the  assignment 
relating  to  the  foregoing  instructions  is  the  char- 
acter of  the  defense  alleged.  The  answer  appears 
to  have  been  by  the  district  court  interpreted  as 
charging  fraud  on  the  part  of  the  payee  in  the 
inception  of  the  notes.  But  in  that  view  we  are 
unable  to  concur,  since  a  careful  scrutiny  of  the 
answer  fails  to  disclose  any  allegations  of  fact 
upon  which  to  predicate  the  charge  of  fraud. 
Mere  epithets  and  conclusions  of  fraud,  without 
the  statement  of  facts,  constitute  no  basis  for 
relief  upon  that  ground.  {Tepoel  v.  Saunders 
County  Nat.  Banky  24  Neb.,  815;  Kafisas  d  C.  P.  R. 
Co.  V.  Fitzgerald^  33  Neb.,  137;  Thonms  v.  Thomas^ 
33  Neb.,  373.)  The  mere  allegation  is  insufficient. 
Facts  showing  the  fraud  relied  upon  or  from 
which  it  may  be  inferred  must  be  stated.  {Leaven- 
icorth,  L.  &  O.  R.  Co.  v.  Douglas  County^  18  Kan., 
169;  Kinkead,  Code  Pleading,  sec.  607  et  seq.) 

Another  rule  recognized  by  this  court  is  that 
fraud  cannot  be  predicated  upon  a  mere  promise 
not  performed,  but  in  order  to  be  available  as  a 
cause  of  action  or  defense  it  is  essential  that  there 
be  a  false  assertion  with  respect  to  existing  mat- 
ters.   (Perkins  v.  Lougee,  6  Neb.,  220.) 
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The  most  favorable  construction  of  which  the 
answer  in  this  case  is  susceptible  from  the  stand- 
point of  the  defendant  below  is  that  it  charges  a 
failure  of  consideration  on  account  of  the  alleged 
neglect  and  refusal  of  the  payee  of  the  notes  to 
render  the  promised  medical  service  and  attend- 
ance. The  case  is  therefore  governed  by  the  rule 
recognized  by  this  court  in  Violet  v.  RosCy  39  Neb., 
660,  and  Kehnan  v.  Calhoutiy  43  Neb.,  157,  viz.,  that 
where  the  defense  alleged  in  an  action  by  an  in- 
dorsee of  a  promissory  note  is  the  failure  of  con- 
sideration only,  the  burden  is  upon  the  defendant 
to  overcome  the  presumption  that  such  note  was 
transferred  before  due,  for  value,  in  the  usual 
course  of  business.  The  direction  of  the  court 
appears  to  conflict  with  the  authorities  here  cited. 
First,  in  submitting  to  the  jury  the  question  of 
fraud  in  the  inception  of  the  notes,  and  second,  in 
imposing  upon  the  plaintiff  below  the  burden  of 
proving  that  he  was  a  bona  fide  holder  thereof. 
The  other  assignments  relate  to  rulings  of  the 
court  during  the  trial  and  present  questions  of 
practice  only,  which,  in  view  of  the  conclusion 
stated,  do  not  require  notice  at  this  time.  But  for 
reasons  above  stated  the  judgment  will  be  re- 
versed and  the  cause  remanded  for  trial  de  nofto. 


Se^hbrsbd. 
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John  Hogue  v.  Capital  National  Bank  of 

Lincoln. 

Filed  April  10, 1896.    No.  6339. 

1.  Corporatioius:  Cobpobate  Chabacteb:  Collatebal  At- 
tack; Liability  of  Stockholders.  Where  a  corpora- 
tion has  had  a  de  facto  existence  for  a  considerable  time, 
its  corporate  character  cannot  be  collaterally  assailed  by 
persons  contracting  with  it  in  such  capacity,  relying 
upon  its  corporate  credit,  in  order  to  hold  stockholders 
thereof  individually  liable  on  account  of  the  failure  to 
observe  the  statutory  requirements  essential  to  consti- 
tute it  a  technical  de  jure  corporation. 

2. :  Liability  of  Stockholders:  Statutes:  Abate- 
ment. The  liability  imposed  by  section  139,  chapter  16, 
Compiled  Statutes,  as  originally  enacted,  was  penal  in 
its  character,  and  rights  of  action  thereunder  not  re- 
duced to  judgment,  abated  with  the  repeal  of  said  sec- 
tion without  a  saving  clause.  (Session  Laws,  1891,  p. 
198,  ch.  13.) 

Error   from   the  district   court   of   Sherman 
county.     Tried  below  before  Holcomb,  J. 

E.  C.  Lanej  J.  k.  Scotty  and  /.  H.  Broady,  for 
plaintiff  in  error. 

Nightingale  Bros.j  contra. 

Post,  C.  J. 

This  was  an  action  by  the  defendant  in  error, 
the  Capital  National  Bank  of  Lincoln,  in  the  dis- 
trict court  for  Sherman  county  to  recover  from 
the  plaintiff  in  error  Hogue,  as  a  stockholder  of 
the  Sherman  County  Banking  Company,  the  sum 
of  110,272.65,  being  the  face  value  of  twenty-four 
notes  sold  by  said  last  named  corporation.  Upon 
63 
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the  back  of  each  of  the  notes  so  sold  appears  the 
following  indorsement: 

"For  valuable  consideration  we  hereby  guar- 
anty to  the  Capital  National  Bank  of  Lincoln^ 
Nebraska,  or  its  assignees,  the  payment  of  the 
within  note,  waiving  protest  and  non-payment  of 
the  same. 

"Sherman  County  Banking  Company, 
"By  E.  E.  Whaley,  PV 

The  ground  of  Hogue's  alleged  liability  appears 
from  the  following  statement  of  the  petition : 

"The  said  Sherman  County  Banking  Company,, 
on  October  31, 1887,  filed  its  articles  of  incorpora- 
tion in  the  county  clerk's  office,  and  on  November 
1,  1887,  commenced  to  transact  business  at  Loup 
City,  in  said  county,  as  a  banking  corporation,  and 
continued  to  transact  business  as  such  until  De- 
cember 26,  1888,  at  which  last  date  said  banking 
corporation  became  wholly  insolvent  and  made  a 
pretended  assignment  for  the  benefit  of  creditors,, 
and  by  assignment  duly  executed,  conveyed  all 
the  corporate  property  of  said  banking  company 
to  Joseph  F.  Pedler,  sheriff  of  said  county.  *  * 
The  said  Sherman  County  Banking  Company  wa» 
not  a  legally  incorporated  company,  but  has  failed 
to  comply  with  the  provisions  of  chapter  16,  Com- 
piled Statutes,  entitled  ^Corporations,'  in  relation 
to  giving  notice  and  other  requisites  of  organiza- 
tion, and  thereby  subjected  its  stockholders  to  the 
liability  imposed  by  section  139  of  said  chapter. 
Such  failure  to  comply  substantially  with  the  law 
affecting  and  regulating  corporations  is  more  spe- 
cifically as  follows:  (a.)  The  said  Sherman  County 
Banking  Company  wholly  failed  to  publish  notice 
of  its  incorporation  or  organization.  (6.)  The 
whole  of  the  capital  stock  of  said  banking  corpo- 
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ration  was  not  subscribed  at  the  time  of  com- 
mencing business  on  November  1,  1887,  or  at  any 
time  thereafter,  as  required  by  its  articles  of  in- 
corporation  and  by  the  general  law.  (c.)  The  whole 
of  the  capital  stock  of  said  corporation  was  not 
paid  for  at  the  time  of  commencing  business,  nor 
at  any  time  thereafter.  ♦  ♦  ♦  (e.)  The  said 
Sherman  County  Banking  Company  wholly  failed 
to  post  up  in  a  conspicuous  place  at  its  place  of 
business,  subject  to  inspection,  a  copy  of  its  by- 
laws and  the  names  of  all  of  its  officers  appended 
thereto,  and  wholly  failed  to  make  and  govera 
itself  by  by-laws.  (/.)  Said  corporation  wholly 
failed  to  make  and  publish  a  quarterly  statement 
of  the  assets  and  liabilities  of  said  banking  com- 
pany, and  to  make  and  publish  the  annual  notice 
of  indebtedness  required  by  law.  (g.)  Said  bank- 
ing company  failed  to  keep  a  record  of  its  corpo- 
rate proceedings  and  its  election  of  officers  and 
board  of  directors,  failed  to  open  and  keep  a  sub- 
scription book,  failed  to  keep  a  stock  ledger  or 
stock  transfer  book,  or  any  book  in  which  the 
names  of  the  said  stockholders  were  entered  and 
the  amount  held  and  owned  by  each  stockholder, 
and  thereby  concealed  from  the  creditors  of  said 
banking  corporation,  from  the  patrons  of  said 
bank,  and  from  the  public  in  general  the  fact  that 
a  large  amount  of  the  capital  stock  of  said  corpo- 
ration was  held  and  owned  by  insolvents  and  per- 
sons of  doubtful  solvency. 

"By  reason  of  the  aforesaid  failure  to  comply 
with  the  provisions  of  law  as  to  notice  and 
other  requisites  of  organization  as  herein  set 
forth,  the  stockholders  of  said  Sherman  County 
Banking  Company  became,  and  are  jointly  and 
severally,  liable  for  all  the  debts  of  said  corpo- 
ration.'' 
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A  general  demurrer  to  the  petition  was  over- 
ruled and  issues  joined  by  answer  and  reply.  A 
trial  was  had  at  a  subsequent  term,  resulting  in  a 
verdict  and  judgment  for  the  plaintiff  below  in 
the  sum  of  |14,865.81,  and  which  has  by  appropri- 
ate proceeding  been  removed  into  this  court  for 
review. 

It  is  unnecessary,  in  the  view  we  take  of  the 
questions  presented  for  determination,  to  notice 
the  allegations  of  the  answer  and  reply.  Among 
the  facts  shown  by  the  petition,  proof,  and  record, 
and  as  to  which  there  is  no  controversy,  are  the 
following:  (1.)  The  Sherman  County  Banking 
Company  had  a  de  facto  existence  for  more  than  a 
year,  during  which  time  the  defendant  in  error 
had  transactions  with  it  in  its  corporate  capacity 
amounting  to  many  thousands  of  dollars,  includ- 
ing the  indorsements  upon  which  it  seeks  to  re- 
cover in  this  action.  (2.)  The  cause  of  action  al- 
leged and  relied  upon  in  the  district  court  is  the 
failure  of  the  banking  company  to  comply  sub- 
stantially with  the  provisions  of  the  statute  in 
relation  to  the  giving  of  notice  and  other  requi- 
sites of  organization,  and  not  Hogue's  primary 
liability  as  a  stockholder  of  said  corporation. 

Counsel  for  the  defendant  in  error,  with  a  can- 
dor certainly  to  be  commended,  admit  that  the 
situation,  from  their  point  of  view,  is  compli- 
cated by  the  repeal  in  1891,  without  a  saving 
clause,  of  section  139,  chapter  16,  of  the  general 
corporation  law  of  the  state,  and  in  a  brief  of 
unusual  merit  insist  that  the  repealing  act  should 
be  given  a  prospective  effect  only,  since  to  hold 
otherwise  is  to  destroy  vested  rights,  and  accord- 
ingly violative  of  section  10,  article  1,  of  the  con- 
stitution of  the   United   States.     But  whatever 
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view  we  might  feel  constrained  to  take  of  that 
subject  as  an  original  proposition,  it  cannot,  we 
think,  be  longer  regarded  as  an  open  question  in 
this  jurisdiction.     Section  139,  as  originally  en- 
acted, reads  as  follows:  "If  any  corporation  fail 
to  comply  substantially  with  the  provisions,  of  this 
subdivision  in  relation  to  giving  notice  and  other 
requisites  of  organization,  the  property  of  all  the 
stockholders   shall   be  liable  for  the   corporate 
debts/^    By  section  2  of  the  act  of  1891  the  forego- 
ing provision  was  amended  to  read  as  follows:  "If 
any  corporation  fail  to  comply  substantially  with 
the  provisions  of  this  subdivision  in  relation  to 
giving  notice  and  other  requisites  of  organization, 
after  the  assets  of  the  corporation  are  first  ex- 
hausted, then  the  property  of  any  stockholder 
shall  be  liable  for  the  corporate  debts  to  the  ex- 
tent of  the  unpaid  subscription  of  any  stockholder 
to  the  eapifal  stock  of  such  corporation,  and  in 
addition  thereto,   the  amount  of   capital   stock 
owned  by  such  individual."   By  section  3  the  orig- 
inal section  was  repealed,  and  by  section  4  it  is 
provided  that,  "Whereas,  an  emergency  exists, 
this  act  shall  take  effect  from  and  after  its  pas- 
sage and  approval,  and  shall  be  held  and  taken  to 
apply   in   any    case   now   pending   or   hereafter 
brought  in  any  court  in  this  state."    In  Globe  Pub- 
lishing Co.  V.  State  Battky  41  Neb.,  175,  it  was  held, 
that  where  an  attempt  is  in  good  faith  made  to 
organize  a  valid  corporation,  and  such  body  actu- 
ally exercises  corporate  functions  for  a  consider- 
able time  unchallenged  by  the  state,  persons  con- 
tracting with  it  in  its  corporate  capacity,  and  in 
reliance  upon  its  corporate  credit,  cannot  hold 
stockholders  thereof  liable  for  its  debts  solely 
because,  by  mistake  or  omission  not  amounting  to 
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fraud,  some  act  is  left  undone  which  is  essential 
to  constitute  it  a  de  jure  corporation.  In  Kleekner 
V.  Turk,  45  Xeb.,  176,  it  was  held  that  the  liability 
imposed  by  section  139,  as  originally  enacted,  was 
for  the  omission  of  acts  which  are  not  conditions 
precedent  to  the  commencement  of  business  by  a 
corporation,  that  such  liability  existed  solely  by 
reason  of  the  provisions  of  said  section,  that  it 
was  in  the  nature  of  a  punishment,  and  that  the 
right  of  action  thereby  conferred,  unless  reduced 
to  judgment,  did  not  survive,  but  was  destroyed 
by  its  repeal.  Those*  cases  we  regard  as  decisive 
of  the  present  controversy.  It  follows  that  the 
judgment  must  be  reversed  and  the  cause  re- 
manded for  further  proceedings  in  the  district 

court 

Reversed. 


d6o  i|y|  John  H.  Green  v.  Joseph  Barker  et  al. 

47    »Hl 

go  4771  Filed  April  10, 1896.    No.  5888. 

1.  Patent  for  Land:  Collateral  Attack:    Evidence.    The 

presumptions  arise  from  the  existence  of  a  patent  evi- 
dencing a  grant  of  land  from  the  United  States,  that  aU 
acts  have  been  performed  and  all  facts  have  been  shown 
to  exist  which  are  prerequisites  to  its  issuance,  and  that 
the  right  of  the  party  grantee  therein  to  have  it  issue 
has  been  presented  to  and  passed  upon  by  the  proper 
officers;   and  such  patent  is  not  open  to  collateral  attack. 

2.  Deeds:   Town   Site  Act:    Evidence:    EIjectment,    Where 

property  has  been  conveyed  under  the  provisions  of  the 
act  of  congress  of  May  22,  1844,  which  may  be  termed 
the  "Town  Site  Act"  (see  5  United  States  Statutes  at 
Large,  657),  by  the  United  States  to  the  corporate  au- 
thorities of  a  town  or  city,  or  a  trustee  designated  by 
law,  a  deed  executed  by  the  trustee  or  the  party  author- 
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ized  by  law  to  make  the  transfer,  eyit^ences  the  determi- 
nation, by  the  party  executing  it,  that  all  the  preliminary 
steps  have  been  taken  and  necessary  requirements  com- 
plied with,  and  that  the  person  to  whom  the  deed  runs 
is  the  one  entitled  to  receive  it,  and  the  question  of  the 
validity  of  the  deed  cannot  be  litigated  in  a  collateral 
proceeding. 

3.  Office  and  Officers:  Evidence.    It  is  a  presumption  of  law 

that  every  person  performs  his  duty  as  an  official  until 
the  contrary  is  shown. 

4.  Deeds:   Erroneous    Reference    to    Statute.    A    correct 

designation,  in  a  deed,  of  the  legislative  act  under  and 
by  virtue  of  which  it  was  executed,  held,  not  essential  to 
the  validity  of  the  deed. 

5.  Evidence:  Records:   Identification.    A  page  of  a  book 

was  identified  as  a  part  of  the  records  of  the  minutes  of 
the  meetings  of  the  "Grandview  Company."  Held,  Not 
an  identification  or  foundation  for  its  introduction  as 
showing  proceedings  had  by  the  board  of  trustees  of  the 
"City  of  Grandview." 

6.  Deeds:   Execution     by     Trustee     op     City:    Evidence: 

ESjectment.  Deeds  were  executed  purporting  to  be  con- 
veyances of  real  property  by  the  trustees  of  the  city  of 
Grand  View,  which  were  signed  "A.  B.  Moore,  chair- 
man." Held,  That  without  proof  that  A.  B.  Moore  who 
signed  the  deeds  was  chairman  of  the  board  of  trustees 
of  the  city  of  Grand  View,  the  deeds  did  not  evidence 
the  transfer  purported  to  be  made. 

Error  from  the  district  court  of  Douglas 
county.    Tried  below  before  Hopewell,  J. 

C  A.  Baldwin  and  James  M.  Woolworthj  for 
plaintiff  in  error. 

References:  MattU  v.  BoggSy  19  Neb.,  698;  United 
States  V.  Southern  Colorado  Coal  d  Tovm  Co.^  18  Fed. 
Rep.,  273;  Abbott  v.  Oniaha  Smelting  Co.,  4  Neb., 
418;  Morrill  v.  Taylor,  6  Neb.,  242;  Doody  v,  Yanghn, 
7  Neb.,  31;  Robinson  i\  Mathwick,  5  Neb.,  255;  Irv- 
ing V.  Broicnell,  11  111.,  402;  City  of  St.  Louis  v.  Oor- 
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marly  29  Mo.,  593;  Siouw  City  d  P.  R.  Co.  v,  Wush- 
ington  County ^  3  Neb.,  41;  Murphy  v.  LyonSj  19  Neb.^ 
691;  McGavock  v.  Pollack^  13  Neb.,  535;  Williams  v. 
LmD€y  4  Neb.,  396;  Atkins  v.  AtkinSy  9  Neb.,  202; 
Yates  V.  Lansing y  9  Johns.  [N.  Y.],  437;  Reynold  v. 
Stanshvry,  20  O.,  353;  Bloom  v.  Burdicky  1  Hill  [N. 
Y.],  130;  Burhank  v.  FAliSy  7  Neb.,  156;  Clark  v. 
Titnsy  11  Pac.  Rep.  [Ariz.],  312;  Mills  v.  Paynier, 
1  Neb.,  445;  Sunnier  r.  f^tnrnSy  6  Met.  [Mass.],  337; 
Cooper  V.  Ordy  60  Mo.,  420;  La  Frombois  v.  Jackson^ 
8  Cow.  [N.  Y.],  611;  Field  r.  Boyntony  33  Ga.,  239; 
Hannibal  &  St.  J.  li.  Co.  v.  Clarky  68  Mo.,  371;  Lea 
V.  Polk  County  Copper  Co.,  21  How.  [U.  S.],  494; 
Rawson  v.  FoXy  65  111.,  200;  Wells  v.  Jackson  Iron 
Mfg.  Co.y  47  N.  H.,  253. 

H.  D.  Estabrook  and  Edward  W.  Simeraly  contra. 

References:  Field  v.  Seaburyy  19  How.  [U.  S.]^ 
324;  St.  Louis  Sfnelting  d  Refining  Co.  v.  Kempy  104 
U.  S.,  637;  Taylor  v.  Winona  d  St.  P.  R.  Co.y  45 
Minn.,  66;  Cofield  v.  McClellandy  16  Wall.  [U.  8.], 
331. 

Harrison,  J. 

The  defendants  in  error  instituted  this,  an  ac- 
tion of  ejectment,  in  the  district  court  of  Douglas 
county  against  the  plaintiff  in  error.  The  peti- 
tion filed  was  as  follows:  "And  now  come  said 
plaintiffs  and  for  cause  of  action  against  said  de- 
fendant say:  That  said  plaintiffs,  as  tenants  in 
common  with  said  defendant,  have  a  legal  estate 
in,  are  the  owners  in  fee,  and  entitled  to  the  imme- 
diate possession  of  the  undivided  interests  herein- 
after appearing  of  the  following  described  real 
property,  to- wit:  The  block  or  tract  of  ground 
known  as  the  Stone  Quarry  Reserve,  in  the  city  of 
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Grandview,  Douglas  county,  Nebraska,  and  so 
designated  upon  the  map  of  Omaha  as  litho- 
graphed and  published  by  Poppleton  &  Byers. 
Said  Joseph  Barker  being  the  owner  in  fee  of 
19-100  of  said  property;  John  I.  Redick,  1-100; 
George  P.  Bemis,  2-100;  Lewis  S.  Reed,  4-100; 
Ferdinand  Streitz,  14-100;  Andrew  B.  Moore, 
14-100;  said  Emma  I.  Jones,  as  widow  of  Henry 
O.  Jones,  deceased,  who  died  intestate  and  with- 
out issue,  of  a  life  estate  of  13-100  of  said  property ; 
and  the  said  Dana  G.  Jones,  Eva  S.  Jones,  and 
Patty  A.  Hoi  ton  as  the  owners  in  fee  of  the  13-100 
Interest;  said  last  three  named  parties  being  the 
sole  heirs  at  law  of  said  Henry  O.  Jones,  deceased. 
But  the  plaintiffs  aver  that  said  defendant  unlaw- 
fully keeps  them  out  of  the  possession  of  said 
property,  and  deny  the  rights  of  plaintiflf  herein 
set  forth.  Wherefore  plaintiffs  ask  judgment  for 
the  possession  of  the  property  and  costs  of  suit/' 
To  this  an  answer  was  filed  in  behalf  of  plaintiflf  in 
error  which  first  denied  generally  each  and  every 
allegation  of  the  petition,  also  specifically  trav- 
ersed them  and  pleaded  aflSrmatively  as  follows: 
"And  further  answering  defendant  says  that  this 
action  ought  not  to  be  prosecuted  against  him,  for 
the  reason  hereinafter  stated,  that  is  to  say,  that 
this  defendant,  and  those  under  whom  this  de- 
fendant claims,  have  been  in  the  actual,  open,  no- 
torious, and  hostile  possession  and  occupation  of 
said  premises  and  all  of  it,  claiming  it  as  their 
own,  for  more  than  ten  years  next  before  the  insti- 
tution of  this  action.  And  the  defendant  pleads 
and  relies  upon  the  statute  of  limitation  in  such 
cases  made  and  provided  in  bar  of  the  plaintiffs' 
right  of  recovery  herein ;  wherefore  the  defendant 
prays  that  he  may  be  hence  dismissed  with  judg- 
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ment  for  his  costs  in  this  action,  and  that  he  may 
have  all  other  relief."  To  this  there  was  a  reply, 
a  general  denial.  There  was  a  trial  before  one  of 
the  judges  of  the  district  court  and  a  jury,  result- 
ing in  a  verdict  in  favor  of  defendant  in  error  as 
to  the  larger  portion  of  the  premises  in  contro- 
versy, upon  which,  after  motion  for  new  trial  was 
heard  and  overruled,  judgment  was  rendered. 
The  case  is  presented  here  by  error  proceedings  on 
behalf  of  the  defendant  in  the  trial  court. 

The  defendants  in  error  introduced  in  evidence 
a  patent  conveying  from  the  United  States  to 
*The  trustees  of  the  city  of  Grandview,  and  as 
the  proper  corporate  authority  thereof,  in  trust 
for  the  several  use  and  benefit  of  the  occupants 
thereof  according  to  their  respective  interests 
under  said  act  of  23d  May,  1844,  and  to  their  suc- 
cessors and  assigns  in  trust  as  aforesaid,"  certain 
lands  which  included  the  tract  in  controversy  in 
this  case;    also  deeds  signed  by  "A.  B.  Moore, 
chairman,"  and  each  containing  a  recital  that  it 
was  the  act  of  the  trustees  of  the  city  of  Grand- 
view,  by  which  there  was  purported  to  be  con- 
veyed certain  undivided  interests  in  the  title  to 
the  Stone  Quarry  Reserve,  together  with  other 
property,  to  parties  who,  according  to  the  recitals 
of  the  deeds,  had  respectively  become  entitled  to 
the  conveyances;    also  conveyances  from  these 
last  mentioned  persons  to  others,  and  transfers 
were  shown  until  the  defendants  in  error  had 
been  reached,  and  the  title  to  their  respective  in- 
terests vested  in  them.     The  several  conveyances 
were  objected  to  at  the  time  they  were  offered  in 
evidence.     The  trial  judge  instructed  the  jury  in 
respect  to  the  patent  and  deeds  and  what  they 
established,  as  follows:  "The  plaintiffs  have  in- 
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troduced  in  evidence  a  patent  from  the  United 
States  to  the  trustees  of  the  town  of  Grandview 
covering  the  premises  in  controversy,  and  claim 
title  through  conveyances  received  by  them  or 
their  grantors  from  A.  B.  Moore,  chairman  of  such 
board  of  trustees;  and  you  are  instructed  that 
they  have  introduced  record  evidence  showing 
a  legal  estate  in  themselves  as  set  out  in  their 
petition,  and  are  therefore  entitled  to  recover, 
unless  the  defense  of  adverse  possession  has  been 
established  by  the  defendant."  This  was  ex- 
cepted to  and  is  assigned  for  error. 

In  order  to  a  proper  understanding  of  the  claims 
of  plaintiff  in  error  that  the  patent  from  the 
United  States  to  the  city  of  Grandview  and  the 
deed  made  by  A.  B.  Moore,  as  "chairman,"  did  not 
convey  any  title  or  were  not  evidence  of  such 
transfers,  we  deem  it  proper  to  set  forth  here  por- 
tions at  least  of  the  act  of  congress  to  which  allu- 
sion was  made  in  the  patent,  and  of  the  acts  of  the 
territorial  legislature  which  were  passed  to  carry 
into  effect  the  law  enacted  by  congress.  The  act 
of  congress  reads  as  follows:  "Whenever  any  por- 
tion of  the  surveyed  public  lands  has  been  or  shall 
be  settled  upon  and  occupied  as  a  town  site,  and 
therefore  not  subject  to  entry  under  the  existing 
pre-emption  laws,  it  shall  be  lawful  in  case  such 
town  shall  be  incorporated,  for  the  corporate  au- 
thorities thereof,  and  if  not  incorporated,  for  the 
judges  of  the  county  court  for  the  county  in  which 
such  town  may  be  situate,  to  enter  at  the  proper 
land  office,  and  at  the  minimum  price,  the  land  so 
settled  and  occupied,  in  trust  for  the  several  use 
and  benefit  of  the  occupants  thereof,  according  to 
their  respective  interests;  the  execution  of  which 
trust  as  to  the  disposal  of  the  lots  in  such  town 
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and  the  proceeds  of  the  sales  thereof  to  be  con- 
ducted under  such  rules  and  regulations  as  may 
be  prescribed  by  legislative  authority  of  the  state 
or  territory  in  which  the  same  is  situated.  Pro- 
videdy  That  the  entry  of  the  land  intended  by  this 
act  be  made  prior  to  the  commencement  of  the 
public  sale  of  the  body  of  land  in  which  it  is  in- 
cluded, and  that  the  entry  shall  include  only  such 
land  as  is  actually  occupied  by  the  town  and  be 
made  in  conformity  to  the  legal  subdivisions.  *  * 
Provided^  also,  That  any  act  of  said  trustees  not 
made  in  conformity  to  the  rules  and  regulations 
herein  alluded  to  shall  be  void  and  of  none  effect." 
(5  United  States  Statutes  at  Large,  ch.  17,  p.  657.) 
The  territorial  enactment  to  prescribe  the  rules 
and  regulations,  which  was  passed  February  10, 
1857  (see  Session  Laws,  1857,  p.  133),  is  as  follows: 

"Section  1.  That  whenever  any  portion  of  the 
surveyed  public  lands  has  been  or  shall  be  settled 
upon  and  occupied  as  a  town  site,  and  therefore 
not  subject  to  entry  under  the  existing  pre- 
emption laws,  it  shall  be  lawful  and  be  the  duty, 
whenever  required  by  the  occupants  and  owners 
by  deed  of  the  lots  within  the  limits  of  such  town, 
for  the  corporate  authorities  of  the  town,  if  incor- 
porated, and  if  not  incorporated,  then  for  the  com- 
missioners for  the  county  in  which  such  town  may 
be  situated  *  *  *  to  enter  at  the  proper  land 
olHce  the  land  so  settled  and  occupied  as  a  town 
site,  in  trust  for  the  several  use  and  benefit  of  the 
occupants  and  those  holding  by  deed  or  otherwise, 
according  to  the  laws  of  this  territory. 

"Sec.  2.  After  the  purchase  of  such  land  as 
above  described  it  shall  be  the  duty  of  the  mayor 
of  the  town,  if  incorporated,  or  if  the  town  is  not 
incorporated,  then  of  the  commissioners  of  the 
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county  in  which  the  town  is  situate,  to  make  out, 
execute,  and  deliver  to  each  person  who  may  be 
legally  entitled  to  the  same  a  deed  in  fee  simple 
for  such  part  or  parts,  lot  or  lots  of  such  lands  as 
each  person  may  be  entitled  to." 

Section  3  makes  provision  for  hearing  and  de- 
termining disputes  between  contesting  claimants. 
Sections  4  and  5  we  need  not  notice  here.  Section 
6  provided  for  an  appeal  to  the  proper  district 
court  from  a  decision  of  a  mayor  or  the  commis- 
sioners. In  1858  an  act  was  passed  on  this  same 
subject  which  repealed  the  act  of  1857.  (See  Laws 
of  Nebraska,  1858,  p.  266.)  In  sections  4  and  5  of 
the  law  of  1858  it  was  provided : 

"Sec.  4.  After  the  entry  of  the  land  settled  upon 
and  occupied  as  a  town  site,  as  hereinbefore  pre- 
scribed, the  corporate  authorities  or  the  county 
judge,  as  the  case  may  be,  having  entered  the 
land,  shall  cause  public  notice  to  be  given  of  the 
fact  of  such  entry  by  posting  written  or  printed 
notice  in  at  least  three  public  places  in  the  town, 
and  no  deeds  for  the  land  nor  any  part  thereof 
shall  be  executed  and  delivered  within  the  period 
of  thirty  days  after  the  first  day  of  the  publication 
of  such  notice. 

"Sec.  5.  After  the  lapse  of  thirty  days  from  the 
first  day  of  the  publication  of  such  notice,  the 
mayor  of  the  town,  or  if  there  is  no  mayor,  the 
chairman  of  the  board  of  trustees,  if  such  town  is 
incorporated,  and  if  the  town  is  not  incorporated, 
then  the  county  judge  of  the  county  wherein  the 
town  is  situated,  shall  on  demand  execute  and  de- 
liver to  each  person  who  may  be  legally  entitled 
to  the  same  a  deed  in  fee  simple  for  the  part  or 
parts,  lot  or  lots  of  such  land  as  the  person  de- 
manding may  be  lawfully  entitled  to." 
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In  regard  to  a  patent  issued  by  the  proper  offi- 
cers of  the  United  States,  it  was  observed  in  the 
case  of  St.  Louis  Smelting  Co.  v.  Kempy  104  U.  S., 
636 :  "The  execution  and  record  of  the  patent  are 
the  final  acts  of  the  officers  of  the  government  for 
the  transfer  of  its  title,  and,  as  they  can  be  law- 
fully performed  only  after  certain  steps  have  been 
taken,  that  instrument,  duly  signed,  counter- 
signed, and  sealed,  not  merely  operates  to  pass  the 
title,  but  is  in  the  nature  of  an  official  declaration 
by  that  branch  of  the  government  to  which  the 
alienation  of  the  public  lands,  under  the  law,  is 
intrusted,  that  all  the  requirements  preliminary 
to  its  issue  have  been  complied  with.  The  pre- 
sumptions thus  attending  it  are  not  open  to  rebut- 
tal in  an  action  at  law.  It  is  this  unassailable 
character  which  gives  to  it  its  chief,  indeed  its 
only  value,  as  a  means  of  quieting  its  possessor  in 
the  enjoyment  of  the  lands  it  embraces."  {Polk  v. 
Wendall,  9  Cranch.  [U.  S.],  87;  Cofield  v.  McClelland^ 
16  Wall.  [U.  S.],  331 ;  Moffat  v.  United^  States,  112 
U.  S.,  24,  5  Sup.  Ct.  Rep.,  10.)  The  principle  is  also 
recognized  in  Van  Sant  v.  Butler^  19  Neb.,  351. 
The  supreme  court  of  Colorado  has  said  on  this 
same  subject:  "The  doctrine  announced  was  that 
the  deed  upon  its  face  purported  to  have  been 
issued  in  pursuance  of  law,  and  was  therefore 
only  assailable  in  a  direct  proceeding  to  set  it 
aside.  Another  proposition  insisted  upon  is  that 
it  was  admissible  to  attack  the  Hughes  deed  for 
fraud  in  its  execution,  and  for  this  purpose  the 
offer  to  prove  that  Hughes  had  never  filed  upon 
the  lot  in  question  should  have  been  allowed.  The 
fraud  alluded  to  is  imputed  to  the  probate  judge. 
The  language  of  counsel  is:  That  the  action  of 
Downing   in   issuing   the   deed   in   question   to 
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Hughes  was  a  fraud  upon  the  rights  of  plaintiff  in 
this  case,  will  hardly  be  questioned/  Whether 
this  charge  be  true  or  not,  the  proposition  that 
upon  this  ground  the  validity  of  the  deed  was  ex- 
aminable in  an  action  of  this  character  is  in  con- 
flict with  the  leading  cases  on  the  subject.  The 
doctrine  is  established  by  numerous  decisions  of 
the  supreme  court  of  the  United  States  that, 
should  the  officers  of  the  land  department,  in  issu- 
ing a  patent,  err  in  respect  to  their  duty  as  to 
questions  of  fact  or  law,  or  even  act  from  corrupt 
motives,  the  patent  cannot  be  collaterally  at- 
tacked for  such  cause,  if  upon  any  state  of  facts 
tlie  patent  might  have  lawfully  issued;  and  that 
against  collateral  attack  it  will  be  presumed  the 
necessary  facts  existed.  Parties  aggrieved  by  such 
error  or  fraud  must  resort  to  a  direct  proceeding 
to  set  aside  the  patent.^^  {Chever  v.  Horner^  11 
Colo.,  72  and  cases  cited.) 

It  is  settled  doctrine,  well  supported  by  both 
authority  and  reason,  that  from  the  existence  of 
the  patent  evidencing  the  grant  the  presumption 
arises  that  all  the  acts  have  been  performed  and 
all  the  necessary  facts  have  been  shown  to  exist 
by  the  party  to  whom  it  was  made,  which  were 
prerequisites  to  its  existence,  and  that  the  proper 
officers  have  examined  and  adjudicated  the  ques- 
tion of  the  right  of  the  applicant,  and  the  patent, 
the  evidence  of  such  determination,  is  unassail- 
able collaterally.  The  patent  in  this  case  ran  to 
the  trustees  of  the  city  of  Grandview,  and  the 
deeds,  purporting  to  convey  title  to  the  various 
claimants  of  lots  and  undivided  interests  in  the 
"Stone  Quarry  Reserve,"  were  signed  "A.  B. 
Moore,  chairman."  The  recitals  of  these  deeds,  or 
such  as  we  need  notice,  were  as  follows: 
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"This  indenture,  made  this  fifth  day  of  March, 
in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty-nine,  witnesseth:  That  whereas  the 
congress  of  the  United  States  passed  an  act  enti- 
tled *  An  act  for  the  relief  of  citizens  of  towns  upon 
the  lands  of  the  United  States,  under  certain  cir- 
cumstances,' approved  May  23,  A.  D.  1844; 
.  "And  whereas  the  legislative  assembly  of  the 
territory  of  Nebraska,  under  and  in  pursuance  of 
said  act  of  the  said  congress,  passed  an  act  enti- 
tled ^An  act  regulating  the  disposal  of  lands  pur- 
chased in  trust  for  town  sites,'  approved  February 
10,  A.  D.  1857; 

"And  whereas  the  trustees  of  the  city  of  Grand- 
view  have  paid  for  and  received  a  title  from  the 
United  States  in  trust  for  the  occupants  and  own- 
ers of  the  lots  and  pieces  of  land  in  the  city  of 
Grandview  and  territory  of  Nebraska,  which  city 
it  located  upon — [Here  follows  a  description  of 
the  land]: 

"Now,  therefore,  by  virtue  of  the  power  in  said 
board  of  trustees  vested  by  the  two  several  acts  as 
such  trustees  aforesaid,  the  said  trustees  of  the 
city  of  Grandview,  in  consideration  of  the  prem- 
ises and  of  the  sum  of  twenty-nine  (being  one- 
tenth  of  the  costs  of  entry)  dollars  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,  do 
by  these  presents  convey  unto — [Here  follows  the 
name  of  the  grantee  and  description  of  the  prop- 
erty conveyed]. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  this  fifth  day  of  March,  A.  D.  1859,  by  au- 
thority of  the  said  board  of  trustees. 

"Andrew  B.  Moore, 
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It  is  argued  by  counsel  for  plaintiff  in  error  that 
inasmuch  as  the  instruments  state  that  they  are 
executed  under  and  by  virtue  of  the  provisions  of 
the  act  of  1857,  this  must  be  accepted  as  true  and 
binding,  and  further,  since  the  act  of  congress  re- 
quired the  deeds  to  be  executed  in  conformity  to 
the  rules  and  regulations  prescribed  by  the  legis- 
lative assembly  of  states  and  territories,  and  if 
not  so  executed  they  should  be  void  and  of  none 
effect,  and  the  territorial  act  of  1857  prescribed 
that  the  conveyances  therein  provided  for  should 
be  made  by  the  mayor  of  the  town,  if  incorpo- 
rated, and  if  not  incorporated,  by  the  county 
commissioners,  these  deeds,  being  executed  by 
neither,  were  void  unless  the  word  mayor  in  the 
act  be  construed  as  a  generic  term,  and  as  such  to 
include  the  chairman  of  the  board  of  trustees  of.  a 
town  or  city,  and  if  this  last  view  be  entertained, 
that  it  devolved  upon  the  parties  introducing  the 
deeds,  and  whose  success  depended  on  their  va- 
lidity in  order  to  establish  it,  to  show  that  the 
chairman  of  the  board  of  trustees  of  the  city  of 
Grandview  possessed  such  authority  and  was 
empowered  or  required  to  perform  acts  and 
duties  which  usually  appertain  to  the  oflSce  of 
mayor  of  a  city,  and  thus  bring  him  within  the 
scope  of  such  appellation,  viewed  as  a  generic 
term.  This  argument  is  not  tenable.  It  must  be 
remembered,  as  we  have  hereinbefore  stated  and 
shown,  that  by  an  act  of  the  territorial  legislature, 
passed  in  1858,  the  act  of  1857  was  repealed,  and 
these  deeds  were  all  executed  subsequent  to  the 
passage  of  the  act  of  1858.  At  the  time,  then,  of 
the  making  of  these  deeds,  the  law  of  1857  had  no 
further  existence.  The  date  of  the  entry  of  the 
land  does  not  appear  in  the  record.  The  date  of 
64 
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the  patent  is  April  1,  1859,  so  we  cannot  say 
whether  the  entry  was  made  during  the  life  of  the 
act  of  1857,  or  after  the  enactment  of  the  law  of 
1858  on  the  subject;  but  however  this  may  have 
been,  at  the  date  of  the  conveyances  in  question 
the  act  of  1858  was  in  force  and  the  law  of  1857 
did  not  exist,  had  been  repealed,  and  the  recital  in 
the  deeds  refen'ing  to  the  act  of  1857  as  the  basis 
or  source  of  authority  for  their  execution  had  no 
other  or  greater  force  or  effect  than  if  there  had 
been  no  recital,  no  reference  to  any  law  as  author- 
izing the  performance  of  the  act  of  making  the 
deeds.  If  there  had  been  no  recital  of  the  au- 
thority it  would  not  have  invalidated  the  deeds. 
{Bvrbank  i\  Ellis^  7  Neb.,  156.)  The  deeds  must  be 
viewed  as  executed  under  the  authority  and  pro- 
visions of  the  act  of  1858. 

It  is  insisted  that  it  should  have  been  shown 
that  the  city  of  Grandview  had  been  incorporated 
and  that  the  parties  to  whom  transfers  had  been 
made  were  occupants  of  the  premises  or  portions 
of  the  property  conveyed  to  them,  or,  in  other 
words,  it  was  necessary  that  proof  be  made  that 
the  parties  to  whom  the  dee<ls  were  made  were 
the  proper  ones;  that  all  the  acts  to  be  performed 
had  been  done  or  the  facts  required  to  exist  by 
the  statute  were  existent  at  the  time  of  the  exe- 
cution of  the  deeds.  These  were  matters  to  be 
investigated  and  determined  by  the  person  hold- 
ing the  trust  and  upon  whom  it  devolved  as  a 
duty,  on  demand  by  the  proper  party,  to  make  a 
deed^ — in  this  case  the  chairman  of  the  board  of 
trustees  of  the  city, — and  his  settlement  of  the 
(luestions  was  not  subject  to  collateral  attack.  As 
^yRH  said  in  the  decision  of  the  case  of  Taylor  r. 
Winona  d  St.  P.  B.  Co.y  4tl  N.  W.  Rep.  [Minn.],  453, 
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"The  execution  of  a  deed  of  a  part  of  the  town 
site  by  the  judpe,  who  is  trustee  for  that  purjmse, 
is  analogous  to  the  grant  of  a  patent  by  that  de- 
partment of  tlie  government  wliose  province  it  is 
to  supervise  the  various  steps  necessary  to  be 
taken  to  obtain  title.  The  execution  of  a  deed  bv 
the  judge  is  in  the  nature  of  an  official  declaration 
and  determination  by  him  that  all  the  require- 
ments preliminary  to  the  execution  of  the  deed 
have  been  complied  with,  and  that  the  person  to 
whom  it  is  issued  is  the  person  entitled  to  it. 
The  doctrine  of  presumptions  in  favor  of  official 
acts  obtains, — that  the  judge  did  his  duty  in  all 
respects  and  had  reciuired  the  grantee  to  show  by 
legal  proofs  that  he  was  the  party  entitled  to  a 
deed  and  that  he  had  complied  with  all  the  nec- 
essary prerequisites  to  its  execution.  Moreover, 
when  a  trustee  in  whom  is  vested  the  land  consti- 
tuting a  town  site,  in  trust  for  the  occupants,  has 
executed  a  deed  of  a  parcel  of  such  land  to  one 
claiming  to  be  a  beneficiary  of  the  trust,  no  one 
who  is  not  a  beneficiary  of  the  trust,  but  a  mere 
stranger  to  the  title,  as  is  the  defendant  here, 
can  call  in  question  the  validity  or  regularity  of 
such  conveyance,  or,  by  subsequent  intrusion  upon 
the  possession,  acquire  any  right  to  inquire  into 
or  litigate  the  question  whether  all  the  steps  re- 
quired by  law  were  taken,  or  whether  the  party 
to  whom  the  deed  was  executed  was  the  person 
entitled  thereto.  {Andcrffon  r,  Bartels,  7  Colo.,  25(>; 
Murray  v.  IlohsoUj  10  Colo.,  66;  Chever  r.  Ifornvr, 
11  Colo.,  68;  Matheics  v.  Buckingham,  22  Kan.,  166; 
Minq  r.  Fooie,  23  Pac.  Rep.  [Mon.],  515;  Whittlesey 
r.  Hoppcnyan,  72  Wis.,  140;  ^"^tnelting  Co.  r.  Kemp, 
104  T^.  S.,  640;  Coficld  v.  MvVMland,  16  Wall.  [U. 
S.],  331/'     Tucker  v.  Chicago,  ^t  P:,  M.  d  O.  R,  Co., 
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()5  N.  W.  Rep.  [Wis.],  515;  Tjamm  v.  Chicago,  St.  P., 
J/,  d-  O.  R.  Co.,  4.1  N.  W.  Rep.  [Minn.],  455.)  Nor 
was  it  necessary  to  prove  the  organization  of  the 
city  in  order  to  make  the  deeds  properly  receiva- 
ble in  evidence.  {Mathews  v.  Buckingham^  22  Kan., 
166.) 

It  is  contended  that  it  was  necessary  for  the 
parties  depending  on  the  deeds  from  the  trustees 
of  the  city  as  evidence  of  title,  to  show  that  A.  B. 
M(;ore  who  signed  the  conveyance  was  chairman 
of  the  board  of  trustees,  before  they  should  have 
been  received  in  evidence,  or  at  least  before  in- 
structing the  jury  that  they  were  competent  evi- 
dence and  established  one  link  in  the  chain  of 
title.  This  was  not  one  of  the  facts,  the  existence 
of  which  as  a  prerequisite  to  the  execution  of  the 
transfer,  he  determined  before  making  the  con- 
veyances. We  have  herein  quoted  portions  of  one 
of  the  deeds,  and  it  was  agreed  that  in  such  state- 
ment as  we  have  copied  they  were  all  similar;  and 
it  will  be  remembered  that  it  was  not  recited  in 
the  deed  that  A.  B.  Moore  was  chairman  of  the 
board  of  trustees,  and  he  signed  it  "A.  B.  Moore, 
chairman,"  with  no  statement  indicating  of  what 
body  or  organization  he  was  chairman,  and  no  ref- 
erence to  the  board  of  trustees  of  the  city  of 
(irandview,  unless  it  should  be  said  that  the  deed, 
being  one  which,  according  to  its  recitals,  was 
made  by  such  trustees,  and  he  signing  it  as  "chair- 
man," it  must  be  presumed  to  be  as  such  ofRcer  of 
the  board  stated  in  the  deed.  Had  the  recital  of 
the  capacity  in  which  he  executed  the  deeds  ap- 
jieared  therein,  or  after  his  signature,  it  would 
have  proved  no  more,  as  against  plaintiff  in  error, 
than  that  he  claimed  to  have  executed  them  as 
such  oflScer.     It  would  not  have  been  proof  of  the 
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fact  that  he  was  such  chairman.  The  acknowledg- 
ment identified  Moore  as  chairman  of  the  board  of 
trustees  of  Grandview  city,  but  this  was  but  for 
the  purposes  of  the  acknowledgment,  which  was 
no  part  of  the  deed,  and  was  not  substantive  proof 
of  the  fact  as  an  independent  fact.  During  the 
trial  there  was  introduced  in  evidence,  over  the 
objection  of  the  plaintiff  in  error,  "Page  14,  Book 
of  Corporation  of  Grandview,"  which,  from  its 
statements,  would  seem  to  be  the  minutes  of  the 
proceedings  at  a  meeting  of  the  board  of  trustees 
of  the  city  of  Grandview,  and  that  among  other 
things  which  transpired  at  the  meeting  of  date 
August  4, 1858,  A.  B.  Moore  was  appointed  chair- 
man. This  was  identified  by  but  one  witness,  who 
was  asked:  "Q.  You  remember  an  organization 
known  as  the  Grandview  Company?"  to  which  he 
answered:  "A.  Yes,  sir,"  and  his  examination  was 
continued  in  part  as  follows:  "Q.  Were  you  a 
member  of  it?  A.  I  was."  He  was  shown  a  book 
and  stated:  "That  is  the  minutes  or  records  of  the 
meetings  and  transactions  of  the  company — of  the 
board  of  trustees;"  and  again,  in  answer  to  a 
question  propounded  by  counsel  for  plaintiff  in 
error,  he  answered:  "I  know  that  it  is  the  book 
of  the  re<ords  of  the  transactions  of  the  (*om- 
pany;"  and  again:  "Why,  it  is  the  records  of 
the  proceedings  of  the  company — the  Grandview 
Company — kept  by  the  secretary  or  secretaries 
of  that  company."  From  which  it  will  be  gath- 
ered that  the  page  of  the  book  introduced  in  evi- 
dence was  not  identified  as  being  the  minutes  of 
a  meeting  of  the  board  of  trustees  of  the  city  of 
Grandview,  but  of  the  "Grandview  Company," 
and  was  not  competent  as  evidence  of  the  proceed- 
ings of  the  board  of  trustees  of  the  city  of  Grand- 
view.     This  witness  also  testified  that  he  was  a 
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member  of  the  Grandview  Company,  and  at  one 
time  its  secretary;  he  thought  its  last  one;  that 
he  knew  who  was  chairman  of  the  board  of  trus- 
tees of  the  company;  that  it  was  A.  B.  Moore  and 
that  there  was  never  any  other.  Proof  that  A.  B. 
Moore  was  chairman  of  the  board  of  trustees  of 
an  organization  called  the  Grandview  Company 
had  no  relevancy  or  competency  in  this  case. 
Unless  he  was  chairman  of  the  board  of  trustees  of 
Grandview  city  he  had  no  power  or  authority  to 
act  and  execute  the  deeds  transferring  the  title, 
held  in  trust  by  the  board,  to  the  beneficiaries  of 
the  trust,  and  without  proof  that  he  w^as  such 
chairman  the  deeds  were  not  evidence  of  the  con- 
veyance of  the  title.  There  being  no  proof  of  the 
fact  of  his  chairmanship  of  the  board  of  trustees 
of  the  city  of  Grandview,  the  court  erred  in  in- 
structing the  jury  that  the  defendants  in  error 
had  shown  a  complete  title,  as  these  deeds  signed 
by  "A.  B.  Moore,  chairman,"  constituted  an  indis- 
pensable link  in  the  chain  of  each  title  to  be 
proved. 

On  the  facts  or  circumstances  involved  in  the 
S('<*()nd,  or  affirmative  defense,  viz.,  adverse  pos- 
se^  sion  for  a  sufficient  length  of  time  to  bar  any 
action  for  recovery  of  the  possession  or  title  of 
the  premises,  we  will  not  now  comment.  As  there 
must  be  a  new  trial  and  they  must  again  be  sub- 
mitted to  the  jury  or  a  trial  judge  for  determina- 
tion, a  discussion  of  them  at  this  time  is  unneces- 
sary and  might  be  prejudicial  to  the  rights  of  one 
or  the  other  of  the  parties  in  another  trial.  The 
judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Re^^rsed  and  remaxded. 
Irvine,  C,  took  no  part  in  the  decision. 
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right  to  terminate  the  lease.    Estabrook  v.  Sterenmn,  206 

Assault. 

Evidence  held  sufficient  to  sustain  a  conviction.  Wclh 
V.  State 74 

Assignments.    See  Mortgages,  1. 

An  assignment  by  contractors  for  a  county  building. 
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of  all  their  interests  in  warrants  or  vouchers  due 
them  from  the  county,  was  held  not  to  include  money 
subsequently  earned  by  them  under  their  contract. 
Ryan  v.  Douglas  County 10 

Assumpsit.    See  Attorney  and  Client,  4. 

Attachment.    See  Damages,  3.    Garnishment. 

1.  An  affidavit  setting  forth  the  grounds  for  attach- 
ment in  the  language  of  the  statute  is  sufficient. 
Bumham  v,  Ramge 175 

2.  Rights  of  attaching  creditors  as  against  creditors 
claiming  under  chattel  mortgages.  Commercial  Nat. 
Bank  v.  Merchants  Exchange  Nat,  Bank 217 

Attorney  and  Client. 

1.  Five  thousand  dollars  was  held  to  be  a  reasonable 
attorney's  fee  under  the  facts  stated  in  the  opinion. 
Ryan  v,  Douglas  County 19 

2.  An  attorney's  fee  cannot  be  taxed  under  sec.  22,  ch. 
50,  Comp.  Stats.,  in  a  case  prosecuted  by  the  county 
attorney.    Homherger  v.  State 41 

3.  An  attorney  employed  to  collect  a  debt  cannot, 
without  further  authority,  release  the  debtor,  except 
upon  payment  of  the  money  in  full.    Smith  v.  Jones,  108 

4.  In  a  suit  against  attorneys  for  moneys  collected,  a 
recovery  for  damages  resulting  from  their  unau- 
thorized appearance  in  an  action  independent  of  the 
collection  cannot  be  sustained.    Scott  v.  Kirsehbaum,  331 

Attorneys. 

The  rule  that  physicians  must  possess  and  exercise  an 
ordinary  degree  of  skill  in  practicing  their  profes- 
sion applies  to  attorneys.    Oriswold  v.  Hutchimon.,  734 

Banks  and  Banking.    See  State  Treasurers. 

Liability  of  bank  in  discounting  drafts  for  the  value 
of  stock  shipped  to  commission  merchants.  Burke 
V.  Utah  Nat.  Bank 247 

Bastardy. 

1.  Evidence  of  complainant's  unchastity  outside  the 
period  of  gestation  is  irrelevant.    Davison  r.  Cruse,  829 

2.  The  probable  duration  of  the  period  of  gestation  is 
a  question  of  fact  to  be  shown  by  proper  evidence 
in  each  case  where  the  question  is  material.    Id. 

3.  A  mere  preponderance  of  the  evidence  is  sufficient 
to  sustain  a  verc  it  of  guilty.    Id, 
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Bill  of  Exc€it>tion8.    See  Review,  18-23. 

1.  A  bill  of  exceptions  not  authenticated  by  the  clerk 
of  the  district  court  will  be  disregarded  in  the  su- 
preme court.    Felher  t?.  Oooding 38 

Childerson  t\  Childerson 162 

First  Nat.  Batik  of  Oreenwood  v.  Cma  County 172 

Romberg  r.  Fokken 198 

Union  P.  R.  Go.  v.  Kinney 393 

Wood  V.  Gerhold 397 

2.  A  bill  of  exceptions  not  authenticated  according  to 
statute  will  be  disregarded  upon  review.  Andres  r. 
Kridlcr    585 

3.  A  bill  of  exceptions  will  not  be  considered  in  the 
supreme  court  unless  certified  to  be  the  original  or 

a  copy.    Sieherling  v.  Fletcher 847 

4.  Where  a  new  trial  has  been  granted,  the  time  to 
prepare  a  bill  of  exceptions  preserving  the  evidence 
on  the  first  trial  is  fixed  at  the  latest  by  the  term 
at  which  the  motion  for  a  new  trial  was  sustained. 
>itate  r.  Ambrose. •. 235 

5.  A  bill  of  exceptions  lawfully  settled  and  allowed  is 
a  necessary  part  of  a  record  for  the  consideration  of 
assignments  in  relation  to  errors  occurring  at  the 
trial  in  the  lower  court.    Oltmanns  r.  FindUiy 289 

6.  Where  ddcuments  have  been  omitted  from  a  bill  of 
exceptions  through  the  fault  of  defendant  in  error, 
plaintiff  in  error  may  be  permitted  to  withdraw  it 
from  the  supreme  court  for  the  purpose  of  present- 
ing to  the  trial  Judge  an  application  for  amendment. 
Macfarland  r.  West  Side  Improremvnt  Ass'n 662 

Bills  and  Notes.    See  Negotiable  Instruments.    State 
Treasurers,  7. 

Bills  of  Lading.    See  Carriers,  4,  5. 

Bonds.    See  Indemnity  Bonds.    Res  Judicata,  2. 

1.  The  state  is  not  entitled  to  concurrent  remedies 
upon  the  bonds  of  successive  officers  to  enforce  the 
same  liability.    State  r.  Hill 459 

2.  An  averment  by  a  surety  that  if  the  bond  was  ever 
delivered,  it  was  in  violation  of  an  agreement  that 
he  signed  upon  condition  the  principal  should  also 
sign,  was  held ^to  be  an  admission  of  delivery.    Id. .  456 

8.  Where  an  officer  writes  his  name  in  the  body  of  his 
official  bond  and  subscribes  his  oath  of  office  in- 
dorsed thereon,  the  bond  Is  valid  and  binding  after 
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delivery,  acceptance,  and  approval,  though  he  Inad- 
vertently omitted  to  attach  his  final  signature.  Id.,  457 
4.  Petition  held  to  state  a  cause  of  action  in  a  suit  on 
a  bond  for  the  performance  of  a  contract  requiring 
a  builder  to  pay  the  laborers  and  material-men. 
Fitzgerald  v.  McClay 816 

Building  Contracts.    See  Assignments. 

Burden  of  Proof.     See  Master  and  Servant,  3. 

Burglary. 

Evidence  held  sufficient  to  sustain  a  conviction.    Bu»h 
.  r.  State 642 

Canal  Companies.    See  Statutes,  1,  2. 

Carriers.     See  Railroad  Companies. 

1.  A  shipper  who  cares  for  his  cattle  in  transit  and 
travels  on  a  drover's  pass  is  not,  while  accompany- 
ing his  stock,  entitled  to  all  the  rights  and  privi- 
leges of  ordinary  passengers.    Omaha  ik  R.  Y.  R.  Co. 

V.  Crow  84 

2.  A  shipper  who  cares  for  his  cattle  in  transit  and 
travels  on  a  drover's  pass  does  so  under  the  im- 
plied condition  that  he  will  submit  to  whatever  in- 
conveniences are  necessarily  incident  to  his  under- 
taking.   Id. 

3.  The  question  as  to  negligence  and  contributory 
negligence  is  for  the  Jury  in  an  action  against  a 
carrier  for  the  death  of  a  shipper  who  traveled  on 
a  drover's  pass  and  accompanied  and  cared  for  his 
cattle  on  the  way.    /(/ 85 

4.  A  carrier  delivering  property  to  any  one  except  the 
owner  and  holder  of  the  bill  of  lading  is  liable  for 
resulting  loss.     Union  Stock  Yarda  Co.  r.  AVeHtcutt...  300 

5.  Directions  in  a  bill  of  lading  to  notify  a  certain 
person  of  the  arrival  of  the  goods  do  not  authorize 
the  carrier  to  deliver  the  consignment  to  such  per- 
son without  the  production  of  the  bill  of  lading.   Id. 

Chattel  Mortgages.  See  Partnership,  3,  4.  Sales,  5. 
1.  In  a  suit  by  a  creditor  to  subject  to  the  payment  of 
his  claim  the  debtor's  goods  in  possession  of  agents 
of  other  creditors,  plaintiff  did  not  disclose  a  right 
superior  to  that  of  defendants'  by  merely  showing 
that  they  took  possession  of  the  goods  and  were 
disposing  of  them  under  defective  chattel  mort- 
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gages.     Commercial   Sat.    Bank   t?.    Merchants   Ex- 
change Nat.  Bank  217 

2.  The  title  to  mortgaged  chattels  remains  in  the 
mortgagor  until  divested  by  foreclosure.    Murray  r. 

Loushman  256 

Strahle  v.  First  "Sat.  Bank  of  Slauton 321 

8.  A  mortgagee's  right  to  the  use  of  the  chattels,  in 
the  absence  of  a  special  agreement,  is  merely  an 
incident  to  foreclosure  proceedings.  Murray  r. 
Loushman  256 

4.  A  mortgagee  who  takes  possession  of  the  chattels 
and  retains  them  an  unreasonable  time  before  fore- 
closing his  lien  is  liable  to  the  mortgagee  for  their 
use.    Id, 

5.  A  mortgagee  who  fails  to  comply  with  the  statutory 
requirements  relating  to  foreclosure  is  liable  to  the 
mortgagor  for  the  value  of  the  property,  less  the 
mortgage  lien.    Callen  r.  Rose 638 

6.  One  who  accepted  from  a  joint  owner  a  chattel 
mortgage  upon  a  threshing-machine  incumbered  by 
an  unrecorded  purchase-money  mortgage  of  which 
the  former  had  no  knowledge,  held  a  mortgagee  in 
good  faith  within  the  meaning  of  sec.  14,  ch.  32, 
Comp.  Stats.    IState  Bank  of  Lushton  v.  Kelley 678 

7.  A  mortgagee  in  good  faith  within  the  meaning  of 
sec.  14.  ch.  32,  Comp.  Stats.,  is  one  who  takes  a 
mortgage  to  secrue  a  debt  without  notice  of  other 
existing  claims  against  the  mortgaged  property.  Id, 

Clerk  of  DiBtrlct  Court. 

Where  the  instructions  of  the  court  are  attacked  as 
erroneous  they  should  be  authenticated  by  the  clerk 
in  his  transcript  for  review.    Burlingim  i\  Baders..  204 

Collateral  Attack.    See  Corporations,  3.    Puhlic  La>'D8. 

Commercial  Paper.    See  State  Treasurers,  7. 

CommlsBlon  Merchants.    See  Indemnity  Bonds. 

Compromise  and  Settlement.    See  Mortgages,  4.    State 
Treasurers,  6. 

1.  Unaccepted  propositions  of  compromise  are  inad- 
missible in  evidence.    Callen  v.  Itosc 638 

2.  A  debtor  receipting  for  money  tendered  upon  con- 
dition of  its  acceptance  in  satisfaction  of  the 
amount  in  dispute,  though  protesting  that  more  is 
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due,  accepts  the  condition,  and  cannot  recover  the 
balance  claimed.    Treat  r.  Price 876 

3.  The  fact  that  the  sum  paid  in  satisfaction  of  a  dis- 
puted claim  is  only  the  amount  the  debtor  concedes 
to  be  due,  does  not  invalidate  the  settlement.    Id. 

4.  Avoiding  delay,  litigation,  and  expense  of  an  ac- 
counting may  constitute  a  consideration  for  a  set- 
tlement by  the  payment  and  receipt  of  the  sum  the 
debtor  admits  to  be  due.    Id. 

5.  The  terms  of  a  receipt  for  money  tendered  upon 
condition  of  its  acceptance  in  satisfaction  of  the 
amount  In  dispute,  and  the  refusal  of  payor's  agent 
to  pay  the  money  before  the  signing  of  the  receipt, 
held  notice  to  the  creditor  that  the  agent  had  no  au- 
thority to  make  payment  except  upon  the  condition 
of  the  tender.    Id. 

GonBideration.    See  Compromise  and  Settlement,  4. 
Contracts,  4-6. 

Constitutional  Law. 

Ej^tradit'wn. 

1.  It  is  not  a  violation  of  the  federal  constitution  to 
prosecute  a  fugitive  for  an  extraditable  offense 
other  than  that  for  which  he  was  extradited  from 
another  state,  without  first  giving  him  an  oppor- 
tunity to  return  thereto.    State  v.  Leidigh 126 

Titles  of  Bills. 

2.  The  canal  act  (Session  Laws,  1895,  ch.  71)  Is  uncon- 
stitutional, the  subject  not  being  clearly  expressed 
in  the  title.  State  t\  County  Commissioners  of 
Douglas  County  429 

Police  Poxoers. 

3.  The  legislative  power  to  subserve  the  public  welfare 
by  regulations  in  the  interest  of  health  and  safety 
is  inherent  in  the  sovereignty  of  the  state  and  can- 
not be  bartered  away  by  contract  or  otherwise. 
Chicago,  B.  d  Q.  R.  Co.  v.  State 550 

4.  The  power  to  subserve  the  public  welfare  by  regu- 
lations in  the  interest  of  health  and  safety  may  be 
asserted  directly  by  the  legislature  or  delegated  to 
municipal  corporations  or  other  agencies.    Id. 

5.  The  essential  quality  of  police  power  as  a  govern- 
mental agency  is  that  it  imposes  upon  persons  and 
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property  burdens  designed  to  promote  the  safety 
and  welfare  of  the  public  at  large.    Id 549 

6.  The  legislature  cannot,  under  the  guise  of  police 
regulations,  arbitrarily  Invade  personal  rights  or 
private  property.    Id. 

7.  "Due  process  of  law"  does  not  necessarily  imply  a 
hearing,  by  one  whose  property  is  taken  or  dam- 
aged for  public  use,  according  to  established  prac- 
tice in  courts.    Id 550 

8.  "Due  process  of  law"  is  satisfied  whenever  an  op- 
portunity is  afforded  to  invoke  the  equal  protection 
of  the  law  by  Judicial  proceedings  appropriate  for 
the  purpose  and  adequate  to  secure  the  object 
sought  to  be  attained.    Id. 

9.  Courts  should  not  interfere  to  prevent  the  enforce- 
ment of  statutes  on  account  of  a  mere  difference  of 
opinion  between  them  and  the  legislature  respecting 
the  wisdom  or  necessity  of  particular  measures.   Id, 

10.  Section  48,  ch.  12^/,  Comp.  Stats.,  authorizing  the  city 
of  Omaha  to  require,  by  ordinance,  railroad  com- 
panies to  construct  and  keep  in  repair  viaducts  over 
streets  crossed  by  their  tracks,  is  a  valid  exercise  of 
police  power.    Id, 

11.  An  ordinance  requiring  the  reconstruction  by  two 
railroad  companies  of  specific  portions  of  a  viaduct 
previously  erected  by  them  Jointly  with  the  city  of 
Omaha  held  not  to  violate  prior  contract  obliga- 
tions.   Id. 

Juriftdiction  of  Supreme  Court. 

12.  It  is  not  within  the  power  of  the  legislature  to  con- 
fer upon  the  supreme  court  original  Jurisdiction 
over  subjects  not  enumerated  in  the  constitution. 
State  V.  Hall 579 

Contempt. 

1.  County  ofllcers  may  be  punished  for  refusing  to 
obey  a  nwndamus  ordering  them  to  pay  a  Judg- 
ment, though  the  Judgment  is  void.   Boasen  r.  State,  245 

2.  To  constitute  a  publication  contemptuous,  it  must 
refiect  upon  the  conduct  of  the  court  in  reference  to 
a  pending  case,  and  tend  to  infiuence  the  decision, 
or  obstruct.  Interrupt,  or  embarrass  the  administra- 
tion of  Justice.    Rosetcater  v.  State 630 
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3.  Where  a  newspaper  article  Is  susceptible  of  an  in- 
nocent construction,  requires  an  innuendo  to  apply 
its  meaning  to  the  court,  and  the  language  is  not 
shown  to  have  been  employed  in  a  culpable  sense, 
the  publisher  is  not  liable  for  contempt.    Id, 

Contracts.    See  Constitutional  Law,  3.    Principal,  and 
Surety,  2,  4. 

1.  The  term  "due"  does  not  Include  contingent  liabili- 
ties which  may  ripen  into  absolute  indebtedness 
upon  the  future  performance  of  contract  obliga- 
tions.   Ryan  t\  Doiifflas  County 9 

2.  A  contract  cannot  be  rescinded  in  part  on  account 

of  fraud,  and  ratified  in  part.  Baum  Iron  Co.  v.  Burg,    21 

3.  Defendants  held  not  liable  on  a  conditional  agree- 
ment to  pay  plaintiff  a  certain  sum  upon  completion 

of  a  contract  with  others.    Barsby  r.  Warren 275 

4.  A  contract  to  employ  one  so  long  as  the  employer's 
works  are  kept  running,  or  until  the  employe  shall 
see  fit  to  quit,  in  consideration  of  the  release  of  the 
latter's  claim  for  damages,  is  not  void  for  uncer- 
tainty, for  want  of  mutuality,  or  as  being  within 
the  statute  of  frauds.    Carter  White  Lead  Co.  v.  Kin- 

Un , 409 

5.  To  sustain  a  contract  having  for  a  consideration  the 
release  of  a  claim  for  damages  against  the  prom- 
isor it  is  not  necessary  that  the  claim  should  be 
one  which,  on  litigation,  would  prove  valid.    Id....  410 

6.  Where  the  consideration  is  sufficient,  one  party  to  a 
contract  may  obligate  himself  for  a  definite  or  in- 
definite period,  and  the  other  party  may  at  the  same 
time  have  the  option  of  terminating  it  at  will.    Id. 

7.  Agreement  held  to  be  one  by  which  a  Judgment 
creditor  bound  himself  to  exhaust  the  property  of 
one  Judgment  debtor  before  proceeding  against  that 

of  another.     Oihson  v.  McClay 900 

Conversion.    See  Parties,  3.    Set-Off  and  Counteb- 
Claim. 

Conveyances.    See  Deeds. 

Corporations. 

1.  The  attempt  in  chapter  71,  Session  Laws,  1895,  to 
make  a  canal  company  a  corporation  was  nugatory, 
being  an  attempt  to  amend  the  general  corporation 
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law  without  a  reference  to  Its  provisions  In  the 
amendatory  act.  8tate  v.  County  Cotnmissioners  of 
Douglas  County , 428 

2.  Rights  of  action  under  sec.  139,  ch.  16,  Comp.  Stats., 
abated  with  the  repeal  of  said  section  without  a 
saving  clause.    Hogue  v.  Capital  Nat,  Bank 929 

8.  Persons  contracting  with  a  de  facto  corporation  re- 
lying upon  its  corporate  credit,  where  it  has  been  In 
existence  for  a  considerable  time,  cannot  assail  its 
corporate  character  collaterally  in  order  to  hold  its 
stockholders  liable  for  its  failure  to  become  a  de 
jure  corporation.    Id, 

Costs. 

1.  An  attorney's  fee  cannot  be  taxed  against  defendant 
under  sec.  22,  ch.  50,  Comp.  Stats.,  in  a  case  prose- 
cuted by  the  county  attorney.    Hornberger  v.  State. .     40 

2.  Money  paid  into  court  for  a  party  cannot  be  applied 
to  the  payment  of  the  fees  of  the  sheriff  for  serving 
process  for  the  other  party.    Van  Etten  v  Cobum. . .  283 

3.  A  Judgment  for  costs  is  not  one  from  which  appeal 

or  error  will  lie.    Bamhouae  v.  Village  of  Adams 761 

4.  A  mere  Judgment  for  costs  of  suit  Is  not  a  final 
order.    Little  v.  Oamhle 828 

Counties.     See  Assignments.     Corporations,  1.     High- 
ways. 

1.  Abortive  ballots  should  not  be  counted  for  the  pur- 
pose of  making  up  the  grand  total  of  the  votes  cast 
at  an  election  on  a  proposition  to  relocate  a  county 
seat.    State  v.  Roper 417 

2.  More  than  three-flfths  of  the  number  of  valid  bal- 
lots upon  a  proposition  to  relocate  the  county  seat 
of  Red  Willow  county  having  been  in  favor  of  Mc- 
Cook,  that  city  became  the  county  seat.    Jd, 

County  Court. 

A  county  court  has  power  to  remove  a  guardian,  upon 
notice,  when  he  has  become  unsuitable  or  incapable 
of  discharging  his  trust.    Crooker  v.  Smith .*. . .  102 

County  Seat.    See  Counties. 

County  Treasurers.    See  Office  and  Officer,  1. 

Courts.     See  Constitutional  Law,  9. 

1.  A  stipulation  transferring  a  case  was  held  equiva- 
lent to  a  dismissal  in  the  county  court  and  a  recom- 
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mencement  conferring  jurisdiction  upon  the  district 
court  wherein  the  pleadings  were  refiled,  though  the 
county  court  had  no  Jurisdiction.  Lundgren  v. 
Crum 242 

2.  The  original  jurisdiction  of  the  supreme  court  is 
restricted  to  cases  relating  to  the  revenue,  civil 
cases  to  which  the  state  is  a  party,  mandamus,  quo 
icarranto,  and  habeas  corpus.    State  v.  Hall 579 

Creditors'  Bill.    See  Estoppel,  1.    Partnership,  3,  4. 

Criminal  Law.    See  Instructions,  14-18. 

1.  Harmless  error  in  an  instruction  is  not  ground  for 
reversal.    Hornberger  v.  State 40 

2.  Where  the  evidence  will  warrant  a  conviction  it  Is 
not  error  to  refuse  to  direct  a  verdict  for  defendant 
Id, 

3.  Where  the  only  error  in  a  record  for  review  relates 
to  the  entry  of  the  final  order,  the  cause  may  be  re- 
manded with  directions  to  the  court  below  to  enter 
a  proper  judgment  on  the  verdict.    Id, 

4.  Assignments  of  error  based  upon  the  existence  of 
facts  in  respect  to  which  there  is  no  evidence  in  the 
record  will  be  disregarded  in  the  supreme  court. 
McCall  V.  State 660 

Custom  and  Usage. 

Proof  of  knowledge  is  required  to  give  effect  to  a  cus- 
tom not  widely  and  generally  known.  Union  Stock 
Yards  Co.  v.  Westcott 300 

Damages.  See  Attorney  and  Client,  4.  Chattel  Mort- 
gages, 4.  Death  by  Wrongful  Act.  Libel  and 
Slander.  Municipal  Corporations,  2,  3,  14. 
Negligence.  Railroad  Companies,  4-6.  Re- 
plevin, 5.    Trespass. 

1.  Verdict  for  |2,374.50  held  supported  by  sufficient 
evidence  In  an  action  against  a  city  for  damages  re- 
sulting to  plaintiff's  property  by  construction  of  a 
viaduct.    City  of  Omaha  v.  McOavock 313 

2.  Verdict  for  plaintiff  in  a  suit  for  damages  against  a 
chattel  mortgagee  who  failed  to  comply  with  the 
statute  relating  to  foreclosure,  held  not  excessive. 
Callen  r.  Rose 638 

3.  Evidence  held  insufficient  to  support  a  judgment  for 
defendant  in  an  action  against  a  sheriff  for  the 

65 
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value  of  property  wrongfully  attached  and  sold. 
Kinsella  r.  Shnrp 664 

4.  Liability  of  owner  of  dangerous  building  for  inju- 
ries resulting  from  a  falling  wall.    Kitchen  v.  Carter,  776 

6.  The  value  of  goods  converted  is  the  only  issue 
available  in  a  suit  against  a  sheriff  for  making  a 
sale  without  an  appraisement  after  the  debtor  law- 
fully claimed  his  exemptions.    Dalci/  i\  Peters 849 

Death  by  Wrongful  Act.  See  Carriers,  3.  Negligence,  4. 
Verdict  for  plaintiff  for  $2,400  sustained  where  the 
person  killed  was  a  boy  of  seventeen,  a  competent 
compositor,  able  to  earn  |4  a  day,  and  his  next  of 
kin,  his  father,  forty-six  years  old,  a  poor  man  with 
four  children.    Post  r.  Olmsted 893 

Decrees.    See  Judgments. 

Deeds.     See  Acknowledgment.    Pleading,  3. 

1.  Sufficiency  of  consideration  for  a  deed  from  mother 

to  son.    Issitt  v.  Dewey 196 

2.  The  delivery  is  sufficient  where  a  mother  executes 
a  deed  to  her  son  and  places  it  on  record  with  intent 
to  pass  title.    Id. 

8.  The  delivery  of  a  deed  is  essential  to  render  the 
conveyance  operative.    Brown  r.  Wenterflcld 399 

4.  Delivery  is  a  question  of  intent  to  be  determined  by 
the  facts  and  circumstances  of  each  particular  case. 
Id, 

5.  The  loss  or  destruction  of  a  deed  after  delivery  does 
not  divest  the  title  of  the  grantee.    Id. 

6.  Delivery  to  the  grantee  personally  is  not  essential 
to  the  validity  of  a  deed.    Id. 

7.  Delivery  is  sufficient  where  the  grantor  delivers  the 
deed  to  a  third  person  unconditionally  for  the  use 
of  the  grantee,  the  grantor  reserving  no  control 
over  the  instrument.    Id. 

8.  Under  the  facts  stated  in  opinion,  delivery  to  a  Jus- 
tice of  the  peace  of  a  deed  from  a  mother  to  her 
minor  daughter  held  sufficient  to  pass  title.    Id. 

9.  A  conveyance  of  Joel  S.  Smith's  title  was  not 
shown  by  a  deed  of  John  S.  Smith.  Omaha  Real  Es- 
tate d  Trust  Co,  V.  Kragscow 592 

10.  A  deed  absolute  in  form  passes  the  legal  title. 
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though  intended  as  security  for  a  debt.    Stall  v. 
Jones 706 

11.  A  correct  designation  of  the  statute  under  which  a 
deed  was  executed  h^ld  not  essential  to  the  validity 
of  the  deed.    Gree»  v.  Barker 935 

DellTery.    See  Deeds. 

Depositories.    See  Novation. 

Descent  and  Distribution. 

1.  Inheritance  per  stirpes  does  not  obtain  except  where 
affirmatively  provided.    Douglas  v.  Cameron 358 

2.  It  is  the  object  of  the  statute  to  cut  o£F  inheritance 
per  stirpes  among  collaterals,  where,  at  any  point 
beyond  the  children  of  brothers  and  sisters,  the  sur- 
viving kindred  are  of  unequal  degrees,  and  in  such 
case  those  nearest  in  degree  take  the  estate  to  the 
exclusion  of  those  more  remote.    Id, 

3.  The  rule  of  inheritance  per  stirpes  is  in  general  ap- 
plied only  from  necessity,  as  where  the  heirs  are  of 
unequal  degree  of  kinship  to  the  intestate,  and 
where  they  are  of  equal  degree,  they  take  as  princi- 
pals.   Id. 

4.  Where  an  intestate  left  neither  issue,  father, 
mother,  brother,  nor  sister,  the  surviving  nephews 
and  nieces  took,  under  sec.  30,  ch.  23,  Comp.  Stats., 
the  intestate's  land  per  capita,  and  the  grand-neph- 
ews and  grand-nieces  took  nothing.    Id, 

Disclaimer.    See  Gabnishment,  1. 

Disniissal.  See  Appeal  Bonds,  4.  Replevin,  4.  Review,  7. 

PlaintifF  may,  as  a  matter  of  right,  under  sec.  430  of 

the  Code,  dismiss  his  action  without  prejudice  any 

time  before  final  submission  of  the  cause  to  the 

' court  or  Jury.    Sharpless  v,  Giffen 146 

Divorce. 

1.  Where  plaintiff's  uncontradicted  testimony  is  weak 
and  open  to  suspicion,  the  trial  judge  is  not  bound 
to  accept  it  as  conclusive,  though  corroborated  in 
some  minor  details.    Cummins  v.  Cummins 872 

2.  Before  granting  a  divorce  the  trial  judge  must  be 
satisfied  that  the  suit  is  prosecuted  in  good  faith 
and  without  collusion,  and  that  a  cause  of  action 
exists,  though  defendant  does  not  appear.    Id, 
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DocumentB.    See  Evidence,  5. 

EasementB.    See  Railroad  Companies,  3,  4. 

Ejectment.    See  Evidence,  10, 11. 

1.  Plaintiff  must  poBsess  and  prove  a  legal  title. 
Omaha  Real  Estate  d  Tnist  Co,  v.  Kragscow 592 

2.  Plaintiff  must  recover  upon  the  strength  of  his  own 
title  and  cannot  rely  upon  the  weakness  of  defend- 
ant's.   Id. 

Election  of  Bemedies.  See  Bonds,  1.  Review*  4.  Sales,  3. 

Elections.    See  Counties. 

Embezzlement. 

1.  It  is  essential  to  the  crime  of  embezzlement  that 
the  owner  be  deprived  of  the  property  alleged  to 
have  been  embezzled.    State  v.  Hill 458 

2.  The  word  "loan,"  as  used  in  sec.  124,  Criminal  Code, 
1873,  has  no  application  to  bank  deposits  for  the 
safe-keeping  of  public  funds.    Id, 

3.  Sec.  124,  Criminal  Code,  1873,  defining  embezzle- 
ment of  public  funds  and  relating  to  the  loaning 

*  thereof,  was  not  intended  as  an  amendment  of  ex- 
isting statutes  regulating  the  means  of  preserving 
and  accounting  for  public  funds.    Id. 

Eminent  Domain.     See  Highwatb.     Railboaj)  Compa- 
nies, 3,  4. 

Equity.    See  Judgments,  17.    Vendob  and  Vendee,  2,  3. 

Error.    See  Review. 

Error  Proceedings.    See  Review. 

Estoppel.    See  Set-Off  and  Counteb-Claim. 

1.  A  creditor  who  subjected  a  portion  of  mortgaged 
land  to  the  payment  of  his  judgment,  and  afterward 
bought  the  mortgage,  is  not  estopped  by  the  credit- 
ors* bill  and  the  proceedings  thereunder  from  fore- 
closing as  to  the  unsold  land.    Hall  v.  Hooper 112 

2.  A  creditor  who  signed  a  stipulation  authorizing  the 
agent  of  a  rival  creditor  to  sell  the  debtor's  goods 
and  remit  the  proceeds  to  the  principal,  in  the  ab- 
sence of  fraud,  was  estopped  from  asserting  a  su- 
perior right  to  the  proceeds  of  the  sale.  Commercial 
Nat.  Bank  v.  Merchants  Exchange  Nat.  Bank 217 

3.  To  constitute  an  estoppel  in  pais  the  person  sought 
to  be  estopped  must  have  conducted  himself  with 
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the  Intention  of  influencing  the  conduct  of  another, 
or  with  reason  to  believe  his  conduct  would  influ- 
ence the  other's  conduct,  inconsistently  with  the 
eyidence  he  proposes  to  give.  Burke  v.  Utah  If  at. 
Bank  247 

4.  Commission  merchants  who  obligated  themselves 
by  a  letter  of  credit  to  pay  to  a  bank  drafts  for  the 
cost  or  value  of  stock  shipped  to  them  were  not  es- 
topped, in  an  action  based  on  their  refusal  to  accept 
a  draft,  from  proving  that  they  applied  to  an  earlier 
draft  a  later  shipment  made  the  day  the  earlier 
draft  was  accepted.    Id, 

6.  A  Judgment  debtor,  protected  by  an  agreement  on- 
der  which  his  property  is  to  be  kept  free  from  levy 
until  that  of  another  has  been  exhausted,  held  not 
estopped  by  his  acts  or  statements  from  asserting 
his  rights  under  the  agreement.    Gibson  v,  McOlay. ,  901 

Svidence.  See  Bastardy.  Custom  and  Usage.  Insttb- 
ANCE,  5,  15.  Judgments,  18, 14.  Municipal  Cob- 
PORATION8,  4.  Negotiable  Instruments,  3-5. 
Principal  and  Agent,  3,  4.  Sales,  2.  Tax 
Deeds.    Trial,  1. 

Judicial  Notice, 

1.  Courts  will  take  Judicial  notice  of  the  incorporation 
of  a  village  by  a  special  legislative  act,  where  the 
legislature  has,  in  the  act,  declared  it  to  be  a  public 
law.    Homberger  v.  State 40 

Records, 

2.  The  non-existence  of  a  record  may  be  proved  by  the 
testimony  of  one  who  is  cognizant  of  the  fact.    Id, 

3.  The  existence  of  a  record  may  be  proved  by  its  pro- 
duction or  by  an  authenticated  copy.    Id, 

Papers,    Copies, 

4.  Where  primary  evidence  has  been  lost  secondary 
evidence  may  be  introduced.    Regier  v,  Shreck 607 

5.  Original  papers  and  records  should  not  be  intro- 
duced in  evidence  instead  of  copies.    Id. 

6.  Where  the  papers  in  an  attachment  proceeding  have 
been  lost,  their  contents  may  be  proved  by  parol, 
the  proper  foundation  having  been  laid.    Id, 

Alteration  of  "Note, 

7.  Where  it  is  apparent  from  an  inspection  of  a 
promissory  note  sued  on  that  it  has  been  materially 
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altered,  it  may  generally  be  received  in  evidenoe. 

Ooodin  V.  Plugge 284 

Judgments. 

8.  Pleadings  and  judgment  in  an  action  against  a 
slieriff  for  a  wrongful  seizure  of  property,  held  ad- 
missible in  an  action  on  his  bond  for  the  judgment, 
though  it  was  rendered  jointly  against  him  and 
another.    Lewis  r.  Mills 911 

Names,    Deeds. 

9.  A  conveyance  of  Joel  S.  Smith's  title  was  not 
proved  by  a  deed  of  uohn  S.  Smith.  Omaha  Real 
Estate  d  Trust  Co.  v.  Kragscow 592 

Minutes  of  Meetings. 

10.  Minutes  of  the  meetings  of  the  "Grandview  Com- 
pany" held  not  evidence  of  the  proceedings  of  the 
board  of  trustees  of  the  "City  of  Grand  view."  Green 

V.  Barker  935 

Deeds. 

11.  Conveyances  by  the  trustees  of  a  city  cannot  be 
shown  by  deeds  executed  by  one  as  "chairman" 
without  proof  that  he  was  chairman  of  the  board 
of  trustees.    Id. 

Rulings. 

12.  Error  cannot  be  predicated  on  the  admission  of  evi- 
dence, where  ample  evidence  of  the  same  nature 
was  admitted  without  objection.     Hickman  v.  Layne,  178 

13.  Unaccepted  propositions  of  compromise  are  inad- 
missible.    Callen  v.  Rose 638 

Weight. 

14.  A  preponderance  of  the  evidence  is  sufficient  to  es- 
tablish an  issue  in  any  civil  action.    Stall  v.  Jones. .  706 

Exccptiona.    See  Bill  of  Exceptions.    Instructions,  9, 
17. 

Execntiona.     See    Exemptions.      Judgments,    17.      Res 
Judicata,  2. 
Affirmative  relief  from  a  judicial  sale  and  convey- 
ance under  a  void  decree  will  not  be  granted  in 
favor  of  one  who  fails  to  show  an  equitable  interest 
in  the  land  sold.    Hall  v.  Hooper Ill 

Exemption. 

An  officer  holding  a  levy  is  liable  for  conversion 
where  he  sells  the  property  without  an  appridse- 
ment  after  the  debtor  claims  his  exemption  and 
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flies  an  inventoiy  under  sec.  622,  Code.    Daley  r. 
Peters   848 

Extradition. 

A  fugitive  may  be  prosecuted  for  an  extraditable  of- 
fense other  than  that  for  which  he  was  extradited 
from  another  state,  without  having  had  an  oppor- 
tunity to  return  thereto.    State  v,  Leidigh 126 

False  Bepresentations.     See  Insurance,  8,  5.     Vendor 
AND  Vendee,  2,  3. 

Final  Order.    See  Review,  36-40. 

Findings.    See  Review,  2. 

Foreclosure.    See  Mortgages. 

Fraud. 

In  pleading  fraud  It  is  necessary  to  set  out  the  facts 
relied  upon  for  relief.    Crosby  t\  Ritchey 924 

Fraudulent  Conveyances. 

Certain  instructions  set  out  in  opinion  and  approved. 
Regier  r.  Shreck 671 

Garnishment. 

1.  A  Judgment  debtor  disclaiming  any  interest  in  the 
money  garnished  cannot  predicate  error  upon  an 
order  requiring  the  garnishee  to  pay  the  money 
into  court,  or  upon  the  refusal  to  vacate  such  order. 
Burnham  v.  Ramge 175 

2.  Garnishees  who  paid  into  court  a  sum  due  from 
them  to  an  attachment  defendant  are  not  liable  to 
pay  it  again  at  the  suit  of  the  attachment  debtor, 
though  the  payment  was  made  before  jurisdiction 
had  been  acquired  of  the  person  to  whom  the  debt 
was  originally  due  from  them.    Scott  v.  Kirachhatim,  332 

Gifts. 

Except  as  against  creditors,  one  may  give  away  his 
property.    Kinsella  v.  Sharp 664 

Guaranty. 

Construction  of  letter  of  credit  provldlrg  for  payment 
of  drafts,  until  further  notice,  for  the  cost  or  value 
of  stock  shipped  with  or  without  bill  of  lading  at- 
tached.   Burke  r.  Utah  Nat.  Bank 247 

Guardian  and  Ward. 

1.  The  disability  Justifying  the  removal  of  a  guardian 
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need  not  be  one  arising  after  the  appointment 
Crooker  v.  Smith 103 

2.  Corruption  or  malfeasance  is  not  necessary  to  au- 
thorize the  removal  of  a  guardian.    Id. 

3.  A  guardian  may  be  removed  whenever  found  un- 
suitable.   Id. 

4.  Evidence  of  a  failure  to  properly  protect  the  rights 
of  the  ward  is  sufficient  proof  of  the  guardian's  un- 
suitability.    Id, 

5.  The  word  "unsuitable"  in  sec.  28,  ch.  34,  Comp. 
Stats.,  applies  to  any  case  where  the  guardian  is 
incapable  or  not  in  a  situation  to  properly  protect 
his  ward's  interests.    Id, 

Habeas  Corpus. 

Hahcan  (fnpus  is  never  allowed  as  a  substitute  for  ap- 
peal or  writ  of  error.     State  r.  Lcidigh 126 

Highways. 

1.  The  county  board  may,  in  one  proceeding,  open  con- 
necting roads  on  different  section-lines.  Barry  i/ 
Deloughreu  364 

2.  In  opening  a  section-line  road  a  finding  that  the 
pubHc  good  requires  it  need  not  be  made  of  record 
by  the  county  board.    Id. 

3.  No  petition  is  necessary  to  confer  power  upon  a 
county  board  to  open  a  section-line  road.    Id. 

4.  Before  a  section-line  road  can  be  opened  there  must 
be  proceedings,  upon  proper  notice,  to  ascertain 
damages.    Id. 

Husband  and  Wife.    See  PRmciPAL  and  Agent,  2. 

Indemnity.    See  Principal  and  Surety,  4. 

Indemnity  Bonds. 

Petition  held  to  state  a  cause  of  action  against  the  sure- 
ties on  an  indemnity  bond  given  to  a  stock  srards 
company  to  secure  it  against  any  act  or  negligence 
of  certain  commission  merchants.  Union  Stock 
Yards  Co,  v,  Westcott 301 

Indictment  and  Information. 

Sufficiency  of  information  charging  that  accused  kept 
intoxicating  liquor  for  sale  without  a  license.  Horn- 
bcryer  v.  State 40 

Inheritance.    See  Descent  and  Distribution. 
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Injunction,    oee  Judgments,  9.    Tax  Deeds. 

Injunction  Is  the  proper  remedy  to  prevent  the  viola- 
tion of  an  agreement  by  which  a  Judgment  creditor 
bound  himself  to  exhaust  the  property  of.  one  de- 
fendant before  proceeding  against  that  of  another. 
Oib9on  V,  McClay 901 

Insolvency.    See  Partnership. 

Instructions. 

Nunibers, 

1.  The  failure  to  number  Instructions  is  not  reviewa- 
ble in  absence  of  an  exception  on  that  ground. 
Herzog  v.  Campbell 370 

Citations. 

2.  Citations  should  not  be  noted  on  instructions,  but 
prejudice  will  not  be  presumed  from  such  refer- 
ences.   Id. 

Requests, 

8.  A  party  who  neglects  to  request  proper  instruc- 
tions cannot  have  reviewed  the  failure  of  the  court 
to  charge  the  Jury  upon  particular  issues  or  evi- 
dence.   Carter  White  Lead  Co.  i?.  Kinlin 409 

Evidence. 
4.  It  is  not  error  to  refuse  to  give  instructions  direct- 
ing the  Jury  what  degree  of  importance  should  be 
attached  to  particular  evidence.    Murphey  v.  Virgin,  693 

6.  Where  pleadings  contain  matters  of  evidence  rather 
than  ultimate  facts,  the  court  sufficiently  states  the 
issues  by  stating  tersely  the  ultimate  facts  pleaded 
and  disregarding  the  evidentiary  facts.    Id, 

Repetitions. 

6.  An  instruction  like  one  already  given  may  be  re- 
fused.   Beavers  v.  Missouri  P.  R,  Co 761 

Harmless  Error. 

7.  Harmless  error  in  an  instruction  is  not  a  ground 

for  reversal.    Id 762 

Burlington  d  M,  R.  R.  Co.  v.  Gorsuch 767 

Issues. 

8.  It  is  error  to  submit  to  the  Jury  an  issue  of  negli- 
gence not  raised  by  the  pleadings.    Omaha  d  R.  V. 

R.  Co.  V.  Wright 886 

Exceptions. 

9.  A  general  exception  to  instructions  is  not  sufficient. 
City  of  Omaha  r.  Mc(Javock 313 

10.  Where  the  instructions  were  not  excepted  to,  they 
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will  not  be  reviewed  In  the  supreme  court    Ram- 

berg  v.  Hediger 201 

City  of  Omaha  v.  McOavock 313 

AMiffnnienU  of  Error. 

11.  Rulings  in  giving  or  refusing  instructions  should 
not  be  reviewed  when  insufficiently  assigned  for 
error  In  the  motion  for  a  new  trial.  Hickman  r. 
Layne    177 

12.  Assignments  of  error  relating  solely  to  the  intelli- 
gibility of  an  instruction  do  not  raise  a  question  as 
to  the  correctness  of  a  proposition  properly  stated 

in  the  instruction.    Romhvnj  v.  Hediger 203 

13.  Where  one  of  the  instructions  is  correct,  the  other 
instructions  cannot  be  reviewed  upon  an  assign- 
ment of  error  attacking  the  entire  charge  of  the 

court     First  Nat.  Bank  of  Wilber  t\  Ridpath 99 

Romberg  v.  Hediger 201 

Oltmanns  v.  FindUiy 289 

Criminal  Law. 

14.  In  criminal  cases  it  is  the  duty  of  the  court  to  pre- 
sent the  issues  to  the  jury  whether  requested  or 
not,  and  a  charge  which,  by  the  omission  of  certain 
elements,  has  the  effect  of  withdrawing  from  the 
Jury  an  essential  issue  is  erroneous,  but  is  not 
cause  for  reversal  unless  prejudicial  to  accused. 
Pjarrou  v.  State 294 

15.  It  is  not  prejudicial  error  to  refuse  an  instruction 
inapplicable  to  the  evidence,  though  it  contains 
correct  abstract  propositions  of  law.    Wells  v.  State,    74 

16.  An  assignment  that  an  instruction  in  a  criminal 
case  was  not  sufficiently  explicit  may  be  overruled 
in  the  appellate  court  where  accused  failed  to  re- 
quest an  instruction  more  explicit  than  that  given. 
Pjarrou  v.  State 295 

17.  Instructions  will  not  be  reviewed  unless  the  rec- 

■ 

ord    shows    they   were   excepted   to    when   given. 
Bush  V,  State 642 

18.  It  is  not  error  to  refuse  instructions  containing 
statements  already  given.    Id, 

Insurance.    See  Principal  and  Surety,  4. 

Oumership. 
1.  The  question  as  to  whether  the  insured  at  the  date 
of  the  issuance  of  the  policy  was  the  owner  of  the 
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insured  property  is  for  the  jury,  where  that  ques- 
tion is  in  issue.    Oakland  Home  Ins.  Co.  r.  Bank  of 

Commerce  717 

Right 9  of  Mortgagee. 
2.  Case  where  mortgagee's  right  to  recover  on  a 
policy  under  a  clause  making  the  loss  payable  to 
him  as  his  interest  should  appear  was  sustained, 
though  the  mortgagor  transferred  the  Insured  prop- 
erty in  violation  of  the  policy.    Id 718 

8.  Where  a  loss  under  a  mortgagor's  policy  is  paya- 
ble to  the  mortgagee,  the  right  of  the  latter  to 
maintain  an  action  for  the  insurance  money  is  not 
necessarily  defeated  by  such  misrepresentations  in 
the  application  as  would  prevent  a  recovery  in  a 
suit  by  the  insured  on  his  own  behalf.  State  Ins. 
Co.  V.  New  Hampshire  Trust  Co 62 

Misrepi'csen  tat  ions. 

4.  A  representation  by  an  applicant  that  no  other  in- 
surance existed,  should  not  be  deemed  false  in  such 
a  sense  as  to  invalidate  his  policy  merely  because  a 
former  owner  of  the  property  procured  insurance 
in  his  own  favor  after  parting  with  his  title.    Id. 

5.  Where  the  application  and  the  policy  bear  the  same 
date,  it  will  not  be  inferred,  in  absence  of  evidence, 
that  the  officers  of  the  company,  at  its  home  office 
in  another  state,  were  influenced  to  approve  the 
risk  by  misrepresentations  in  the  application.    Id. 

Letters. 

6.  Effect  of  a  statement  by  the  secretary  of  a  com- 
pany, in  returning  proof  of  loss,  that  the  insurer 
"neither  admits  nor  denies  its  liability  nor  waives 
any  of  its  rights"  under  the  policy.  Home  Fire  Ins. 
Co.  V.  Kennedy 138 

Arbitration. 

7.  Arbitration  clause  in  a  policy  held  revocable  by 
either  party,  and  not  to  oust  the  courts  of  Jurisdic- 
tion.   Id. 

S.  A  company  by  denying  liability  on  the  ground  of 
forfeiture  through  insured's  breach  of  warranty, 
waives  its  right  to  insist  upon  arbitration  as  a 
means  of  determining  the  amount  of  insured's 
damage  by  fire.    Id. 

9.  Where  an  insurer,  with  knowledge  of  a  breach  of 
warranty  by  insured,  fails  to  declare  a  forfeiture  of 
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the  policy  and  continues  to  recognise  its  liability 
by  demanding  proofs  of  loss  and  by  insisting  upon 
arbitration,  it  waives  all  defenses  based  upon  such 
breach  of  warranty.    Id, 

Occupancy, 

10.  Statement  in  proof  of  loss  held  not  an  admission  that 
the  premises  were  unoccupied  within  the  meaning 
of  the  policy  so  as  to  Invalidate  the  insurance. 
Hanover  Fire  Ins,  Co,  r.  Parrotte » 57$ 

TitU. 

11.  A  policy  is  prima  facie  an  admission  of  insured's 
title  to  the  property.    Farmers  d  Merchants  Ins,  Co. 

r.  Peterson 747 

Incumbrances. 

12.  It  is  unnecessary  for  plaintiff  to  allege  in  his  peti- 
tion in  an  action  on  a  policy  that  he  did  not  incum- 
ber the  property.    Id. 

13.  Reply  held  to  admit  that  the  policy  contained  a 
provision  for  forfeiture  of  the  insurance  if  the  prop- 
erty should  be  Incumbered,  but  not  to  admit  the 
signing  of  the  application  or  the  mortgaging  of  the 

property.    Id, 

Life  Insurance. 

14.  In  a  suit  on  a  life  insurance  policy  an  insurer  al- 
leging that  the  misrepresentations  were  contained 
in  the  written  application  cannot  prove  oral  mis- 
representations made  to  the  examining  physician. 
Bankers  Life  Association  v,  Lisro 340 

15.  In  a  suit  on  a  life  insurance  policy  the  beneficiary 
was  permitted  to  testify  that  she  never  knowingly 
signed  an  affidavit  introduced  Id  evidence  to  contra- 
dict a  representation  of  assured  in  his  application. 
Id, 

16.  Where  an  agent  is  authorized  to  collect  and  retain 
as  compensation  all  admission  fees  and  advanced 
premiums,  he  may  extend  credit  therefor  without 
releasing  the  company  from  liability,  though  the 
application  and  policy  provide  that  the  contract 
shall  not  be  in  force  until  the  fees  and  premiums 
are  paid,  and  that  the  agent  has  no  authority  to 
waive  or  alter  any  of  the  terms  of  the  contract. 
Pythian  Life  Association  v.  Preston 374 

Intoxicating  Liquors.    See  Mandamus,  4. 

1.  The  action  of  an  excise  board  in  passing  upon  an 
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application  for  a  license  is  Judicial.    Waugh  v,  Ora- 
havi 153 

2.  A  description  In  a  petition  for  a  license  indicating 
the  exact  location  of  the  place  where  the  saloon  is 
to  be  kept  is  sufficient.   Id, 

3.  Where  objections  to  the  issuance  of  k  license  were 
not  presented  at  the  original  hearing  of  the  appli- 
cation, they  should  be  disregarded  on  appeal.    Id, 

4.  On  application  for  a  license,  findings  of  the  excise 
board  approved  by  the  district  court  upon  appeal 
will  not  be  disturbed  by  the  supreme  court  in  an 
error  proceeding,  unless  the  findings  are  manifestly 
wrong.    Id. 

5.  Evidence  introduced  at  the  original  hearing  of  an 
application  for  a  license  should  be  disregarded  on 
appeal  unless  it  was  reduced  to  writing,  filed  below, 
and  transmitted  to  the  appellate  court.    Id, 

6.  Information  framed  under  sec.  20,  ch.  50,  Comp. 
Stats.,  held  to  charge  a  single  offense — that  accused 
kept  liquor  for  sale  without  a  license.    Hornherger 

V,  State 40 

7.  The  unlawful  Intent  with  which  liquors  were  kept 
may  be  presiimed  from  the  fact  they  were  sold  in 
violation  of  law.    Id, 

8.  After  proof  of  a  sale  the  burden  Is  on  accused  to 
show  he  had  a  license.    Id, 

9.  A  liquor  license  cannot  be  issued  lawfully  by  a  city 
or  village  until  a  proper  municipal  ordinance  has 
been  adopted.    Id, 

Journal  Entries.    See  Review,  40. 

Judgements.   See  Executions.   Res  Judicata.   Review,  2. 

Final  Orders, 

1.  A  finding  by  a  Justice  of  the  peace  of  the  amount 
due  plaintiff  from  defendant  is  not  a  Judgment. 
Denslow  v,  Dodendorf 328 

2.  An  order  dissolving  a  temporary  restraining  order 
and  denying  a  temporary  Injunction  Is  not  a  final 
order.    Manning  v.  Connell 83 

3.  A  Judgment  for  costs  Is  not  one  from  which  appeal 

or  error  will  lie.     iiarnhouHe  r.  Village  of  Adams, . . .  761 

4.  A  mere  judgment  for  costs  of  suit  without  a  Judg- 
ment on  the  verdict  is  not  a  final  disposition  of  a 
case.    Little  v.  Gamble 828 
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Bummons. 

6.  An  order  Betting  aside  a  judgment  and  quashing  the 

summons  before  adjournment  for  the  term  was  &s^ 

proved,  where  the  summons  naming  February  7  as 

the  answer-day  was  issued  February  6,  and  served 

February  1^.    Hyde  v,  Kent 26 

Parties. 

6.  An  adjudication  affects  only  those  who  were  parties 

to  the  action  and  their  privies.    Monroe  v.  Hanson. .     30 

Release, 

7.  Evidence  held  insufficient  to  authorize  attorneys  to 
make  a  contract  to  release  a  judgment.  Smith  v. 
Jones   108 

Order  hy  CoMncut. 

8.  A  party  cannot  predicate  error  upon  an  order  which 
he  procured  to  be  made.  Xortcegian  Ploto  Co,  v. 
Bollman    186 

Injunction, 

9.  A  judgment  at  law  should  not  be  enjoined  on  the 
ground  of  fraud  where  it  does  not  appear  to  be  ineq- 
uitable, or  where  plaintiff  in  the  equity  suU  did  not 
exercise  due  diligence  in  asserting  his  rights.    Id, 

ralidity, 

10.  The  validity  of  a  judgment  against  a  county  may  be 
determined  on  application  for  a  mandamus  to 
compel  the  county  officers  to  pay  the  judgment 
Boa^en  v.  State 246 

11.  A  judgment  foreign  to  the  issues  joined  and  for 
which  there  was  no  prayer  should  be  reversed  upon 
appeal.    Carter  v.  Oibson 656 

Satisfaction. 

12.  Upon  satisfactory  proof  that  a  judgment  has  been 
fully  paid,  the  court  may,  on  motion,  order  it  dis- 
charged and  canceled  of  record.    Manker  v.  Sine. . . .  736 

Proceedings  to  Open  Judgment. 

13.  On  motion  to  open  a  judgment,  under  sec.  82,  Code, 
plaintiff  may  present  counter-affidavits  to  show  that 
defendant  had  actual  notice  of  the  suit  in  time  to 
malEe  a  defense.    Stover  r.  Hough 789 

14.  One  seeking  to  open,  under  sec.  82,  Code,  a  judg- 
ment rendered. against  him  upon  service  by  publica- 
tion must  show  by  a  preponderance  of  the  evidence 
that  he  had  no  actual  notice  of  the  suit  in  time  to 
prepare  and  make  a  defense.    Id. 

Scarborough  v.  Myrick 794 
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16.  Where  plaintiff  appears  and  resists  defendant's  mo- 
tion to  open  a  Judgment  under  sec.  82,  Code,  lie 
thereby  waives  formal  notice  of  the  motion.    Id, 

Journal  Entries, 

16.  The  Judge's  memorandum  upon  his  trial  docket  will 
not  take  the  place  of  a  formal  Journal  entry  of  Judg- 
ment.   Homick  V,  Maguire 826 

17.  A  decree  preventing  the  violation  of  an  agreement 
by  which  a  Judgment  creditor  bound  himself  to  ex- 
haust the  property  of  one  Judgment  debtor  before 
proceeding  against  that  of  another,  Jield  not  objec- 
tionable as  restraining  a  levy  for  the  collection  of 
costs,  but  too  broad,  as  not  being  limited  to  the  case 
in  which  the  decree  was  rendered.  Oibson  v.  Mo- 
Clay  901 

Judicial  Notice.    See  Evidence,  1. 

Judicial  Sales.    See  Executions. 

Jurisdiction.     See  Coubts,  1.     Prohibition.     Res  Judi- 
cata, 1. 

Justice  of  the  Peace.    See  Appeal  Bonds,  4. 

1.  A  Justice  of  the  peace  has  no  Jurisdiction  to  hear 
and  determine  an  action  against  an  officer  for  mis- 
conduct in  office.    Wairen  v,  Sadilek 53 

2.  It  is  only  from  a  final  Judgment  that  appeal  lies. 
Denslou)  v,  Dodendorf 328 

Landlord  and  Tenant. 

A  landlord  properly  terminated  a  lease  before  paying 
for  Improvements  where  he  gave  to  the  lessee  the 
notice  required  by  the  lease,  and  tendered  in  a  court 
of  equity  payment  for  improvements  in  such  an 
amount  as  upon  an  accounting  should  be  found 
due  the  person  entitled  to  such  payment  EsUsh 
brook  V.  Stevemon 206 

Legislature.   See  Ck>NSTiTUTiONAL  Law,  3.   State  Tbeas- 

UBEB8«  9. 

Letters  of  Credit. 

Construction  of  letter  of  credit  providing  for  payment 
of  drafts,  until  further  notice,  for  the  cost  or  value 
of  stock  shipped  with  or  without  bill  of  lading  at- 
tached.   Burke  v,  Utah  Nat.  Bank 247 

Libel  and  Slander.    See  Contempt,  3. 

L  In  an  action  by  a  girl  of  sixteen  for  slander,  a  ver- 
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diet  in  her  favor  for  $1,000,  for  a  charge  of  incest, 

was  not  excessiye.    Herzog  v.  Campbell 370 

2.  Words  imputing  an  indictable  offense  are  actiona- 
ble per  $e,  and  no  special  damage  need  be  proved. 
Id. 

Limitation  of  Actions. 

1.  A  suit  to  foreclose  a  mechanic's  lien  must  be  com- 
menced within  two  years  from  the  date  of  filing  the 
lien.    Monroe  V.  Hanson SO 

2.  An  opportunity  to  amend  a  petition  by  offering  to 
redeem  mortgaged  land  was  properly  denied,  where 
the  proof  showed  that  the  right  to  redeem  was 
barred.    Hall  v.  Hooper 113 

3.  The  statute  begins  to  run  against  a  bill  to  redeem 
from  the  time  the  mortgagee  entered  into  open  and 
notorious  possession  of  the  premises  under  claim 

of  ownership.    Id 112 

4.  The  statute  runs  against  a  bill  to  declare  a  deed 
absolute  in  form  a  mortgage  from  the  time  the 
grantee's  possession  becomes  adyerse  to  grantor's 
title.    Stall  V,  Jones 706 

ICalicious  Prosecution. 

1.  In  an  action  for  malicious  prosecution  plaintiff  must 
allege  and  proye  that  defendant's  conduct  was  in- 
spired by  malicious  motives  and  that  he  acted  with- 
out probable  cause.    Rider  v.  Murphy 857 

2.  Eyidence  held  insufficient  to  show  malice  or  want 
of  probable  cause  on  part  of  one  who  caused  an- 
other to  be  prosecuted  for  embezzlement.    Id, 

3.  Definition  of  "probable  cause."    Id, 

4.  The  existence  of  probable  cause,  the  facts  being  es- 
tablished, is  a  question  of  law.    Nehr  v.  Dobbs 864 

6.  A  presumption  of  probable  cause  is  established  by 
proof  that  plaintiff  was  conyicted  in  the  criminal 
cause,  but  such  a  presumption  may  be  rebutted.  Id.,  863 

6.  Evidence  of  probable  cause  by  proof  of  conviction 
may  be  rebutted  by  showing  that  the  conviction  was 
procured  by  fraud  or  perjury,  or  by  proof  of  any 
facts  showing  that  the  conviction  was  under  cir- 
cumstances depriving  it  of  any  naturally  probative 
effect.    Id, 

7.  Where  defendant,  at  the  time  he  began  the  criminal 
prosecution,  was  aware  of  facts  establishing  the  in- 
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nocence  of  plaintiff,  a  misapprehension  of  the  law, 
resulting  in  a  conylction,  does  not  create  probable 
cause,  though  it  may  affect  the  issue  of  malice.   Id.,  864 

8.  Petition  ?i€ld  to  plead  want  of  probable  cause.    Id, 
Malpractice.    See  Physicians  and  Surgeons. 

Mandamus. 

1.  A  writ  of  mandamus  to  compel  county  officers  to  pay 
a  judgment  against  the  county  is  not  void  because 
the  judgment  is  void.    Boasen  v.  State 245 

2.  Writ  of  mandamus  allowed  to  compel  the  officers  of 
Red  Willow  county  to  remove  their  offices  and  rec- 
ords from  Indianola  to  McCook.    State  v.  Roper. . . .  417 

3.  The  duty  of  railroad  companies  to  construct  or  re- 
pair viaducts  as  required  by  a  city  ordinance  may 
be  enforced  by  mandamus.  Chicago,  B.  d  Q.  R  Co.  v. 
State    550 

4.  A  village  treasurer  may  be.  compelled  to  pay  liquor- 
license  money  to  the  proper  school  district,  though 
the  term  for  which  the  license  was  issued  has  not 
expired.    ChUhrie  v.  State 8iy 

Master  and  Servant. 

1.  A  servant  assumes  the  risk  of  employment  known 
to  him  or  apparent  to  persons  of  his  experience  and 

*  understanding,  where  he  voluntarily  enters  into  it 
and  continues  therein  without  complaint  or  objec- 
tion as  to  the  hazards.    Malm  v.  Thelin 686 

2.  In  a  suit  for  personal  injuries,  a  servant  must  plead 
the  existence  of  facts  creating  an  exception  to  the 
rule  that  he  assumed  the  risks  of  employment.   Id. 

3.  The  presumption  is  that  the  servant  assumed  the 
risk  of  employment,  and,  in  a  suit  for  injuries,  the 
burden  is  upon  him  to  establish  an  exception  to  the 
rule.   Id. 

4.  Evidence  tending  to  show  that  defective  machinery 
was  used  under  a  promise  by  the  master  to  remedy 
the  defect,  held  inadmissible  where  such  promise 
had  not  been  pleaded.   Id 687 

Mechanics'  Liens. 

1.  A  foreclosure  suit  must  be  commenced  within  two 
years  from  the  date  of  filing  the  lien.  Montyye  r. 
Hanson   30 

2.  The  mere  fact  that  the  owner  of  land  gave  his  note 
for  a  portion  of  materials  for  improvements  did  not 

66 
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relieve  his  property  from  a  lien  for  the  entire 
amount  of  materials  furnished.  Licesey  r.  Ham- 
ilton    644 

3.  The  right  to  a  lien  was  not  destroyed  because  the 
claimant,  in  taking  a  note  for  the  amount  due,  de- 
scribed himself  by  the  fanciful  designation  of 
"Western  Cornice  Works,"  where  no  one  was  mis- 
led or  Injured  thereby.   Id. 

Merger. 

Where  one  acquires  a  greater  and  a  lesser  estate,  and 
there  is  no  Intermediate  estate,  the  lesser  is  merged 
in  the  greater,  but  the  estates  will  be  kept  separate 
when  such  is  the  intention  of  the  parties.  Matheics 
V,  Jones 616 

Misconduct  of  Attorneys.    See  Trial,  4. 

Mistake. 

1.  Relief  against  mistake  is  generally  confined  to  cases 
where  the  minds  of  the  parties  never  met  and  to 
cases  where  the  contract  made  was  not  correctly 
expressed.    Moore  v.  Hcott 346 

2.  Relief  against  mistake  should  not  be  granted  be- 
cause of  misapprehensions  in  regard  to  a  collat- 
eral matter,  as  in  regard  to  a  fact  incidentally 
affecting  the  value  of  the  subject-matter  of  tl^e 
contract,  there  being  no  deception  or  wrongful  con- 
cealment,  /d. 

Money. 

"Money"  may  include  not  only  legal  tender  coin  and 
currency,  but  any  other  circulating  medium,  instru- 
ments, or  tokens  in  general  use  in  the  commercial 
world  as  the  representative  of  value.    State  v.  HiU . .  459 

Mortgages.    See  Insi  range,  2.    Limitation  of  Actions, 
3.    Principal  and  Agent,  2. 

Assignment. 

1.  The  assignee  of  notes  secured,  though  the  assign- 
ment is  without  consideration,  succeeds  to  mortga- 
gee's right  to  have  redemption  made  as  a  condition 

of  canceling  the  mortgage.    Hall  r.  Hooper Ill 

Merger. 

2.  Case  where  a  conveyance  of  title  from  mortgagor  to 
mortgagee,  subject  to  payment  of  the  mortgage  by 
the  latter,  did  not  merge  the  estates.  Mathews  r. 
Jones  616 
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Innocent  Purchasers. 

3.  One  claiming  title  through  a  mortgagee  who  ac- 
quired title  from  the  mortgagor  under  a  conyeyance 
subject  to  the  payment  of  the  mortgage,  held  not 
an  innocent  purchaser  as  against  a  bona  fide  holder 
of  the  notes  secured  by  the  mortgage,  though  the 
mortgagee  released  the  lien  of  record.    Id, 

Absolute  Deeds. 

4.  Where  the  grantee  under  a  deed  absolute  in  form, 
but  intended  as  a  mortgage,  is  in  possession,  the 
grantor's  equity  of  redemption  may  be  defeated  by 
a  parol  settlement  defeating  his  right  to  an  ac- 
counting.   8taU  r.  Jones 706 

5.  Plaintiff's  evidence  in  a  suit  to  have  a  deed  absolute 
in  form  declared  a  mortgage  should  present  a  state 
of  facts  consonant  with  reason  and  consistent  in  its 
parts.    Id. 

Receivers. 

6.  In  a  proper  case  the  court  may  appoint  a  receiver  to 
collect  the  rents  and  profits,  though  sec.  55,  ch.  73, 
Comp.  Stats.,  provides  that  the  mortgagor  has  the 
legal  title  and  right  of  possession.  PhUmMithia 
Mortgage  d  Trust  Go.  v.  Goos 804 

7.  In  a  foreclosure  proceeding  plaintiff  is  entitled  to 
the  appointment  of  a  receiver  when  it  is  shown  that 
the  mortgaged  property  is  probably  insufficient  to 
discharge  the  debt.    Id. 

8.  After  confirmation  of  sale  and  appeal  therefrom, 
the  trial  court,  when  necessary  to  protect  the  mort- 
gagee's interests,  may  appoint  a  receiver  to  collect 
the  rents  pending  the  appeal.    Id, 

Payment. 

9.  One  who  executes  a  mortgage  to  secure  a  negotiable 
note  is  not  necessarily  entitled  to  protection  as  to 
payments  to  the  mortgagee  on  the  assumption  that 
the  latter  did  not  transfer  the  note.  Bull  v. 
Mitchell  647 

10.  Payment  of  a  negotiable  note,  secured  by  a  mort- 
gage, to  an  Investment  company  of  which  the  mort- 
gagee was  manager,  held  not  to  bind  the  transferee 
of  the  note,  though  payments  of  interest  coupons 
had  been  previously  made  to  the  mortgagee  and  for- 
warded to  the  holder  of  the  note,  it  being  shown 
that  the  latter  never  recognized  the  mortgagee  as 
agent.    Id. 
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Municipal  Corporations.    See  Evidence,  1,  10,  11.    Man- 
damus, 4.    Railroad  Companies,  3,  4. 

Liquors. 

1.  The  sale  of  intoxicating  liquors  within  cities  and 
villages  can  only  be  conducted  under  municipal 
ordinances  duly  enacted.    Homberffer  r.  State 40 

Streets.    Damages. 

2.  A  city  is  liable  for  damage  resulting  from  a  mate- 
rial change  of  the  grade  of  its  streets.  City  of  Bar- 
mrd  V.  Crouch 133 

3.  In  a  suit  against  a  city  for  changing  the  grade  of  a 
street  the  measure  of  damage  is  the  depreciation 
in  the  value  of  plaintiff's  property.    Id, 

Damages. 

4.  Damage  to  abutting  property  by  the  construction 
of  a  viaduct  may  be  shown  by  evidence  that  travel 
was  diverted  and  plaintiff's  business  injured,    dtp 

of  Omaha  v.  McGarock ^^ 

Canal  Companies. 

5.  The  canal  company  contemplated  by  chapter  71, 
Session  Laws.  1895,  is  not  a  municipal  corpora- 
tion.    State   V.    County    Commissioners   of   Douglas 

County ^^ 

Yiaducts.    Railroads. 

6.  An  ordinance  requiring  the  reconstruction  by  two 
railroad  companies  of  specific  portions  of  a  viaduct 
previously  erected  by  them  jointly  with  the  city  of 
Omaha  held  valid  and  binding.    Chicago,  B.  d  Q.  R. 

Co.  V.  State ^^ 

7  An  ordinance  requiring  two  railroad  companies  to 

*  reconstruct  specific  portions  of  a  viaduct  was  not 
void  beqause  the  city  failed  to  proceed  against  other 
companies  operating  tracks  as  lessees.    Id 551 

Sidewalks.    Damages. 

8  The  fee  of  streets  is  vested  in  the  municipalities, 

*  and  sidewalks  are  parts  of  the  streeto.  Davis  v. 
City  of  Omaha 

9  The  law  does  not  make  it  the  diity  of  a  lot  owner 
'  to  build,  malnum,  or  repair  the  sidewalk  in  front 

of  his  premises.    Id. 

10  A  city  may  license  or  permit  a  lot  owner  to  build  or 
"  repair  a  sidewalk  in  front  of  his  premises.    Id. 

11  A  general  permission  to  a  lot  owner  to  build  or  re- 
■  pair  a  sidewalk  on  his  premises  continues  until  re- 
voked by  the  city.    Id. 
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12.  The  duty  of  a  city  to  keep  its  streets  and  sidewalks 
in  a  safe  condition  cannot  be  devolved  upon  another 
so  as  to  relieve  the  city  from  liability  for  a  failure 
to  perform  such  duty.   Id. 

13.  A  lot  owner  who  was  ordered  to  build  a  sidewalk 
in  front  of  his  property  within  a  ceitain  time  was 
a  trespasser,  where  he  placed  obstructions  in  the 
street  in  attempting  to  comply  with  the  order  after 
the  time  expired.    Id 837 

14.  Where  a  lot  owner,  in  building  for  a  city,  under  a 
license,  a  walk  in  front  of  his  property,  negligently 
leaves  an  obstruction  in  the  street,  the  city  is  liable 
for  resulting  damages.    Id 836 

15.  Negligence  on  the  part  of  a  city  must  be  shown  in 
order  to  make  it  liable  for  damages  resulting  from 
obstructions  placed  in  the  street  by  a  trespasser. 
Id. 

Hames.    See  Deeds,  9.    Mechanics'  Liens,  3.    Pabties, 
4-6. 

Hegligence.    See  Cabriebs,  3.    Iitoemnity  Bonds.    Rail- 
road Companies,  6. 

1.  A  person  is  only  answerable  for  the  natural,  proba- 
ble, reasonable,  and  proximate  consequences  of  his 
acts.    Kitchen  v.  Carter 776 

2.  The  question  of  the  proximate  cause  of  an  injury 
is  for  the  jury,  but  its  verdict  will  be  set  aside 
when  manifestly  wrong.    Id. 

8.  The  owner  of  realty  has  no  right  to  construct  a 
building  which,  by  reason  of  defects  or  weakness, 
is  liable  to  fall  and  injure  adjoining  owners  or  the 
public.    Id. 

4.  The  owner  of  a  building,  a  wall  of  which  fell  and 
killed  a  fireman  who  was  ascending  a  ladder  sup- 
ported  by  the  wall,  held,  under  the  evidence,  not 
liable  on  the  theory  that  the  building  was  negli- 
gently constructed  and  dangerous.    Id. 

5.  The  facts  from  which  the  inference  of  negligence 
arises  must  be  pleaded,  conclusions  not  being  suffi- 
cient.   Omaha  d  R.  V.  R.  Co.  v.  Wrujht 886 

negotiable  Instruments.    See   Alteration   of   Instru- 
ments.   Mortgages,  3,  10. 
1.  Evidence  discussed  in  opinion  held  sufficient  to  sus- 
tain a  finding  that  the  purchaser  of  a  note  had 
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knowledge  of  usury  therein  when  he  bought  it  as 
agent  for  his  father  who  was  bound  thereby.  San- 
ders V,  Wedeking 73 

2.  Want  of  consideration  in  an  action  on  a  note  must 
be  specially  pleaded,  and  is  not  available  as  a  de- 
fense under* a  general  denial.    Sharpless  v.  Oiffen,..  146 

3.  As  between  the  original  parties  to  the  indorsement 
in  blank  of  a  note,  the  terms  of  the  contract  may 

be  established  by  parol  evidence.    Corbett  v,  Fetzer,  269 

4.  The  liability  created  by  the  indorsement  in  blank  of 
a  note  cannot  be  varied  by  parol  evidence,  as 
against  a  subsequent  bona  fide  holder.    Id. 

5.  "Without  recourse/'  following  the  name  of  the  first, 
and  preceding  the  name  of  the  second  indorser  of  a 
note,  may  be  shown  by  parol  evidence  to  apply  to 
the  former  instead  of  the  latter.    Id. 

6.  Where  the  only  defense  to  an  action  by  an  indorsee 
is  failure  of  consideration,  the  burden  is  on  defend- 
ant to  overcome  the  presumption  that  the  note  was 
transferred  for  value  before  maturity.  Crosby  r. 
mtchey    924 

7.  Answer  held  to  charge  a  failure  of  consideration 
only  and  not  fraud  in  the  inception  of  the  note  in 
suit.    Id. 

8.  Liability  of  commission  merchants  under  an  obliga- 
tion to  accept  drafts  in  pursuance  of  a  letter  of 
credit,  where  the  drafts  were  made  for  the  cost  or 
value  of  stock  shipped.    Burke  r.  Utah  \at.  Bank.,,  247 

New  Trial.    See  Bill  of  Exceptions,  4.    Instructions, 
11.    Review,  45. 

1.  A  petition  by  a  plaintiff  for  a  new  trial,  under  sec. 
602  of  the  Code,  should  be  denied,  where  he  did  not 
state  a  meritorious  cause  of  action  in  his  original 
petition  and  failed  to  allege  therein  facts  sufficient 
to  support  a  judgment  in  his  favor.  GUerest  r. 
yantker  58 

2.  A  verdict  should  not  be  set  aside  for  error  in  in- 
structions, where  it  is  manifest  that  no  other  ver- 
dict should  have  been  returned  under  the  evidence. 
f^tate  r.  Hill 458 

3.  The  finding  of  a  Jury  should  be  set  aside  where 
there  is  not  sufficient  evidence  to  support  it.  Afi- 
heuser-BuHch  Brewing  Ass*n  r.  Murray 627 
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Kewspapers.    See  Contempt,  S. 

Hotice.     See  Compromise  and   Settlement,   5.     Judg- 
ments, 15.    Quieting  Title,  5. 

Kovation. 

The  deposit  by  a  treasurer  of  certificates  received  by 
him  from  his  predecessor  in  the  same  bank  which 
issued  them,  the  cancellation  of  the  certificates,  and 
the  state's  acceptance  of  a  credit  on  open  account 
for  the  amount  thereof,  operated  as  a  novation,  and 
made  the  bank  the  state's  debtor.    State  v.  Hill 460 

Office  and  Officers.    See  State  Treasurers. 

1.  A  suit  against  a  county  treasurer  for  the  costs  in- 
curred through  the  wrongful  issuance  of  a  distress 
warrant  after  plaintiff's  taxes  were  paid,  is  an  ac- 
tion for  misconduct  in  office.     Warren  i\  i^adilek. ...     53 

2.  It  is  a  presumption  of  law  that  officers  perform 
their  official  duties,  until  the  contrary  is  shown  by 
evidence.    Green  r.  Barker 935 

I 

Opening  and  Closing.    See  Trial,  2,  3. 
Overruled  Cases.     See  Table,  ante,  p.  xlv. 

Parties.     See  Res  Judicata,  2. 

1.  Where  plaintifTs  in  error  are  not  parties  to  a  Judg- 
ment, or  their  privies,  the  petition  in  error  may  be 
dismissed.    Burlington  d  M,  R,  R.  Co.  v.  Martin 56 

2.  Under  sec.  29  of  the  Code,  the  real  party  in  interest 
is  the  person  entitled  to  the  avails  of  the  suit. 
Kinsella  v.  Sharp 664 

3.  Where  one  lawfully  sells  his  property  for  a  nominal 
consideration,  the  purchaser  is  the  real  party  in  in- 
terest in  a  suit  for  conversion  of  the  property.    Id. 

4.  Where  a  pleading  states  a  cause  of  action  against 
defendant  personally,  superadded  words,  such  as 
"agent,"  "executor,"  or  "director,"  should  be  re- 
jected as  descriptio  persofiw,    Andres  v.  Kridler 585 

6.  It  will  not  be  presumed  for  the  purpose  of  invali- 
dating a  Judgment  that  defendant  has  a  Christian 
name  other  than  the  initial  by  which  he  was  sued. 
Searborough  v.  Myriek 796 

6.  Where  detendant  appears,  or  is  personally  served, 
and  fails  to  object  in  the  trial  court  to  being  de- 
scribed in  the  petition  by  the  initials  of  his  Chris- 
tian name,  the  defect  is  waiv^.    Id. 
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Partnership.    See  Principal  and  Surety,  1. 

1.  After  a  partnership  has  been  dissolved  and  the  ac- 
counts settled  according  to  the  books  of  the  firm, 
one  partner  may  sue  at  law  another  partner,  on  his 
bond,  for  a  share  of  money  received  by  the  latter 
who  kept  the  books  and  failed  to  charge  himself 
with  the  receipt  of  such  money.    McAuley  v.  Cooley,  166 

2.  Evidence  that  two  farmers  bought  a  threshing-ma- 
chine, paid  for  it  with  their  joint  and  several  notes 
secured  by  chattel  mortgage,  and  jointly  used  it, 
will  not  support  a  finding  that  the  purchasers  were 
partners,  but  rather  warrants  the  conclusion  that 
they  were  tenants  in  common.  State  Bank  of  Lush- 
ton  V.  Kelley 678 

3.  The  assets  of  an  insolvent  partnership  cannot  be 
applied  in  satisfaction  of  the  personal  obligations 
of  the  individual  partners  to  the  prejudice  of  firm 
creditors.    Steele  r.  Kearney  yat.  Bank 724 

4.  EiVidence  held  to  sustain  a  finding  that  a  chattel 
mortgage  was  given  to  secure  an  indebtedness  of 
the  firm.    Id. 

Passes.    See  Carriers,  1. 

Patents.    See  Public  Lands,  1. 

Payment.  See  Compromise  and  Settlement,  5.  Mort- 
gages, 10.    State  Treasurers. 

1.  Where  partial  payments  have  been  made  on  a  run- 
ning account,  the  debtor  may  direct  their  applica- 
tion.    State  V,  Hill 457 

2.  Where  a  debtor  fails  to  direct  the  application  of 
payment,  the  creditor  may  make  the  application. 
Jd. 

3.  The  law  will  apply  partial  payments  according  to 
their  priority  of  time,  where  neither  party  has  di- 
rected the  application.    Id. 

Physicians  and  Surgreons. 

A  physician  and  surgeon  impliedly  engages  that  he 
possesses  ordinary  knowledge  and  skill,  and  that 
he  will,  in  the  course  of  his  employment,  exercise 
such  proper  care  and  attention  as  may  reasonably 
be  expected  from  members  of  his  profession.  Grlts- 
icold  V.  Hutchinson 727 

Pleading.  See  Bonds,  2.  Fraud.  Indemnity  Bonds. 
Insurance,  12,  13.  Limitation  of  Actions,  2. 
Master  and  Servant,  2.     Negotiable  Instru- 
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MENT8,  2.     New  Trial.  1.     Quieting  Tiixb,  8, 
Rbplevin,  1,  2.    Review,  44.    Sales,  2.    Trespass. 

1.  The  allowance  of  amendments  is  largely  in  the  dis- 
cretion of  the  trial  court    Murray  v,  Loushman 256 

2.  A  party  is  not  required  to  prove  an  averment  ad- 
mitted by  a  pleading  of  his  adversary.  Johnson  v. 
Reed  322 

3.  An  allegation  in  a  pleading  that  the  grantor  made 
and  executed  a  deed  is  a  sufficient  averment  of  de- 
livery.   Brown  v.  Westerfleld 399 

4.  A  judgment  foreign  to  the  issues  joined,  and  for 
which  there  was  no  prayer,  should  be  reversed  upon 
appeal.    Carter  v.  Oibson 655 

Police  Power.    See  Constitutional  Law,  3-10. 

PoBsession.    See  Vendor  and  Vendee,  1. 

Practice.     See  Appeal  Bonds,  4.     Bill  of  Bxceptionb. 

Dismissal.    Trial. 

A  motion  in  t^e  supreme  court  to  affirm  a  judgment 

below  may  be  sustained  where  the  petition  in  error 

presents  no  question  for  review.    State  Ins.  Co,  v. 

Buckstaff 1 

Principal  and  Agent.    See  Compromise  and  Settlement, 
5.    Insurance,  16. 

1.  A  principal  who  ratifies  a  cantract  made  for  him 
by  another  must  adopt  all  the  instrumentalities  em- 
ployed by  such  agent  to  bring  it  to  a  consummation. 
Hall  V.  Hooper Ill 

2.  Where  a  purchaser  of  land  has  it  conveyed  to  his 
wife  and  executes  in  his  own  name  a  purchase- 
money  mortgage,  the  wife,  by  accepting  the  deed, 
adopts  the  mortgage,  and  the  fact  that  the  husband 
acted  without  authority  in  writing  is  immaterial, 
as  the  statute  of  frauds  does  not  apply  to  such  a 
case.    Id, 

3.  Authority  of  an  agent  to  do  a  particular  act  may  be 
inferred  from  proof  that  his  principal  authorized 
or  ratified  similar  acts  of  the  agent.   First  Nat.  Bank 

of  Wilber  V.  Ridpath 96 

4.  Agency  cannot  l>e  proved  by  the  mere  declarations 
of  one  assuming  to  act  as  agent.  Anheuser-Busch 
Brewing  Ass'n  v,  Murray 627 

6.  Declarations  of  one  assuming  to  act  as  agent,  and 
the  fact  that  he  printed  upon  his  delivery  wagon. 
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"J.  K.  Ellis.  Asent/'  held  Insufflclent  to  establish 
agency.    Id 629 

6.  Where  one  of  two  Innocent  persons  must  suffer 
through  the  fraud  of  the  agent  of  one,  that  one 
must  suffer  who  placed  the  agent  In  a  position  to 
perpetrate  the  fraud.    Bull  v.  Mitchell 654 

Principal  and  Surety.     See  Appeal  Bonds.     Bonds,  3. 
Indemnity  Bonds.    State  Treasurers. 

1.  Verdict  in  fayor  of  the  sureties  on  the  bond  of  part- 
ners who  entered  Into  a  contract  to  erect  a  public 
building  held  to  be  sustained  by  the  evidence  In  an 
action  for  the  price  of  materials,  under  an  Issue  as 
to  whether  the  materials  were  furnished  to  the  con- 
tractors or  to  an  Indiyidual  member  of  the  firm 
after  dissolution  of  the  partnership.  Hickman  v, 
Layne  177 

2.  Under  a  bond  for  the  performance  of  a  contract  re- 
quiring builders  to  pay  for  all  labor  and  material, 
the  sureties  are  liable  to  a  subcontractor  for  ma- 
terial furnished  by  him  and  used  in  the  building. 
VHzvcnild  r.  McVlay 816 

8.  An  increase  in  the  amount  of  capital  invested  In  the 
business  of  a  partnership  did  not  release  the  sure- 
ties on  a  bond  for  the  faithful  performance  of  the 
duties  of  a  partner.    McAuley  r.  Cooley 165 

4.  An  Increase  in  the  compensation  of  an  Insurance 
agent  of  three  and  one-third  per  cent  of  the  busi- 
ness transacted,  with  permission  to  employ  solicit- 
ors and  pay  them  out  of  his  commissions,  did  not 
change  the  contract  so  as  to  release  the  surety  on 
the  agent's  bond.  Taylor  r.  Standard  Life  <£•  Acci- 
dent Ins,  Co 673 

Prohibition. 

The  supreme  court  has  no  Jurisdiction  to  award  a  writ 
of  prohibition  as  an  independent  remedy.  State  r. 
Hall  579 

Public  Lands. 

1.  A  patent  evidencing  a  grant  of  land  from  the  United 
States  is  not  open  to  collateral  attack.  Oreen  t\ 
Barker 934 

2.  A  deed  executed  by  a  trustee  holding  title  from  the 
United  SUtes  under  the  Town  Site  Act  is  not  open 
to  collateral  attack.    Id, 


INDEX  987 

Pablications.    See  Contempt,  3. 

Quieting  Title.    See  Pleadino,  3. 

1.  A  person  claiming:  title  may  maintain  an  action  to 
quiet  it  against  any  one  claiming  adversely.  Hall  v. 
Hooper Ill 

2.  An  action  to  quiet  title  may  be  maintained  by  a  re- 
mainder-man during  the  continuance  of  the  partic- 
ular estate.    Id. 

3.  A  mortgagor,  in  order  to  remove  from  his  title  the 
cloud  of  a  sheriff's  deed  under  a  void  foreclosure, 
must  offer  to  pay  the  sum  due  on  the  mortgage,  and 
where  he  seeks  such  affirmative  relief,  he  must  offer 
to  redeem,  though  the  mortgagee's  right  to  fore- 
close is  barred.    Id 112 

4.  Petition  held  to  state  a  cause  of  action.    S>carhorough 

V.  Myrick   794 

6.  In  an  action  to  quiet  title  service  by  publication 
may  be  made  upon  a  non-resident  defendant  who 
cannot  be  summoned  in  the  state.    Id, 

Ballroad  Companies.    See  Carriers. 

1.  Section  48  of  the  charter  of  the  city  of  Omaha,  au- 
thorizing an  ordinance  requiring  railroad  compa- 
nies to  construct  and  keep  in  repair  viaducts  over 
streets  crossed  by  their  tracks,  is  a  valid  exercise  of 
police  power.     Chicago,  B,  d  Q,  R  Co.  r.  ^iate 550 

2.  An  ordinance  requiring  the  reconstruction  by  two 
companies  of  specific  portions  of  a  viaduct  pre- 
viously erected  by  them  jointly  with  the  city  of 
Omaha  held  not  to  violate  prior  contract  obliga- 
tions.   Id, 

8.  A  city  ordinance  authorizing  the  crossing  of  the 
streets  by  the  tracks  of  a  railroad  company  confers 
upon  the  latter  no  exclusive  use  of  the  crossings. 
Chicago,  B,  d  Q.  R  Co.  v.  Steel 741 

4.  A  railroad  company  exercising  an  easement  in  a 
street  is  not  entitled  to  compensation  from  a  street 
railway  company  as  a  condition  to  the  crossing  of 
the  former's  tracks  by  the  latter  under  a  grrant  of 
power  from  the  city.    Id. 

6.  In  a  suit  against  a  company  for  damages  resulting 
from  the  operation  of  its  railroad  near  plaintiff's 
residence,  held,  under  the  evidence,  that  the  jury 
was  not  governed  by  passion,  prejudice,  or  undue 
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means  in  assessing  plaintiff's  recovery  at  a  sum  so 
small  as  $100.    Beavers  v.  Missouri  P.  R.  Co 761 

6.  Evidence  in  a  suit  to  recover  the  value  of  stock 
killed  on  the  track  of  a  railroad  company  held  to 
present  a  question  of  negligence  for  the  determina- 
tion of  the  jury.  Burlington  rf  M.  R,  R.  Co.  v.  Gor- 
such   767 

7.  Where  stock  are  killed  or  injured  through  the  en- 
gineer's failure  to  keep  a  lookout,  the  company  is 
liable,  though  the  animals  were  not  seen  until  it 
was  too  late  to  avoid  striking  them.    Omaha  d  R,  V, 

R.  Co.  V.  Wright 886 

Batlfication.     See   Principal   and   Agent«   1-3.     State 
Treasurers,  2,  8,  9. 

Becelpt.    See  Compromise  and  Settlement,  5. 
Beceiven.    See  Mortgages,  6-8. 
Becords.    See  Evidence,  2,  3,  5,  10,  11. 
Becoupment.    See  Set-Off  and  Counter-Claim. 
Belease  and  Discharge.    See  Attorney  and  Client,  8. 
Bemittitur. 

« 

1.  Where  a  Judgment  was  excessive  to  the  amount  of 
eighteen  cents,  a  remittitur  for  that  sum  was  re- 
quired as  a  condition  of  affirmance.  Andres  v. 
Kridler   588 

2.  Where  excess  in  the  amount  of  recovery  is  the  only 
error  in  a  record  for  review,  the  Judgment  may  be 
affirmed  upon  the  filing  of  a  remittitur  for  the 
proper  sum.    Regier  v.  Shreck 667 

Beplevin.    See  Sales,  3. 

1.  Under  a  petition  alleging  general  ownership,  right 
of  possession  and  wrongful  detention,  plaintiff  may 
prove  fraud  in  a  previous  sale  to  defendant  and  a 
rescission  of  the  sale.  Phenix  Iron  Works  Co.  v.  Mc- 
Evony 228 

2.  Plaintiff's  allegation  of  general  ownership  cannot  be 
proved  by  introducing  in  evidence  a  mortgage  on 
the  chattels  replevied.  Strahle  r.  First  Nat.  Batik  of 
Stanton  319 

3.  Where  plaintiff  claims  under  a  chattel  mortgage,  he 
must  allege  a  special  ownership  and  plead  the  facts. 
Oarber  v.  Palmer. 704 
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4.  A  plaintiff  who  obtained  possession,  of  the  property 
under  the  writ  cannot  dismiss  the  action  without 
defendant's  consent.    Id 699 

6.  Where  a  plaintiff  who  replevied  the  property  fails 
in  his  proof  or  in  prosecuting  the  case,  the  defend- 
ant is  entitled  to  Judgment  and  a  trial  to  establish 
his  damages.    Id. 

6.  A  judgment  against  plaintiff  for  the  return  of  the 
property  or  its  value  should  be  satisfied  of  record 
where  he  paid  the  costs  of  suit  and  damages  for  the 
wrongful  detention  and  tendered  the  property  to 
defendant.    Manker  r.  Sine 736 

Rescission.  See  Contracts,  2.  Sales,  4,  5.  Vendor  and 
Vendee,  2,  3. 

Ses  Judicata. 

1.  Order  of  a  circuit  court  of  United  States  denying  a 
deficiency  judgment  in  a  foreclosure  proceeding, 
held  to  involve  the  merits  of  the  cause.  Tzschuck  v. 
Mead   260 

2.  A  judgment  against  an  oflicer  for  the  value  of  prop- 
erty wrongfully  seized  under  execution  is  conclusive 
evidence,  in  an  action  on  his  official  bond  against 
the  principal  and  sureties,  of  plaintiff's  ownership 
at  the  time  of  the  seizure  and  of  the  amount  of 
damages  sustained,  and  the  fact  that  the  officer  was 
not  designated  as  sheriff  in  the  former  case  is  im- 
material.   Lewis  i\  Mills 910 

Seview.  See  Appeal  Bonds.  Criminal  Law.  Instruc- 
tions. Intoxicating  Liquors,  1-5.  New  Trial, 
Trial,  12. 

1.  The  supreme  court  will  not  presume  the  adjourn- 
ment of  a  term  of  the  district  court  from  the  fact 
that  twenty-three  days  have  intervened  since  a 
given  day  thereof.    Hyde  v.  Kent 26 

2.  In  an  error  proceeding  in  the  district  court  to  re- 
view the  judgment  of  an  inferior  court,  a  finding  of 
error  in  the  record  is  sufficient  to  sustain  a  judg- 
ment of  reversal.    Warren  v.  Badilek 65 

3.  Only  parties  to  a  judgment,  or  their  privies,  can 
prosecute  error  or  appeal.    Burlington  d  M.  R,  R. 

f  0.  r.  Martin 56 

4.  An  appellant  who  files  a  petition  in  error  abandons 
his  remedy  by  appeal.    Childerson  r.  Childerson 162 
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5.  Errors  in  a  criminal  prosecution  cannot  be  cor- 
rected on  habeas  corpus.    State  r.  Leidigh 126 

6.  A  party  cannot  predicate  error  upon  a  ruling  which 
he  procured  to  be  made,  yoncegian  Plow  Co,  v. 
BoUman    186 

7.  Where  an  appeal  from  a  Justice  of  the  peace  was 
properly  dismissed,  the  dismissal  will  not  be  re- 
versed because  an  untenable  reason  was  assigned 
for  the  decision.    Denslow  r.  Dodendorf 328 

8.  Proceedings  in  error  may  he  commenced  in  the  su- 
preme court  any  time  within  a  year  from  the  rendi- 
tion of  the  final  order.    Scarborough  r.  Mgrick 794 

9.  A  judgment  foreign  to  the  issues,  and  for  which 
there  was  no  prayer,  should  be  reversed.  Carter  v. 
CibHon  655 

10.  A  case  should  be  reviewed  on  the  theory  upon  which 
it  was  prosecuted  or  defended  below.  Omaha  Brew- 
ing Afts^n  r.  Wuethrich 920 

Assignments  of  Error. 

11.  An  assignment  that  several  instructions  are  errone- 
ous may  be  overruled  where  one  of  them  is  found 

to  be  correct.     Oltmanna  r.  Findlay 289 

Pythian  Life  Ass*n  r.  Preston 392 

12.  An  assignment  that  the  court  erred  in  admitting 
in  evidence  the  judgments  against  defendant  may 
be  overruled  where  a  portion  of  the  judgments  was 
properly  admitted.    Regicr  r.  fShreck 667 

13.  The  question  as  to  whether  there  was  error  in  the 
assessment  of  the  amount  of  recovery  by  the  jury 
held  not  raised  by  the  assignments  of  error  stated 

in  the  opinion.    Bearers  r.  Missouri  P,  R.  Co 761 

14.  Assignments  as  to  errors  occurring  at  the  trial 
should  set  forth  some  matter  for  which  a  motion 
for  a  new  trial  is  authorized  by  the  Code.    Id,     . 

15.  Assignments  of  error  not  discussed  in  the  briefs  are 

waived.     Wood  r.  Gerhold 397 

City  of  Kearney  v.  t^mith 408 

16.  Arguments  on  questions  not  raised  by  proper  as- 
signments of  error  will  be  disregarded.  PoMt  t\  Olm- 
sted    893 

17.  An  assignment  of  a  petition  in  error  that  a  particu- 
lar instruction  is  erroneous  may  be  disregarded 
where  the  instruction  was  only  excepted  to  and 
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assailed  below  in  connection  with  others  properly 
given.    Bankers  Life  Ass'n  v.  IA8co 346 

Bill  of  Exceptions, 

18.  Assignments  of  error  relating  to  evidence  or  rulings 
thereon  will  be  disregarded  in  absence  of  a  properly 
authenticated  bill  of  exceptions.    Felhrr  r.  Gooding, .     39 

First  Nat.  Bank  of  Greenwood  t?.  Cass  County 172 

Union  P.  R,  Co.  t\  Kinney 393 

Wood  V.  Gerhold 397 

Andres  v.  Kridler 585 

White  V.  Smith 625 

McCall  r.  ^tate 660 

19.  A  written  stipulation  of  facts  forms  no  part  of  a 
record  for  review  unless  made  so  by  a  bill  of  excep- 
tions.    State  Ins,  Co,  v.  Buekstaff 1 

20.  A  bill  of  exceptions  cannot,  by  a  stipulation  of 
facts,  be  made  part  of  the  record  for  review  in  an- 

.  other  case  in  which  the  stipulation  is  filed.    Id, 

21.  In  absence  of  a  bill  of  exceptions,  it  will  be  pre- 
sumed that  instructions  containing  correct  state- 
ments of  law  proper  under  the  pleadings  were  ap- 
plicable to  the  evidence.    Oltmanns  r.  Findlay 289 

22.  In  absence  of  a  properly  authenticated  bill  of  excep- 
tions, it  will  be  presumed  that  every  essential  aver- 
ment of  the  petition  not  negatived  by  the  verdict 
was  proved,  and  that  the  instructions  refused 
should  not  have  been  given.    Romhenj  t\  Hediger. . .  201 

23.  In  a  proper  case  a  bill  of  exceptions  may  be  with- 
drawn from  the  supreme  court  for  amendment  be- 
low.   Macfarland  v.  West  Side  Improvement  Ass'n 661 

A^rmance. 

24.  The  judgment  below  may  be  affirmed  where  the  pe- 
tition in   error  presents   no  question   for  review. 

State  Ins.  Co,  r.  Buekstaff 1 

Wood  V.  Gerhold 397 

26.  Where  special  findings  are  sustained  by  sufficient 
evidence,  a  Judgment  upon  the  verdict  in  accord 
with  the  findings  may  be  affirmed.  Sanders  v.  Wede- 
king    71 

Evidence. 
26.  A  judgment  will  not  be  reversed  on  account  of  a 
difference  of  opinion  between  the  appellate  and 
trial  courts  in  regard  to  the  weight  of  evidence. 
City  of  Harvard  v,  Cnmdh 133 
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27.  A  judgment  supported  by  sufllcient  evidence  shoula 
be  affirmed  where  questions  of  fact  only  are  pre- 
sented.   Monroe  v.  Hanson 30 

Martin  v.  Clarke 100 

Allnman  v,  Daley 739 

Lombard  Investment  Co.  v.  Snotcden 834 

28.  The  Judgment  should  not  be  disturbed  where  the 
only  question  presented  is  one  of  fact  as  to  which 

the  evidence  is  conflicting.    Wakefield  r.  Com  or 225 

Lundgren  t\  Crum 242 

mate  V.  SfHrk 337 

(ialligher  v.  Wolf 589 

T^eUon  v.  Mills 824 

Buffalo  County  Nat.  Bank  v,  Oilcrent 897 

Whitcomh  V,  Thomas 909 

Discretion  of  Trial  Court. 

29.  A  ruling  in  respect  to  leading  questions  will  not  be 
disturbed  in  absence  of  an  abuse  of  discretion  on 
part  of  the  trial  court.    Bautn  Iron  Co.  v.  Burg 21 

30.  In  absence  of  an  abuse  of  discretion,  a  ruling  on 
motion  to  amend  a  pleading  is  not  subject  to  review 

in  the  supreme  court.    Murray  r.  Loushman 256 

31.  Error  does  not  appear  in  a  ruling  on  application  of 
a  party  to  withdraw  a  rest  for  the  purpose  of  offer- 
ing further  testimony,  unless  an  abuse  of  discretion 

is  shown.  Omaha  Real  Estate  d  Trust  Co.  v.  Kragscotc,  592 

Exceptions. 

32.  An  order  sustaining  a  demurrer  to  a  petition  is  not 
reviewable  unless  excepted  to,  though  the  action  is 
solely  for  equitable  relief.    Abbott  v.  Barton 822 

33.  Error  cannot  be  predicated  on  the  admission  of  evi- 
dence, where  ample  evidence  of  the  same  nature 
was  admitted  without  objection.    Hickman  v.  Layne,  178 

34.  Alleged  misconduct  of  counsel  can  only  be  reviewed 
where  there  was  an  objection  to  the  conduct  and  a 
ruling  on  the  objection.    Bankers  Life  Ass*n  \>.  lAsoo,  341 

35.  Assignments  of  error  relating  to  giving  or  refusing 
instructions  will  be  disregarded  where  the  rulings 
were  not  excepted  to  below.  City  of  Kearney  v. 
Smith 408 

Final  Orders. 

36.  It  is  only  from  a  final  Judgment  that  an  appeal  lies. 
Denslow  v.  Dodendorf 328 
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37.  An  order  diBsolvlng  a  temporary  restraining  order 
and  denying  a  temporary  injunction  is  not  appeala- 
ble.   Manning  v.  Connell 83 

38.  One  cannot  appeal  from  a  mere  judgment  for  the 
costs  of  suit.    Little  v.  Gamble 827 

39.  There  must  be  a  final  Judgment  on  the  merits  of  a 
cause  before  the  rulings  below  can  be  reviewed. 
Barnhause  r.  Village  of  Adams 756 

40.  A  Judgment  will  not  be  reviewed  before  it  has  been 
formally  entered  on  the  Journal,  a  memorandum 
upon  the  Judge's  trial  docket  not  being  sufficient. 
Homick  1%  Maguire 826 

Harmless  Error, 

41.  A  Judgment  should  not  be  reversed  for  harmless 
error.    Baum  Iron  Co,  r.  Burg 21 

42.  A  Judgment  should  not  be  reversed  merely  for  the 
admission  of  irrelevant  evidence  in  a  cause  tried  to 
the  court  without  a  Jury.    Stover  v.  Hough 789 

New  Trial, 

43.  A  party  waives  his  right  to  a  review  of  the  ruling 
on  motion  to  make  a  pleading  more  specific,  by  fail- 
ing to  mention  the  ruling  in  his  motion  for  a  new 
trial.    Barker  v.  Davies 78 

44.  A  motion  for  a  new  trial  is  unnecesEary  to  present 
for  review  the  question  whether  the  petition  states 

a  cause  of  action.    Scarborough  v,  Mgrirk 794 

45.  A  motion  for  a  new  trial  will  not  be  considered  in 
the  appellate  court  unless  certified  to  in  the  trans- 
cript for  review.    Romberg  V,  Fokken 198 

Transcripts, 

46.  The  transcript  is  the  exclusive  evidence  of  the  pro- 
ceedings below.    Norwegian  Plow  Co,  r.  BoVman 186 

47.  A  transcript  for  review  imports  verity  and  can  only 
be  corrected  in  the  lower  court.  Omaha  Loan  d 
Trust  Co.  V,  Hogeboom 7 

48.  Assignments  of  error  based  on  giving  or  refusing 
instructions  will  be  disregarded  where  the  instruc- 
tions have  not  been  authenticated  in  the  transcript 
for  review.    Burllngim  r.  Baders 204 

49.  Instructions  omitted  from  the  transcript  will  not  be 
reviewed.    Callen  r.  Rose 638 

50.  An  assignment  of  error  based  on  an  order  overrul- 
ing a  motion  for  a  continuance  will  not  be  consid- 

67 
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error  in  the  record  is  insufllcient  to  sustain  a  judg- 
ered  upon  review,  where  the  record  fails  to  show 
that  the  motion  was  passed  upon  below.  Bush  v, 
kitate 642 

Beads.    See  Highways. 

Bobbery. 

1.  Evidence  held  sufficient  to  support  a  conviction. 
Pjarrou  v.  State 294 

2.  An  instruction  submitting  to  the  jury  the  question 
as  to  whether  accused,  ''either  alone  or  in  company 
with  others,"  committed  the  acts  complained  of, 
was  held  proper  under  the  evidence.    Id 295 

Sales. 

1.  Instructions  were  held  proper,  where  they  recog- 
nized defendant's  right  to  insist  upon  a  strict  per- 
formance of  the  contract  of  sale  and  permitted  the 
jury  to  consider  whether  such  performance  was 
waived.    Barker  r.  Davies 78 

2.  Proof  of  a  false  statement  knowingly  made  by  a 
purchaser  who  represents  that  he  is  possessed  of  a 
large  amount  of  property  over  and  above  his  lia- 
bilities, is  admissible  under  an  allegation  that, 
being  insolvent,  he  knowingly  concealed  his  insol- 
vency from  the  seller.    First  Xat.  Bank  of  Chadron 

V,  McKinney 149 

8.  A  merchant  who  was  induced  to  make  a  sale  on 
credit  through  the  buyer's  fraud  may  rescind  the 
contract  and  reclaim  the  goods,  or  ratify  the  sale 
and  sue  on  the  contract,  but  cannot  pursue  both 
remedies.    Id. 

4.  A  seller  seeking  to  rescind  a  sale  for  fraud  must 
generally  offer  to  return  the  purchase  money,  but 
need  not  do  so  where  the  purchaser  damaged  the 
property  to  an  amount  equal  to  the  sum  received. 
Phenix  Iron  Works  Co.  v.  McEvony 228 

5.  One  who  takes  a  chattel  mortgage  to  secure  a  pre- 
existing debt  is  not  entitled  to  protection  as  a  h(wa 
fi4e  purchaser  against  an  action  to  rescind  a  former 
sale  to  the  mortgagor.    Id. 

6.  Except  as  against  creditors,  one  may  sell  his  prop- 
erty for  a  nominal  consideration.    Kinsella  v.  Sharp,  664 

Satisfaction.     See  Judgments,  12, 
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School-Land  Contracts. 

Question  whether  a  school-land  contract  was  forfeited 
without  notice.    State  t\  Spirk 337 

Schools  and  School  Districts. 

Moneys  arising  from  a  liquor  license  issued  by  a  vil- 
lage belong  to  the  school  district  in  which  the  vil- 
lage is  situated  and  must  be  applied  to  the  support 
of  the  common  schools  in  that  district.  Guthrie  v. 
State 819 

Set-Off  and  Counter-Clalm. 

In  an  action  for  conversion  a  defendant  who  relies 
upon  his  superior  title  and  disclaims  any  special  in- 
terest in  the  property  cannot  complain  in  the  ap- 
pellate court  on  the  ground  that  he  should  have 
been  permitted  to  recoup  the  amount  of  a  lien 
against  the  damages  for  conversion.  Omaha  Brew- 
ing A88*n  r.  Wuethrich 920 

Settlement.     See  Compromibe  and  Settlement.     State 
Treasurers,  5. 

Sheriffs  and  Constables.     See  Damages,  3.     Res  Judi- 
cata, 2. 

1.  Where  money  paid  into  court  for  a  party  has  been 
wrongfully  applied  to  payment  of  the  fees  of  an  offi- 
cer for  serving  process  for  the  other  party,  it  may 
be  recovered  in  a  suit  against  the  officer.    Van  Et- 

ten  V.  Coburn 283 

2.  Where  the  debtor  claims  his  exemption  and  files  an 
inventory  under  sec.  522,  Code,  it  is  the  duty  of  the 
levying  officer  to  call  appraisers  and  release  the 
property  if  the  appraised  value  is  less  than  $50(T. 
Daley  r.  Peters 848 

Stare  Decisis. 

1.  Where  a  line  of  decisions,  though  erroneous,  has 
become  a  rule  of  property,  it  should  be  adhered  to 
until  changed  by  statute.    State  r.  Hill 459 

2.  In  absence  of  complications  resulting  from  property 
rights,  courts  should  modify  or  overrule  decisions 
fundamentally  wrong.    Id. 

State  Treasurers. 

1.  A  state  treasurer  has  no  right  to  receive  in  payment 
of  the  public  revenues  anything  but  money.    State 

r.  Hill 467 

2.  The  state  may  ratify  the  acts  of  the  treasurer  in  re- 
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ceiving  for  revenues  payments  not  made  in  money, 
and  where  it  does  so  he  and  his  sureties  are  charge- 
able as  for  money.    Id. 

3.  In  an  action  by  the  state  on  the  bond  of  the  state 
treasurer  for  a  failure  to  turn  over  money  to  his 
successor,  the  question  as  to  how  much  actual 
money  had  been  received  and  paid  was  held  to  be 
for  the  jury,  and  a  verdict  founded  on  sufficient  evi- 
dence was  allowed  to  stand.    Id 456 

4.  The  mere  delivery  and  acceptance  of  certificates  of 
deposit,  upon  which  no  money  has  been  realized,  is 
not  such  a  payment  as  will  release  an  outgoing 
treasurer.     Id 457 

5.  Where  an  incoming  treasurer  is  chargeable  for  pay- 
ments accepted  from  his  predecessor  in  certificates 
of  deposit  instead  of  cash,  the  retiring  treasurer  is 
released  to  the  extent  of  such  payment.    Id 459 

6.  An  incoming  treasurer  who  accepts  from  his  prede- 
cessor payment  in  certificates  of  deposit  instead  of 
cash  is  chargeable  upon  his  bond  for  the  amount  of 
such  payment,  though  the  bank  fails  before  the  cer- 
tificates are  paid.    Id, 

7.  The  method  of  transacting  business  by  checks,  v 
drafts,  and  certificates  of  deposit  is  so  far  applica- 
ble to  custodians  of  public  funds  as  to  render  them 
liable  for  remittances  by  that  means,  where  such 
instruments  are  in  good  faith  tendered  and  ac- 
cepted as  payment.    Id 458 

8.  The  legislature  has  the  power  to  ratify  the  act  of 
an  outgoing  treasurer  in  turning  over  to  his  suc- 
cessor, as  money,  certificates  of  deposit.    Id 457 

9.  It  was  held  that  the  state  ratified  the  act  of  an  out- 
going treasurer  in  turning  over  to  his  successor  cer- 
tificates of  deposit  issued  by  an  insolvent  bank, 
where  it  was  shown  that  the  legislature  made  an 
appropriation  to  reimburse  the  fund  tied  up  in  the 
bank,  and  that  the  state  treasurer  subsequently 
sued  the  receiver  of  the  bank  for  the  sum  due  on  the 
certificates  of  deposit.    Id 519 

Statute  of  Frauds.    See  Principal  and  Agent,  2. 

1.  A  contract  is  not  within  the  statute  of  frauds 
merely  because  it  may,  or  probably  will,  not  be 
performed  within  a  year.  Carter  White  Lead  Co.  v. 
Kinlin    410 


I 
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2,  A  contract  not  to  be  performed  within  one  year,  as 
meant  by  the  statute  of  frauds,  is  one  which  by  its 
terms  cannot  be  performed  within  one  year.    Id. 

Statutes.     See  Constitutional  Law.     Corporations,  2. 
Embezzlement,  3.    Table,  ante,  p.  li. 

1.  The  statute  providing  for  the  creation  of  canal  com- 
panies (Session  Laws,  1895,  ch.  71),  is  invalid,  the 
subject  of  the  act  not  being  clearly  expressed  in  the 
title.  State  r.  County  Commissioners  of  Douglas 
County  429 

2.  Chapter  71,  Session  Laws,  1895,  providing  for  the 
creation  of  corporations  to  construct  and  operate 
canals,  is  invalid,  being  an  attempt  to  amend  the 
general  corporation  law  without  a  reference  to  its 
provisions  in  the  amending  act.    Id. 

8.  Where  two  statutes  conflict,  the  later  in  point  of 
time  will  prevail.  Omaha  Real  Estate  d  Trust  Co.  r. 
Kragscow 592 

4.  Section  5,  ch.  31,  Session  Laws,  1856,  as  amended  by 
ch.  12,  Session  I^ws,  1864,  being  in  conflict  with 
sec.  44  of  said  ch.  31,  the  latter  section  was  repealed 
by  implication.    /(/. 

5.  Where  one  of  two  sections  enacted  at  the  same  £ime 
on  the  same  subject  is  amended  so  as  to  conflict 
with  the  other,  the  latter  is  repealed  by  implication. 
Id. 

6.  Sections  5  and  41,  ch.  43,  Rev.  Stats.,  1866,  relating 
to  real  estate,  were  enacted  at  the  same  time,  and 
being  repugnant  to  each  other,  sec.  5  was  repealed 
by  sec.  41.    Id. 

Summons.    See  Judgments,  5,  13,  14. 

1.  Plaintiff  is  not  required  to  set  forth  his  cause  of 
action  in  his  affidavit  for  publication.    Scarborough 

V.  Myr\i<k 795 

2.  An  affidavit  for  publication  is  sufficient  where  it 
shows  that  defendant  is  a  non-reeident,  that  service 
cannot  be  had  upon  him  in  the  state,  and  that  the 
action  is  one  of  those  mentioned  in  sec.  77  of  the 
Code.    Id. 

8.  By  filing  an  answer  to  the  merits  and  asking  to 
have  a  decree  rendered  upon  service  by  publication 
opened  under  sec.  82  of  the  Code,  defendant  waives 
all  defects  and  irregularities  in  the  service.    Id. 
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4.  A  defendant  who  has  not  appeared  may  hare  a  de- 
cree against  him  set  aside  on  motion,  where  the 
only  notice  of  suit  was  given  by  a  publication  re- 
quiring him  to  answer  before  the  petition  had  been 
filed.    Id, 

Supreme  Court.    See  Ck>URT8,  2. 

Suretyship.    See  Principal  and  Surety. 

Tax  Deeds. 

One  seeking  to  enjoin  a  treasurer  from  issuing  a  tax 
deed  on  the  ground  that  the  tax  sale  was  made  in 
violation  of  an  injunction  must  prove  that  the  de- 
cree allowing  the  injunction  was  in  force  at  the 
time  of  the  tax  sale.    Monell  v.  Irey 213 

Tenants  in  Common.    See  Partnership,  2. 

Transcripts.    See  Review,  46-49. 

Treasurers.    See  State  Treasurers. 

Trespass. 

A  petition  charging  an  unlawful  entry  and  damage  to 
plaintiff's  land  states  a  cause  of  action  for  trespass, 
though  it  prays  treble  damages  and  does  not  charge 
that  the  trespass  was  willful,  as  required  by  sec.  636 
of  the  Code.    Lundgren  v.  Crum 242 

Trial.    See  Instructions. 

1.  Case  where  prejudicial  error  did  not  result  from  the 
fact  that  the  Jury  took  to  their  roam  an  itemized  ac- 
count which  had  been  introduced  in  evidence.  Hick- 
man 17.  Layne 177 

2.  A  party  who  waives  the  opening  argument  does  not 
thereby  waive  his  right  to  close.    Id 178 

3.  The  party  upon  whom  rests  the  burden  of  proof  is 
entitled  to  open  and  close  the  evidence  and  argu- 
ment.   Id. 

4.  A  party  desiring  to  review  proceedings  in  relation 
to  the  misconduct  of  an  attorney  should,  at  the 
time,  object  to  the  conduct  and  obtain  a  ruling  on 
the  objection.    Bankers  Life  Ass'n  r.  Lisco 341 

6.  An  order  sustaining  a  demurrer  to  a  petition  will 
not  be  reviewed  unless  excepted  to.  Ahb^ttt  w  Barton,  822 

6.  A  ruling  of  the  trial  court  on  application  of  a  party 
to  withdraw  a  rest  and  introduce  further  evidence. 
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Trial — concluded, 

should  not  be  reversed  except  for  an  abuse  of  dis- 
cretion.   Omaha  Real  Estate  d  Trust  Co,  v.  Kragscoic,  698 

7.  A  party  who  has  not  furnished  a  copy  of  a  docu- 
ment introduced  in  evidence  should  not  be  permit- 
ted to  withdraw  the  document.  Macfarland  v.  West 
Side  Improvement  Ass'n 661 

8.  The  practice  of  introducing  original  papers  and  rec- 
ords in  evidence  instead  of  copies  should  not  be  en- 
couraged.   Regier  v,  Shreck 667 

9.  The  evidence  must  be  confined  to  the  issues  tend- 
ered by  the  pleadings.    C alien  v.  Rose 638 

10.  A  verdict  should  respond  to  the  issues  made  by  the 
pleadings.    Cannon  v.  Smith 917 

11.  A  party  by  failing  to  object  to  a  proper  question 
does  not  waive  his  right  to  object  to  an  answer 
thereto  containing  inadmissible  testimony.    Malm 

V.  Thelin  686 

12.  The  admissibility  of  testimony  given  in  an  answer 
to  a  proper  question  not  objected  to  may  be  pre- 
sented for  review  by  a  ^motion  to  strike  out  the 
answer  and  an  exception  to  the  order  overruling 
the  motion.    Id. 

13.  In  a  cause  tried  to  the  court  without  a  jury  the  ad- 
mission of  irrelevant  evidence  is  not  reversible  error. 
Stover  V.  Hough 789 

Trover  and  Conversion. 

1.  Evidence  T^ld  sufficient  to  sustain  a  verdict  for 
plaintiff  in  an  action  to  recover  money  forcibly 
taken  from  her  by  a  creditor  of  her  husband,  Mur- 
phep  V,  Virgin 692 

2.  Money  taken  forcibly  from  the  owner  may  be  re- 
covered though  he  is  indebted  to  the  wrong-doer  in 

a  sum  equal  to  the  amount  taken.    Id 693 

8.  In  a  suit  against  a  sheriff  for  selling  property  under 
an  execution,  without  an  appraisement,  after  the 
debtor  claimed  his  exemptions,  the  fact  that  the  lat- 
ter*s  affidavit  contained  a  false  averment  is  no  de- 
fense.   Daley  r.  Peters 848 

Usury.    See  Negotiable  Instruments,  1. 

Vendor  and  Vendee.    See  Principal  and  Aoent,  2. 

1.  Possession  of  realty  is  notice  of  a  claim  of  right. 
Monroe  v,  Hanson 30 
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Vendor  and  Vendee — concluded. 

2.  A  statement  by  a  vendor  that  third  persons,  who 
represented  the  land  to  be  tillable,  being  merely  the 
expression  of  an  opinion,  is  insufficient  to  charge  the 
vendor  in  an  action  to  rescind.    Moore  r.  Scott 346 

3.  A  vendor  who  stated  that  reliable  third  persons 
represented  the  land  to  be  tillable,  but  that  he  had 
no  personal  knowledge  in  regard  to  it,  did  not 
thereby  adopt  the  representation,  and  rescission 
cannot  be  had  merely  because  the  statement  proved 
false.    Id, 

Verdict.    See  Tbial,  10. 

Viaducts.    See  Railroad  Companies,  1,  2. 

Waiver.     See  Insurance,  9.     Judgments,  15.     Mechan- 
ics' Liens,  2.    Summons,  3. 

Witnesses.    See  Trial,  11,  12. 

1.  The  extent  to  which  leading  questions  may  be  al- 
lowed rests  in  the  discretion  of  the  trial  court 
Baum  Iron  Co.  v.  Burg 21 

2.  It  is  not  error  to  instruct  a  jury  that  in  determining 
the  credit  to  be  given  defendant's  witnesses  their 
interest  in  the  result  of  the  suit  may  be  considered. 
City  of  Harvard  v.  Crouch 133 

3.  A  witness  was  permitted  to  show  that  she  never 
knowingly  subscribed  to  or  made  the  statements 
contained  in  an  affidavit  introduced  in  evidence. 
Bankers  Life  Ass'n  v.  Lisco 340 

4.  A  jury  is  not  bound  to  accept  as  true  all  testimony 
of  a  witness  not  directly  contradicted  or  impeached. 
Murphey  v.  Virgin 693 

6.  A  party  must  call  the  attention  of  a  witness  to  a 
statement  before  proving  it  to  be  at  variance  with 
the  latter's  evidence  at  the  trial.    Dacisan  v.  Cru9e. .  829 

Words. 

1.  "Due."    Ryan  v.  Douglas  County 9 

2.  "Liquidated."    Treat  r.  Price 875 

8.  "Loan."    State  v.  Hill 458 

4.  "Money."    Id 459 

Writs.    See  Summons. 
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